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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 
9 CFR Parts 307 and 381 

[Docket No. FSIS-2006-0026] 
Facilities for Inspection 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Notification of requirements for 
facilities and conditions for inspection;. 
space for satellite dishes. 


SUMMARY: The Food Safety and 
Inspection Service (FSIS) is publishing 
this notice to inform federally-inspected 
meat and poultry establishments that 
the Agency has determined that, under 
certain circumstances, the installation of 
a satellite dish on establishment 
premises by the Agency is essential to 
the efficient conduct of inspection. FSIS 
is also advising these establishments 
that, where these circumstances exist, 
FSIS expects that the establishments 
will provide space on their premises for 
FSIS to install a satellite dish. Because 
the use of information technology has 
become an integral part of FSIS’ 
inspection process, FSIS has determined 
that inspection personnel must have 
reliable, high-speed Internet access to 
more efficiently and effectively perform 
their duties. The Agency intends to use 
satellite technology to provide high- 
speed Internet access to inspection 
personnel in approximately 2000 
establishments nationwide. 

DATES: Effective October 3, 2006. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Kenneth Petersen, Assistant 
Administrator, Office of Field 
Operations; Telephone (202) 720-8803, 
e-mail: kenneth. petersen@fsis.usda.gov. 
SUPPLEMENTARY INFORMATION: As a 
public health regulatory agency with a 
geographically dispersed workforce, 
FSIS relies on information technology to 


help carry out its mission of ensuring 
that meat, poultry and egg products are 
safe, wholesome, and correctly labeled. 
More than 7,600 FSIS inspection 
personnel conduct their duties in over 
6,500 meat, poultry, and egg product 
establishments located throughout the 
United States and U.S. territories. Many 
of these establishments are small 
businesses located in remote, rural 
areas. Thus, to enhance communication 
among all FSIS personnel and to assist 
inspection personnel to conduct their 
duties more efficiently, FSIS has 
incorporated the use of information 
technology into the inspection process. 

As part of the inspection process, 
FSIS inspection personnel use 
information technology (IT) systems 
developed by the Agency to record and 
report information about their daily 
food safety, food defense, and humane 
handling verification activities. In 
addition, inspection personnel rely on 
Agency IT systems to track the status of 
product samples that they have 
collected as part of their verification 
activities and submitted to an FSIS 
laboratory for analysis. FSIS IT systems 
permit inspection personnel to 
electronically access and retrieve 
documents that contain information that 
they need to properly perform their 
inspection duties, such as FSIS 
regulations, directives, notices, and 
technical references. Agency IT systems 
also permit inspection personnel to 
participate in computer-based on-line 
training and allow them to obtain timely 
updates to inspection-related computer 
applications, such as the performance- 
based inspection system (PBIS) and 
electronic animal disposition reporting 
system (eADRS) applications. 

As described above, FSIS’ IT systems 
have been effective in assisting 
inspection personnel to conduct their 
inspection activities more efficiently. 
However, because accéss to most 
Agency IT systems requires that the user 
connect to the Internet, these systems 
are most effective when inspection 
personnel have reliable high-speed 
Internet access (also referred to as 
“broadband’’). Therefore, as part of its 
ongoing effort to develop and upgrade 
its IT systems, FSIS is working to 
provide all of its inspection personnel 
with high-speed Internet access. 

FSIS has made, and continues to 
make, progress in replacing the dial-up 
connections used by inspection 


personnel in the field with high-speed 
telecommunication lines. However, not 
all establishments are located in areas 
that have ready access to high-speed 
Internet service. Several meat and 
poultry establishments are located in 
remote, rural areas that are outside of 
the nearest land-based Internet 
provider’s coverage area. For inspectors 
assigned to establishments in these 
areas, the best option for obtaining 
broadband access is through satellite 
Internet because it can be accessed 
regardless of where the user is located. 
In addition, broadband satellite is also 
the most appropriate option for 
providing high-speed Internet to 
inspectors in certain areas that also have 
access to broadband technologies other 
than satellite because broadband 
satellite has lower on-going monthly 
costs and a much greater coverage area. 

Therefore, to ensure that all 
inspection personnel have access to a 
high-speed Internet connection, FSIS 
has decided to provide satellite Internet 
to inspection personnel assigned to 
approximately 2000 establishments 
nationwide. Close to 700 of these 
establishments are located in remote, 
rural areas that do not have access to 
other broadband technologies. The 
remaining sites are in areas that have 
access to other Internet technologies but 
where broadband satellite is the most 
appropriate option because of its lower 
cost and greater coverage. 

To obtain satellite Internet service, the 
Agency must first install a satellite dish . 
on the outside premises of 
establishments where it intends to use 
this technology. In circumstances where 
FSIS has decided to use broadband 
satellite technology, the Agency expects 
meat and poultry establishments to 
provide space on establishment 
premises for the Agency to install a 
satellite dish pursuant to two FSIS 
regulations, 9 CFR 307.1 and 9 CFR 
381.36. 

The regulations in 9 CFR part 307 and 
9 CFR subpart G prescribe facilities that 
official meat and poultry establishments 
must provide for inspection. 9 CFR 
307.1 and 9 CFR 381.36(a) of these 
regulations require that meat and 
poultry establishments provide office 
space rent free for government 
personnel to use for official purposes. 
These regulations also describe the 
conditions required for this space. The 
meat inspection regulations at 9 CFR 


59006 
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307.2 prescribe additional facilities and 
conditions that establishments must 
provide for inspection. 

Under 9 CFR 307.2, FSIS may require 
such other facilities and conditions “as 
may be found to be essential to efficient 
conduct of inspection.” Because 
inspection personnel must have high- 
speed Internet access to efficiently 
perform their duties, FSIS has 
determined that, in-circumstances 
where the Agency intends to use 
satellite technology to establish 
broadband Internet access, space for the 
Agency to install a satellite dish on the 
establishment premises is a condition 
that is essential to efficient conduct of 
inspection as provided in 9 CFR 307.2. 
9 CFR 381.36(a) states that 
establishments are required to provide 
“lolffice space, including, but not being 
limited to, furnishings, light, heat, and 
janitor service’’. In addition, 9 CFR 
381.36(a) requires that this office space 
meet the approval of FSIS. Thus, under 
9 CFR 381.36(a), the Agency has. 
discretion to identify the facilities and 
conditions that establishments are 
required to furnish as part of the office 
space that they must provide for 
inspection. FSIS has determined that, in 
circumstances where the Agency 
intends to use broadband satellite to 
establish a high-speed Internet 
connection, space for FSIS to install a 
satellite dish on the establishment 
premises is a reasonable adjunct to the 
office space that establishments are 
required to provide under 9 CFR 
381.36(a). 

This action will not impose any costs 
on establishments where FSIS must 
install a satellite dish to establish high- 
speed Internet access. FSIS will pay for 
all equipment and installation of the 
satellite service. Because the satellite 
dish will be installed in close proximity 
to the government office, the 
establishment will not lose the use of its 
physical plant to any cognizable degree. 

FSIS will provide notice to the 
specific establishments at which it 
intends to install a satellite dish before 
obtaining satellite service. 


Additional Public Notification 


Public awareness of all segments of 
rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that the public and in particular 
minorities, women, and persons with 
disabilities, are aware of this notice, 
FSIS will announce it on-line through 
the FSIS Web page located at http:// 
www.fsis.usda.gov/ 
regulations_&_policies/ 
2006_Notices_Index/index.asp. 

The Regulations.gov Web site is the 
central online rulemaking portal of the © 


United States government. It is being 
offered as a public service to increase 
participation in the Federal 
government’s regulatory activities. FSIS 
participates in Regulations.gov and will 
accept comments on documents 
published on the site. The site allows 
visitors to search by keyword or 
Department or Agency for rulemakings 
that allow for public comment. Each 
entry provides a quick link toa — 
comment form so that visitors can type 
in their comments and submit them to 
FSIS. The Web site is located at 
http://www.regulations.gov. 


FSIS also will make copies of this 
Federal Register publication available 
through the FSIS Constituent Update, 
which is used to provide information 
regarding FSIS policies, procedures, 
regulations, Federal Register notices, 
FSIS public meetings, recalls, and other 
types of information that could affect or 
would be of interest to our constituents 
and stakeholders. The update is 
communicated via Listserv, a free e-mail 
subscription service consisting of 
industry, trade, and farm groups, 
consumer interest groups, allied health 
professionals, scientific professionals, 
and other individuals who have 
requested to be included. The update 
also is available on the FSIS Web page. 
Through Listserv and the Web page, 
FSIS is able to provide information to a 
much broader, more diverse audience. 


In addition, FSIS offers an e-mail 
subscription service which provides 
automatic and customized access to 
selected food safety news and 
information. This service is available at 
http://www. fsis.usda.gov/ 
news_and_events/email_subscription/. 
Options range from recalls to export 
information to regulations, directives 
and notices. Customers can add or 
delete subscriptions themselves and 
have the option to password protect 
their account. 


Done in Washington, DC, October 3, 2006. 
Barbara J. Masters, 
Administrator. 
{FR Doc. E6—16610 Filed 10—5—06; 8:45 am] 
BILLING CODE 3410-DM-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 


[Docket No. FAA-2006-25184; Airspace 
Docket No. 06—AAL~22] 


Revision of Class E Airspace; Saint 
(St.) Mary’s, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at St. Mary’s, AK to provide 
adequate controlled airspace to contain 
aircraft executing three amended 
Standard Instrument Approach 
Procedures (SIAPs) and one new SIAP. 
This rule results in revised Class E 
airspace revised upward from the 
surface, and from 700 feet (ft.) above the 
surface at St. Mary’s, AK. 


DATES: Effective Date: 0901 UTC, 
January 18, 2007. The Director of the 
Federal Register approves this 
incorporation by reference action under 
title 1, Code of Federal Regulations, part 
51, subject to the annual revision of 
FAA Order 7400.9 and publication of 
conforming amendments. 

FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL-538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271-2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 


SUPPLEMENTARY INFORMATION: 
History 
On Monday, July 17, 2006, the FAA 

proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
upward from the surface, and from 700 
ft. above the surface at St. Mary’s, AK 
(71 FR 40447). The action was proposed 
in order to create Class E airspace 
sufficient in size to contain aircraft 
while executing three amended SIAPs 
and one new SIAP for the St. Mary’s 
Airport. The amended approaches are 
(1) the Area Navigation (Global 
Positioning System) (RNAV (GPS)) 
Runway (RWY) 17, Amendment (Amdt) 
1; (2) Localizer (LOC)/Distance 
Measuring Equipment (DME) RWY 17, 
Amdt 3 and (3) Direction Finding (DF) 
RWY 06, Amdt 1. The DF is 
unpublished, but is used by Flight 
Service Station personnel to aid lost 
pilots. The new approach is the RNAV 
(GPS) RWY 35, Original. Class E 
controlled airspace extending upward - 
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from the surface and 700 ft. above the 
surface in the St. Mary’s Airport area is 
revised by this action. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No public comments have been 
received; thus the rule is adopted as 
osed. 

e area will be depicted on 
charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9P, Airspace Designations 
and Reporting Points, dated September 
1, 2006, and effective September 15, 
2006, which is incorporated by 
reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises Class E airspace at the St. Mary’s 
Airport, Alaska. This Class E airspace is 
revised to accommodate aircraft 
executing three amended SIAPs, and 
one new SIAP, and will be depicted on 
aeronautical charts for pilot reference. 
The intended effect of this rule is to 
provide adequate controlled airspace for 
Instrument Flight Rule (IFR) operations 
at St. Mary’s Airport, St. Mary’s, Alaska. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore-(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
Vil, part A, subpart 1, section 40103, 


Sovereignty and use of airspace. Under 
that section, the FAA is charged with 
prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 
Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for the St. Mary’s Airport 
and represents the FAA’s continuing 
effort to safely and efficiently use the 
navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by 
Navigation (air). 


Adoption of the Amendment 


= In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


w 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 


w 2. The incorporation by reference in 

14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9P, Airspace 
Designations and Reporting Points, 
dated September 1, 2006, and effective 
September 15, 2006, is amended as 
follows: 

* * * * * 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* * * * * 


AAL AK E2_ St. Mary’s, AK [Revised] 


St. Mary’s Airport, AK 
(Lat. 62°03’38” N., long. 163°18’08” W.) 
That airspace extending upward from the 
surface within a 6.7-mile radius of the St. 
Mary’s Airport and that airspace 4 miles east 
and 4 miles west of the 195( bearing from the 
St. Mary’s Airport extending from the 6.7- 
mile radius to 10 miles south of the St. 
Mary’s Airport. This Class E airspace is 
effective during the specific times established 
in advance by a Notice to Airmen. The 
effective date and time will thereafter be 
continuously published in the Airport/ 
Facility Directory. 
AAL AK E5 St. Mary’s, AK [Revised] 
St. Mary’s Airport, AK 
(Lat. 62°03’38” N., long. 163°18’08” W.) 
That airspace extending upward from 700 
feet above the surface within an 8.7-mile 


radius of the St. Mary’s Airport and that 
airspace 4 miles east and 8 miles west of the 


195° bearing from the St. Mary’s Airport 
extending from the 8.7-mile radius to 16 
miles south of the St. Mary’s Airport. 


* * * * * 


Issued in Anchorage, AK, on September 26, 
2006. 


Anthony M. Wylie, 

Director, Alaska Flight Service Information 
Office. 

[FR Doc. E6—16507 Filed 10-5—06; 8:45 am] 
BILLING CODE 4910—-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 


[Docket No. FAA-2006-25182; Airspace 
Docket No. 06-AAL-21] 


Revision of Class E Airspace; iliamna, 
AK 


‘AGENCY: Federal Aviation 


Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at Iliamna, AK to provide 
adequate controlled airspace to contain 
aircraft executing one amended 
Standard Instrument Approach 
Procedure (SIAP). This rule results in 
revised Class E airspace revised upward 
from 700 feet (ft.) and 1,200 ft. above the 
surface at Iliamna, AK. 


DATES: Effective Date: 0901 UTC, 
January 18, 2007. The Director of the 
Federal Register approves this 
incorporation by reference action under 
title 1, Code of Federal Regulations, part 
51, subject to the annual revision of 
FAA Order 7400.9 and publication of 
conforming amendments. 


FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL—538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271-2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 


SUPPLEMENTARY INFORMATION: 
History 

On Monday, July 17, 2006, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
upward from 700 ft. and 1,200 ft. above 
the surface at Iliamna, AK (71 FR 
40448). The action was proposed in 
order to create Class E airspace 
sufficient in size to contain aircraft 
while executing one amended SIAP for 
the Iliamna Airport. The amended 
approach is the Area Navigation (Global 
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Positioning System) (RNAV (GPS)) 
Runway (RWY) 07, Amendment 2. Class 
E controlled airspace extending upward 
from 700 ft. and 1,200 ft. above the 
surface in the Iliamna Airport area is 
revised by this action. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No public comments have been 
received; thus the rule is adopted as 
proposed. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9P, Airspace Designations 
and Reporting Points, dated September 
1, 2006, and effective September 15, 
2006, which is incorporated by 
reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises Class E airspace at the Hiamna 
Airport, Alaska. This Class E airspace is 
revised to accommodate aircraft 
executing one amended SIAP, and will 
be depicted on aeronautical charts for 
pilot reference. The intended effect of 
this rule is to provide adequate ° 
controlled airspace for Instrument Flight 
Rule (IFR) operations at Iliamna Airport, 
Iliamna, Alaska. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is nota 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 


This rulemaking is promulgated 
urider the authority described in subtitle 
Vil, part A, subpart 1, section 40103, 
Sovereignty and use of airspace. Under 
that section, the FAA is charged with 
prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 
Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for the Iliamna Airport and 
represents the FAA’s continuing effort 
to safely and efficiently use the 
navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


w In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


w 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 

@ 2. The incorporation by reference in 

14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9P, Airspace 
Designations and Reporting Points, 
dated September 1, 2006, and effective 
September 15, 2006, is amended as 
follows: 


* * * * * 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* * * * * 


AAL AK E5 _Iliamna, AK [Revised] 


Iliamna Airport, AK 

(Lat. 59°45’16” N., long. 154°54’39” W.) 
Iliamna NDB 

(Lat. 59°44’53” N., long. 154°54’35” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.7-mile 
radius of the Iliamna Airport and that 
airspace 4 miles west and 8 miles east of the 
200° bearing from the Iliamna NDB extending 
from the 6.7-mile radius to 16 miles 
northwest of the Ilamna NDB; and that 
airspace extending upward from 1,200 feet 
above the surface within an area bounded by 
lat. 60°14’00” N. long. 154°54’00” W.., to lat. 
59°46’20” N. long. 153°52’00” W., to lat. 
59°43’00” N. long. 153°00’00” W.., to lat. 
59°33’00” N. long. 153°00’00” W.., to lat. 
59°2800” N. long. 154°13’00” W.., to lat. 


59°18’00” N. long. 154°04’00” W., to lat. 
59°11’00” N. long. 155°17’00” W.., to lat. 
59°32’00” N. long. 155°31’00” W., to lat. 
59°41’'00” N. long. 156°35’00” W., to the point 
of beginning. 

* 


* * * * 


Issued in Anchorage, AK, on September 26, 
2006. 


Anthony M. Wylie, 

Director, Alaska Flight Service Information 
Office. 

[FR Doc. E6—16504 Filed 10—5—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Docket No. FAA-2006-—25181; Airspace 
Docket No. 06-AAL-20] 


Revision of Class E Airspace; 
Mountain Village, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at Mountain Village, AK to 
provide adequate controlled airspace to 
contain aircraft executing two new 
Standard Instrument Approach 
Procedures (SIAPs) and one new 
Departure Procedure (DP). This rule 
results in revised Class E airspace 
revised upward from 700 feet (ft.) above 
the surface at Mountain Village, AK. 
DATES: Effective Date: 0901 UTC, 
January 18, 2007. The Director of the 
Federal Register approves this 
incorporation by reference action under 
title 1, Code of Federal Regulations, part 
51, subject to the annual revision of 
FAA Order 7400.9 and publication of 
conforming amendments. 
FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL—538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271-2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY INFORMATION: 
History 

On Monday, July 17, 2006, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
upward from 700 ft. above the surface 
at Mountain Village, AK (71 FR 40445). 
The action was proposed in order to 
create Class E airspace sufficient in size 
to contain aircraft while executing two 
new SIAPs and one new DP for the 
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Mountain Village Airport. The new 
approaches are (1) Area Navigation 
(Global Positioning System) (RNAV 
(GPS)) Runway (RWY) 02, Original and 
(2) RNAV (GPS) RWY 20, Original. The 
DP is unnamed and will be listed in the 
front of the U.S. Terminal Procedures 
publication for Alaska. Class E 
controlled airspace extending upward 
from 700 ft. above the surface in the 
Mountain Village Airport area is revised 
by this action. Interested parties were 
invited to participate in.this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments have been 
received; thus the rule is adopted as 
proposed. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9P, Airspace Designations 
and Reporting Points, dated September 
1, 2006, and effective September 15, 
2006, which is incorporated by 
reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
revises Class E airspace at the Mountain 
Village Airport, Alaska. This Class E 
airspace is revised to accommodate 
aircraft executing two new SIAPs and 
one new DP, and will be depicted on 
aeronautical charts for pilot reference. 
The intended effect of this rule is to 
provide adequate controlled airspace for 
Instrument Flight Rule (IFR) operations 
at Mountain Village Airport, Mountain 
Village, Alaska. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 


‘routine matter that will only affect air 


traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

. This rulemaking is promulgated 
under the authority described in subtitle 
VII, part A, subpart 1, section 40103, 
Sovereignty and use of airspace. Under 
that section, the FAA is charged with 
prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 
Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for the Mountain Village 
Airport and represents the FAA’s 
continuing effort to safely and 
efficiently use the navigable airspace. 


List of Subjects in 14 CFR Part 71 
Airspace, Incorporation by reference, 

Navigation (air). 

Adoption of the Amendment 


= In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 


‘AIRWAYS; ROUTES; AND REPORTING 


POINTS 


w 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 


@ 2. The incorporation by reference in 

14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9P, Airspace 
Designations and Reporting Points, 
dated September 1, 2006, and effective 
September 15, 2006, is amended as 
follows: 

* * * * * 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* _* * * * 


AAL AKES5 Mountain Village, AK 
[Revised] 
Mountain Village Airport, AK 
(Lat. 62°05’41” N., long. 163°40’58” W.) 
That airspace extending upward from 700 
feet above the surface within a 6.3-mile 
radius of the Mountain Village Airport. 


* * * * * 


Issued in Anchorage, AK, on September 26, 
2006. 


Anthony M. Wylie, 

Director, Alaska Flight Service Information 
Office. 

[FR Doc. E6-16496 Filed 10-5-—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


32 CFR Part 283 


[DOD-2006—OS—133; RIN 0790—-AG90] 


Waiver of Debts Resulting From 
Erroneous Payments of Pay and 
Allowances 


AGENCY: Department of Defense. 


ACTION: Final rule; correcting 
amendment. 


-SUMMARY: This rule corrects the final 


rule published on Friday, September 29, 
2006 (71 FR 57427) regarding the 
authority citation. All other information 
remains unchanged. 


EFFECTIVE DATE: September 29, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Michael Hipple, 703-696-8510. 

As published, the final rule published 
at 71 FR 57427 did not cite the authority 
for the rule which is required for all 
rulemaking documents. 


List of Subjects in 32 CFR Part 283 


Administrative practice and 
procedure, Armed Forces, Waivers. 


w According, 32 CFR part 283 is 
corrected by making the following 
correcting amendment: 


PART 283—WaAIVER OF DEBTS 
RESULTING FROM ERRONEOUS 
PAYMENTS OF PAY AND 
ALLOWANCES 


w The authority citation for part 283 is 
added to read as follows: 

Authority: 10 U.S.C. 2575, 2771, 4712, 
9712; 24 U.S.C. 420; 31 U.S.C. 3529, 3702; 32 
U.S.C. 714; 37 U.S.C. 554. 

Dated: October 2, 2006. 

L.M. Bynum, 

OSD Federal Register Liaison Officer, DoD. 
[FR Doc. 06-8531 Filed 10—5—06; 8:45 am] 
BILLING CODE 5001-06-M 
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Copy it Roya oa 202) 252-3423. 
~ yoy @ 1. The authority citation for part 350 ee ARY INFORMATION: 
37 CFR Parts 350 and 351 continues to read as follows: m 


[Docket No. RM 2005-1] 


Procedural Regulations for the 
Copyright Royalty Board 


AGENCY: Copyright Royalty Board, 
Library of Congress. 


ACTION: Technical correction. 


SUMMARY: This document corrects two 
errors and makes a technical correction 
in a final rule document published in 
the Federal Register on September 11, 
2006, regarding amendments made to 
the procedural regulations of the 
Copyright Royalty Board. 


EFFECTIVE DATE: September 11, 2006. 


FOR FURTHER INFORMATION CONTACT: Gina 
Giuffreda, Attorney-Advisor, or Abioye 
E. Oyewole, CRB Program Specialist. 
Telephone: (202) 707-7658. Telefax: 
(202) 252-3423. 


SUPPLEMENTARY INFORMATION: On | 
September 11, 2006, the Copyright 
Royalty Judges, on behalf of the 
Copyright Royalty Board, adopted 
amendments to the procedural 
regulations governing the practices and 
procedures of the Copyright Royalty 
Judges in royalty rate and distribution 
proceedings. 71 FR 53325 (September 
11, 2006). However, in two instances, 
the proper amendatory instruction was 
inadvertently omitted. Specifically, in 
§ 350.4, the Judges revised the heading 
for paragraph (e); while the revised text 
was printed, there was no 
corresponding amendatory instruction. 
The same error occurred with regard to 
the revision of the paragraph heading 
for § 351.10(c). This document corrects 
these errors. 

In addition, the Judges are making a 
technical correction to § 351.4(b)(1) by 
removing the phrase “to be presented in 
the direct statement” so that the 
sentence reads less awkwardly. 


List of Subjects 

37 CFR Part 350 
Administrative practice and 

procedure, Copyright, Lawyers. 

37 CFR Part 351 
Administrative practice and 

procedure, Copyright. 


w For the reasons set forth in the 
preamble, 37 CFR parts 350 and 351 are 
corrected as follows: 


Authority: 17 U.S.C. 803. 


@ 2. Section 350.4 is corrected by 
revising the paragraph heading for 
paragraph (e) to read as follows: 


§350.4 Filing and service. 


(e) Subscription—* * * 
PART 351—PROCEEDINGS 


w 3. The authority citation for part 351 
continues to read as follows: 


Authority: 17 U.S.C. 803, 805. 
§351.4 [Amended]. 
g 4. Section 351.4 is corrected by 
removing from paragraph (b)(1) the 
phrase “to be presented in the direct 
statement”’. 
@ 5. Section 351.10 is corrected by 
revising the paragraph heading for 
paragraph (c) to read as follows: 


§351.10 Evidence. 
* 


* * * * 
(c) Exhibits—* * * 
* * * * * * 
Dated: October 3, 2006. 
James Scott Sledge, 
Chief Copyright Royalty Judge. 
{FR Doc. E6—-16584 Filed 10—5—06; 8:45 am] 
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Sound Recordings Under Statutory 
License 


AGENCY: Copyright Royalty Board, 
Library of Congress. 


ACTION: Interim final rule. 


~ 


SUMMARY: The Copyright Royalty 
Judges, on behalf of the Copyright 
Royalty Board, are issuing interim 
regulations for the delivery and format 
of reports of use of sound recordings for 
the statutory licenses set forth in 
sections 112 and 114 of the Copyright 
Act. 


EFFECTIVE DATE: October 6, 2006. 


FOR FURTHER INFORMATION CONTACT: Gina 
Giuffreda, Attorney-Advisor, or Abioye 


I. Background 


Today’s Interim Regulations complete 
the second half of the proceeding, begun 
by the Librarian of Congress and the 
Copyright Office and now entrusted to 
the Copyright Royalty Board (“Board”), 
to establish notice and recordkeeping 
requirements for digital audio services 
utilizing the statutory licenses set forth 
in sections 112 and 114 of the Copyright 
Act. The first half of the proceeding 
prescribed interim regulations for the 
filing of notices of intention to use the 
section 112 and/or 114 licenses, as 
required by section 112(e)(7)(A) and 
section 114(f)(4)(B), respectively, and 
interim regulations for the elements of 
data that comprise a report of use. See 
69 FR 11515 (March 1, 2004). With the 
issuance of today’s regulations, digital 
audio services that have been 
maintaining reports of use since April 1, 
2004 1 will now be able to deliver those 
and future reports to copyright owners 
for their use in distributing royalty fees 
collected under the section 112 and 114 
licenses. 

The matter of reports of use of sound 
recordings under the section 112 and 
114 licenses has been contentious.? The 
Copyright Office first began the 
proceeding by issuing a Notice of 
Proposed Rulemaking (““NPRM”’), 67 FR 
5761 (February 7, 2002), and then, on 
May 10, 2002, held a public meeting to 
facilitate discussion as to the data to be 
included in a report of use, the 
frequency of the recordkeeping, and the 
manner and format for delivery to 
copyright owners. Persons representing 
copyright owners, users, and performers 
appeared and offered their opinions and 
criticisms of the NPRM and offered 
suggestions as to the amount of 
information necessary to distribute 


* royalties collected under the section 112 


1 The Copyright Office also issued a final rule 
addressing reports of use under the section 112 and 
114 licenses for the period October 28, 1998 
through March 31, 2004. 69 FR 58261 (September 
30, 2004). The Office determined that reports of use 
submitted by preexisting subscription services 
during that time period should serve as a proxy for 
reports from nonsubscription services, the satellite 
digital audio radio services, business establishment 
services and new types of subscription services. 
Consequently, the Interim Regulations issued on 
March 11, 2004 regarding notice and content of a 
report of use, and today’s Interim Regulations 
regarding the format and delivery of a report of use, 
do not apply to the October 28, 1998 to March 31, 
2004 period. 

2In sharp contrast, the requirements for 
submitting a notice of intention to use the statutory 
licenses drew few public comments or criticisms 
and the Copyright Office had little trouble adopting 
regulations. See 69 FR at 11526. 
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and 114 licenses. The May 2002 meeting 
revealed persistent differences as to the 
scope of the regulations, as well as the 
details for creating and delivering 
databases of reports of use. 

Subsequent to the May 10, 2002, 
meeting, the Copyright Office 
announced transitional requirements for 
creating reports of use because it had 
become clear that many services 
availing themselves of the statutory 
licenses were not keeping track of any 
of the sound recordings they were 
performing. See 67 FR 59573 
(September 23, 2002). The transitional 
provisions were replaced by the Interim 
Regulations, announced almost two 
years later, where the Copyright Office 
prescribed the requirements for filing a 
notice of intention to use the statutory 
licenses, and the categories of data that 
comprised a report of use of a sound 
recording. 69 FR 11515 (March 11, 
2004). The Office also made another 
important decision in the Interim 
Regulations; namely, the frequency of 
reporting reports of use. Although the 
Office announced that year-round 
census reporting of use of sound 
recordings would likely be the standard 
in the future, as a transitional measure, 
it “determined that, at this stage, it is 
best to require periodic reporting of 
sound recording performances.” 69 FR 
at 11526. Reports of use would be 
required for two periods of seven 
consecutive days during each calendar 
quarter of the year. The first reporting 
period began on April 1, 2004, meaning 
that, since that time, services using the 
section 112 and 114 licenses have been 
required to create reports of use in 
anticipation of regulations prescribing 


-the format in which the reports are to be 


delivered to copyright owners and the 
details of making the deliveries. 

With the first part of the regulations 
governing recordkeeping completed 
(data required and frequency of 
reporting), the Copyright Office turned 
to the task of establishing format and 
delivery requirements. However, on 
November 30, 2004, the President 
signed into law the Copyright Royalty 
and Distribution Reform Act of 2004 
(‘Reform Act’’), Public Law 108-419, 
118 Stat. 2341. The Reform Act, among 
other things, transferred the authority 
for prescribing notice and recordkeeping 
regulations for sections 112 and 114 
from the Librarian and the Copyright 
Office to the Copyright Royalty Judges 
and the Board. The Reform Act went 
into effect on May 31, 2005, after the 
Office published a Notice of Proposed 
Rulemaking on April 27, 2005 
proposing regulations for the format and 
delivery of reports of use. 70 FR 21704 
(April 27, 2005). The Office received 


public comments on the proposals and 
delivered them to the Board. 

When the May 31, 2005 effective date 
of the Reform Act arrived, full-time 
appointments of the Copyright Royalty 
Judges had net been made. The 
Librarian appointed an Interim Chief 
Copyright Royalty Judge who, on July 
27, 2005, published a Supplemental 
Request for Comments (‘‘Supplemental 
Request”’) in the Federal Register. 70 FR 
43364 (July 27, 2005). The 
Supplemental Request posed a series of 
questions regarding format and delivery 
requirements since the comments 
submitted in response to the Office’s 
April 27 notice made it clear that there 
were deep divisions of opinion. Now 
that the Board has full-time Judges, and 
the issues involved in format and 
delivery are fully presented, it is time to 
complete the Interim Regulations. 


II. This Proceeding 


As described above, the regulatory 
process to create recordkeeping 
regulations has been a lengthy one. The 


Librarian of Congress and the Copyright - 


Office have invested considerable time 
in fashioning regulations up to this 
point and, absent controversies on the 
requirements for format and delivery of 
reports of use, would have completed 
this rulemaking. Even though 
jurisdiction for adopting notice and 
recordkeeping rules now lies solely with 
the Board, it is not the Board’s intention 
in today’s Interim Regulations to revisit 
the rules the Librarian and Office 
adopted. Rather, the Board will monitor 
the operation of these regulations, as 
well as the ones adopted today, and will 
request public comment in the future as 
to the need for amendment or 
improvement prior to adopting final 
regulations. The goal of today’s Interim 
Regulations is to establish format and 
delivery requirements so that royalty 
payments to copyright owners pursuant 
to the section 112 and 114 licenses may 
be made from April 1, 2004 forward 
based upon actual data of the sound 
recordings transmitted by digital audio 
services. The completion of the 
recordkeeping Interim Regulations 
means that all services must deliver _ 
reports of use from the period beginning 
April-1, 2004, and SoundExchange must 
process these reports of use and 
distribute the royalties. 

Because it is the Board, and not the 
Copyright Office, that is promulgating 
today’s Interim Regulations, it is 
necessary to place them in Chapter III of 
title 37 of the Code of Federal 
Regulations. As noted above, authority — 
for notice and recordkeeping regulations 
now rests solely with the Board. In the 
interest of placing all régulations related 


to notice and recordkeeping under the 
section 112 and 114 licenses within the 
same part number in the CFR, the Board 
is also today replicating the notice and 
recordkeeping provisions currently 
located in part 270 of title 373 in part 
370 of the Board’s regulations. It is 
anticipated that the Copyright Office ~ 
will repeal in the near future part 270 
of its regulations. 


III. Format and Delivery 
A. Format 


Establishing the format in which a 
report of use is delivered to copyright 
owners requires consideration of 
competing interests. On the one hand, it 
is evident that digital audio services 
maintain data that include the content 
of a report of use in a wide variety of 
formats dependent on their resources 
and individual choices.* On the other 
hand, given the considerable volume of 
data to be reported, data must be 
delivered to copyright owners in a form 
that can be processed and used to make 
royalty payments. Sections 112(e)(4) 
and 114(f)(4)(A) both contain the word 
“reasonable” with respect to the 
adoption of regulations, and the 
commenters have expressed different 
points of view as to the meaning of 
“reasonable.” Digital audio services 
generally are of the view that 
“reasonable” means the least costly to 
them, while copyright owners, 
represented principally by 
SoundExchange,° opine that 
“reasonable” means the submission of 
data most compatible to their use. 
Mindful of these cost and efficiency : 
concerns raised by both the services and 
the copyright owners, the Board 
identifies a workable minimum or 
baseline for data reporting that satisfies 
the required reporting responsibilities of 
the services without imposing 
unreasonable processing burdens or 
obstacles on the copyright owners. The 
Board is of the view that regulations that 
establish the baseline requirements for 
formatting and delivering a report of 
use—i.e. that satisfy the basic 


3 Chapter II of title 37 contains the regulations of 
the Copyright Office. 

4 The Board is also aware of the likelihood that 
a significant number of services have chosen not to 
maintain any reports of use at all, despite the March 
11, 2004 Interim Regulation’s requirement that they 
do so beginning with the April 1, 2004 calendar 
quarter. See 69 FR at 11526. The Board agrees with 
the Copyright Office’s view that the law does not 
allow any services to avoid altogether reporting 
their use of sound recordings under the statutory 
licenses, id. at 11521, format considerations 
notwithstanding. 

5 Royalty Logic, Inc., which seeks to be an 
alternative distribution agent to SoundExchange, 
has also filed comments throughout this 
proceeding. 
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requirements necessary to deliver data 
that can be used to make payments 
collected under the statutory licenses— 
are reasonable as contemplated by the 
statute. This conclusion is supported by 
noting that copyright owners and 
services are always free to negotiate 
different format and delivery 
requirements that suit their particular 
needs and situations, and the Board is 
aware that such negotiations have taken 
place. See, Comments of the Digital 
Media Association at 1 (August 26, 
2005). 

Before addressing specifics regarding 
the format of a report of use, the Board 
expresses the following. First, the Board 
rejects permitting the submission of 
paper or hard copy reports of use. See, 
e.g., Comments of Harvard Radio 
Broadcasting Co. at 3-4 (May 27, 2005). 
While perhaps an inexpensive way for 
certain services to provide reports of 
use, hard copies create considerable 
expense for copyright owners to 
interpret and process thereby rendering 
them of little value. Second, the Board 
rejects the argument that the format 
regulations should be crafted in such a 
way as to allow a wide array of different 
electronic formats. This position, 
advocated principally by radio 
broadcasters,® fails to account for the 
Board’s stated goal in today’s Interim 
Regulations which is to establish 
baseline format requirements. Further, 
the Board is highly skeptical that 
SoundExchange’s data processing 
system is compatible with a variety of 
formats and radio broadcasters have 
failed to provide evidence—other than 
argument of counsel—that demonstrates 
any likelihood of compatibility. 

Finally, the Board concludes that 
there is not currently available a 
recognized standard data processing 
format that can be adopted in lieu of the 
system proposed by SoundExchange. 
Radio broadcasters mention software 
owned by companies such as BDS and 
Mediabase but provide no details as to 
its cost, operation or availability. Joint 
Comments of Radio Broadcasters at 17 
(August 26, 2005). Spacialaudio offers 
that its. product, SAM Broadcaster, is 
capable of generating reports of use for 
SoundExchange. Comments of 
Spacialaudio.com at 2 (August 31, 
2005). However, review of the product 
Web site reveals that SAM Broadcaster 

-is a “professional DJ system with the 
ability to stream audio over the internet 
to listeners across the world” and is not 
by itself a data processing system. See, 


6 Comments of the National Religious 
Broadcasters Music License Committee and Salem 
Communications Corp. (May 27, 2005); Joint 


Comments of Radio Broadcasters (August 26, 2005). 


http://www.spacialaudio.com/products/ 
sambroadcaster/. The Board cannot 
adopt format requirements devoid of 
any nexus to a proven data processing 
system in the hopes that one or more 
will eventually become available. To do 
so would frustrate the already long 
overdue delivery of reports of use and 
further deny copyright owners their 
ability to claim royalties under the 
section 112 and 114 statutory licenses. 


1. Spreadsheets 


The April 27, 2005 NPRM proposed 
that commercially available 
spreadsheets, such as Microsoft’s Excel 
and Corel’s Quattro Pro, could be used 
to facilitate the creation of reports of 
use, provided that they are converted to 
ASCII (American Standard Code for 
Information Exchange) format prior to 
delivery. SoundExchange was directed 
to provide a template on its Web site for 
the Microsoft and Corel products along 
with instructions for conversion. 
Technical support in creating and 
delivering spreadsheet reports of use 
was the reSponsibility of each service 
reporting data. 70 FR at 21706. 

Harvard Radio Broadcasting Company 
(“Harvard”) and Collegiate 
Broadcasters, Inc. (‘‘CBI’’) argue that the 
use of spreadsheets is unreasonable 
because a computer must be purchased, 
along with the Microsoft or Corel 
software, to create spreadsheets. 
Comments of Harvard at 9-10; 
Comments of CBI at 10-11.” They also 
argue that the thousands of hours 
required to create reports of use in 
spreadsheet format cannot be justified, 
particularly given the limited resources 
of educational radio stations. Id. The 
Board is not persuaded by these 
arguments. First, the Board questions 
whether educational stations that 
exercise the option of spreadsheets must 
purchase a computer devoted solely to 
that purpose, and cannot use an existing 
computer or obtain a used one. Even if 
a new desktop computer is required, the 
Board finds it disingenuous to argue | 
that purchasing a computer at an 

educational institution is unreasonable, 
particularly where it is standard 
practice for many colleges and 
universities across the United States to 
require that each student possess a 
computer as part of their enrollment. 
Likewise, the record does not support 
the premise that completing reports of 
use in spreadsheet format will require 


7 Radio broadcasters submit that it is unlikely that 
they will avail themselves of the spreadsheet option 
and ‘‘likely will seek an automated solution that 
will enable them to generate electronic ASCII files 
directly from their music scheduling programs.” 
Joint Comments of Radio Broadcasters at 14 (August 
26, 2005). 


thousands of hours. At present, reports 
of use need only be compiled for two 
seven consecutive day periods per 
calendar quarter, not year round as 
submitted in Harvard’s estimates. 

The Board is also not persuaded that 
conversion of spreadsheets into ASCII 
format presents an unreasonable burden 
upon digital audio services. 
SoundExchange, Inc. and Royalty Logic, 
Inc. demonstrate that the conversion 
process using the Microsoft or Corel 
software is simple and straightforward. 
See, Comments of SoundExchange, Inc. 
at 21 (August 26, 2005); Comments of 
Royalty Logic, Inc. at 2 (August 31, 
2005). SoundExchange has also 
developed with Microsoft a macro that 
facilitates the spreadsheet conversion & 
and is in the process of developing a 
similar macro with Corel. 
SoundExchange is directed to complete 
that negotiation with Corel and post the 
result on its Web site. The Board 
remains of the view that each service 
using a spreadsheet to prepare a report 
of use is responsible for any technical 
expertise necessary to complete the task. 


2. Files With Headers 


Three issues drew considerable public 
comment with respect to the proposal 
for permitting data files to be submitted 
with headers. Broadcasters objected to 
the first six lines of a file with headers 
arguing that the information requested 
was already contained in either the 
report of use itself or the notice of 
intention to obtain the section 112 and 
114 licenses, and therefore would 
unnecessarily increase their labor costs. 
Joint Comments of Radio Broadcasters at 
27-28 (August 26, 2005); Comments of 
Collegiate Broadcasters, Inc. at 16 
(August 31, 2005). There was also 
considerable debate over the order of 
the date identification appearing in a 
file header, which also appears in a file 
name. Services uniformly favored the 
standard year, month, day - 
‘(YYYYMMDD), while SoundExchange 
favored day, month, year (DDMMYYYY) 
principally on the ground that its 
current software recognizes only this 
convention. Comments of 
SoundExchange, Inc. at 24-25 (August 
26, 2005). Finally, services argued that 
they should have their choice in 
identifying the text indicator and field 
delimiter used in a data file 
accompanying the header. See, e.g., 
Comments of Harvard Radio 
Broadcasting Company at 19 (August 26, 

2005); Comments of the National 


8 Harvard admits that it is “very impressed” with 
the Microsoft spreadsheet’s ability to convert to 
ASCII, and estimates no more than one hour per 
conversion. Comments of Harvard Radio 
Broadcasting Company at 11 (August 26, 2005). 
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Religious Broadcasters Music Licensing 
Committee and Salem Communications 
Corp. at 1-2 (May 27, 2005). 

‘The Board is not persuaded that the 
redundancy of information sought in a 
file with headers is unduly burdensome. 
Services are not required to provide 
their data files with headers, and 
thereby may avoid any perceived 
burdens associated with supplying the 
data required in the first six lines. 
Likewise, services objecting to the 
required order of data to be provided in 
a file with headers may elect to provide 
their data without headers. 

The Board is persuaded that the date 
convention YYYYMMDD is the most 
widely adopted and therefore is 
adopting it for files with headers as well 
as file names. The Board is also 
allowing services to choose the text 
indicator and field delimiter that they 
are using in a file with headers, but is 
clarifying that the symbols chosen must 
be unique and never found in the 
report’s data content. It is the 
responsibility of the services to comply 
with this requirement. 


3. Files Without Headers 


Services challenge two provisions of 
the April 27, 2005 NPRM’s proposals for 
files without headers. First, certain 
services submit that text fields should 
accommodate both upper and lower 
case characters. Comments of Harvard 
Radio Broadcasting Company at 22 
(August 26, 2005); Joint Comments of 
Radio Broadcasters at 33 (August 26, 
2005). Second, the services generally 
favor the use of abbreviations within 
data fields. Harvard, recognizing that 
abbreviations within the music industry 
are not standard and therefore might 
present data interpretation difficulties, 
proposes that SoundExchange be 
required to periodically publish its 
database so that services can enter the 
database and use the identifiers that 
SoundExchange assigns to specific bits 
of data (such as song title, artist name, 
etc.). Comments of Harvard Radio 
Broadcasting Company at 24—28 (August 
26, 2005). 3WK L.L.C. opposes accessing 
the SoundExchange database believing 
the practice would be financially and 
physically prohibitive to a small 
company like itself. Comments of 3WK 
L.L.C. at 3 (August 31, 2005). 

The Board accepts the first proposal 
but not the second. Accepting data in 
both upper and lower case characters is 
not an unusual! convention and 
SoundExchange can adjust its software 
to accommodate both. The Board is not 
allowing, however, the use of 
abbreviations in data fields. There are 
no accepted standards for abbreviating 
artists’ names, song titles, album titles, 


etc., thereby requiring data processors to 
analyze each data component 
containing an abbreviation in an effort 
to correctly identify it. This is likely to 
present considerable delays in data 
processing, as well as raise costs. Reply 
comments of SoundExchange, Inc. at 24 
(September 16, 2005). Radio ~ 
broadcasters’ argument that 
SoundExchange’s software can solve 
efficiency and cost problems through 
“fuzzy matching” is neither convincing 
nor supported by evidence. The Board 
also does not believe that Harvard’s 
suggestion of a publicly provided 
database will, at least at this time, solve 
the problem. Services already complain 
that entering data for reports of use is 
too costly. Requiring them to access a 
database of millions of sound recordings 
in an effort to secure identifiers for the 
songs they have performed will likely 
add considerably to their costs. See 
Comments of 3WK L.L.C. at 3 (August 
31, 2005). As time passes, and reports of 
use continue to be provided, it is 
possible that a metadata database may 
provide a solution to the matter of 
abbreviations, as well as other issues 
presented in this proceeding. The Board 
will continue to monitor the matter as 
part of its continuing oversight of the ~ 
regulations governing reports of use. 


B. Delivery 


The proposed rules set forth in the 
April 27, 2005 NPRM prescribe that data 
contained in a report of use maybe 
delivered by File Transfer Protocol 
(FTP), e-mail, CD-ROM, or floppy 
diskette to a single address 
(SoundExchange). Services urge the 
Board to require that SoundExchange 
establish a Web site for receipt of data, 
and Royalty Logic, Inc. (“RLI’’) requests 
that it receive all reports of use in 
addition to SoundExchange. 

SoundExchange vigorously objects to 
the expense that it would incur to create 
and maintain a Web site, citing 
testimony of Shane Sleighter whom 
SoundExchange offers as an expert in 
business software development. Mr. 
Sleighter states that creation of a Web 
site that will permit users to complete 
their reports of use via the site could 
cost anywhere between $100,000 to 
$950,000, depending upon the functions 
that it would perform. Comments of 
SoundExchange, Inc. at Tab A—7. Mr. 
Sleighter estimates that a Web site 
designed solely to receive existing 
reports of use would cost approximately 
$50,000, again depending upon 
functionality. Id. at Tab A-8. The 
services urge the mandatory creation of 
a SoundExchange Web site not because 
they are dissatisfied with the other 
delivery methods offered in the 


proposed rules, nor that they are 
altogether inadequate, but rather 
because they view a SoundExchange 
Web site as an opportunity to shift the 
burden of organizing their data files. 
Joint Comments of Radio Broadcasters at 
21 (August 26, 2005); Comments of 
Collegiate Broadcasters, Inc. at 13 
(August 31, 2005); Comments of 
Harvard Radio Broadcasting Company at 
15 (August 26, 2005); Comments of 
Radioio, Inc. at 5—7 (August 29, 2005). 
In keeping with the Board’s stated goal 
of adopting baseline requirements in — 
these rules, the Board is disinclined to 
add a fifth delivery method at this time. 
The Board will continue to monitor the 
delivery process and will explore the 
possibility and the need for a 
SoundExchange Web site prior to 
adopting final regulations. 


With respect to the matter of delivery 
of reports of use to RLI, arguments are 
offered pro and con as to whether RLI 
has standing to receive reports of use 
and broadcasters express concerns about 
the costs associated with delivering 
reports of use to multiple entities. The 
Board does not consider today’s 
rulemaking the proper forum to 
determine RLI’s or other copyright 
owners groups’ standing to receive 
reports of use. As of today’s publication 
of Interim Regulations, only 
SoundExchange is a recognized 
receiving agent for royalties generated 
under the section 112 and 114 licenses 
and, therefore, these regulations provide 
for delivery of reports of use to 
SoundExchange. However, during the 
period that these Interim Regulations 
are in effect and absent any future 
adjustment to these regulations by the 
Board, if other parties receive the same 
designation as “collectives” °, then 
SoundExchange is required to forward 
copies of reports of use to all other such 
“collectives”. 


List of Subjects in 37 CFR Part 370 
Copyright, Sound recordings. 
Interim Regulation 


w For the reasons set forth in the 
preamble, Chapter III of Title 37 ofthe 
Code of Federal Regulations is amended 
by adding new Subchapter D to read as 
follows: 


®RLI is currently seeking such designation in the 
Board’s section 112 and 114 rate adjustment 
proceeding for subscription, nonsubscription and 
new services. Docket No. 2005-1 CRB DTRA. 
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Subchapter D—Notice and Recordkeeping 
Requirements for Statutory Licenses 


PART 370—NOTICE AND 
RECORDKEEPING REQUIREMENTS 
FOR STATUTORY LICENSES 


Sec. 

370.1 Notice of use of sound recordings 
under statutory license. 

370.2 Reports of use of sound recordings 
under statutory license for preexisting 
subscription services. 

370.3 Reports of use of sound recordings 
under statutory license for 
nonsubscription transmission services, 
preexisting satellite digital audio radio 
services, new subscription services and 
business establishment services. 

370.4 Reports of use of sound recordings 
under statutory license prior to April 1, 
2004. 

370.5 Designated collection and 
distribution organizations for reports of 
use of sound recordings under statutory 
license. 


Authority: 17 U.S.C. 112(e)(4), 114(£)(4)(A). 


§370.1 Notice of use of sound recordings 
under statutory license. 

(a) General. This section prescribes 
rules under which copyright owners 
shall receive notice of use of their sound 
recordings when used under either 
section 112(e) or 114(d)(2) of title 17, 
United States Code, or both. 

(b) Definitions. (1) A Notice of Use of 
Sound Recordings under Statutory 
License is a written notice to sound 
recording copyright owners of the use of 
their works under section 112(e) or 
114(d)(2) of title 17, United States Code, 
or both, and is required under this 
section to be filed by a Service in the 
Copyright Office. 

6 A Service is an entity engaged in 
either the digital transmission of sound 
recordings pursuant to section 114(d)(2) 
of title 17 of the United States Code or 
making ephemeral phonorecords of 
sound recordings pursuant to section 
112(e) of title 17 of the United States 
Code or both. For purposes of this 
section, the definition of a Service 
includes an entity that transmits an AM/ 
FM broadcast signal over a digital 
communications network such as the 
Internet, regardless of whether the 
transmission is made by the broadcaster 

- that originates the AM/FM signal or by 
a third party, provided that such 
transmission meets the applicable 
requirements of the statutory license set 
forth in 17 U.S.C. 114(d)(2). A Service 
may be further characterized as either a 
preexisting subscription service, 
preexisting satellite digital audio radio 
service, nonsubscription transmission 
service, new subscription service, 
business establishment service or a 
combination of those: 


(i). A preexisting subscription service 
is a service that performs sound 
recordings by means of noninteractive 
audio-only subscription digital audio 
transmissions, and was in existence and 
making such transmissions to the public 
for a fee on or before July 31, 1998, and 
may include a limited number of sample 
channels representative of the 
subscription service that are made 
available on a nonsubscription basis in 
order to promote the subscription 
service. 

(ii) A preexisting satellite digital 


audio radio service is a subscription 


satellite digital audio radio service 
provided pursuant to a satellite digital 
audio radio service license issued by the 
Federal Communications Commission 
on or before July 31, 1998, and any 
renewal of such license to the extent of 
the scope of the original license, and 
may include a limited number of sample 
channels representative of the 
subscription service that are made 
available on a nonsubscription basis in 
order to promote the subscription 
service. 

(iii) A nonsubscription transmission 
service is a service that makes 
noninteractive nonsubscription digital 
audio transmission that are not exempt 
under section 114(d)(1) of title 17 of the 
United States Code and are made as part 
of a service that provides audio 
programming consisting, in whole or in 
part, of performances of sound 
recordings, including transmissions of 
broadcast transmissions, if the primary 
purpose of the service is to provide to 
the public such audio or other 
entertainment programming, and the 
primary purpose of the service is not to 
sell, advertise, or promote particular 
‘products or services other than sound 
recordings, live concerts, or other‘ 
music-related events. 

(iv) A new subscription service is a 
service that performs sound recordings 
by means of noninteractive subscription 
digital audio transmissions and that is 
not a preexisting subscription service or 


a preexisting satellite digital audio radio 


service. 


(v) A business establishment service is 


a service that makes ephemeral 
phonorecords of sound recordings 
pursuant to section 112(e) of title 17 of 
the United States Code and is exempt 
under section 114(d)(1)(C)(iv) of title 17 
of the United States Code. 

(c) Forms and content. A Notice of 
Use of Sound Recordings Under 
Statutory License shall be prepared on 
a form that may be obtained from the 
Copyright Office Web site or from the 
Licensing Division, and shall include 
the following information: 


(1) The full legal name of the Service 
that is either commencing digital 
transmissions of sound recordings or 
making ephemeral phonorecords of 
sound recordings under statutory 
license or doing both. 

(2) The full including a 
specific number and street name or rural 
route, of the place of business of the 
Service. A post office box or similar 
designation will not be sufficient except 
where it is the only address that can be 
used in that geographic location. 

(3) The telephone number and 
facsimile number of the Service. 

(4) Information on how to gain access 
to the online Web site or homepage of 
the Service, or where information may 


be posted under this section concerning ~ 


the use of sound recordings under 
statutory license. 

(5) Identification of each license 
under which the Service intends to 
operate, including identification of each 
of the following categories under which’ 
the Service will be making digital 
transmissions of sound recordings: 
preexisting subscription service, 
preexisting satellite digital audio radio 
service, nonsubscription transmission 
service, new subscription service or 
business establishment service. 

(6) The date or expected date of the 


- initial digital transmission of a sound 


recording to be made under the section 
114 statutory license and/or the date or 
the expected date of the initial use of 
the section 112(e) license for the 
purpose of making ephemeral 
phonorecords of the sound recordings. 

(7) Identification of any amendments 
required by paragraph (f) ofthis section. 

d) Signature. The Notice shall 
include the signature of the appropriate 
officer or representative of the Service 
that is either transmitting the sound 
recordings or making ephemeral | 
phonorecords of sound recordings 
under statutory license or doing both. 
The signature shall be accompanied by 
the printed or typewritten name and the 
title of the person signing the Notice 
and by the date of the signature. 

(e) Filing notices; fees. The original 
and three copies shall be filed with the 
Licensing Division of the Copyright 
Office and shall be accompanied by the 
filing fee set forth in § 201.3(c) of this 
title. Notices shall be placed in the 


public records of the Licensing Division. 
The address of the Licensing Division is: 


Library of Congress, Copyright Office, 
Licensing Division, 101 Independence 
Avenue, SE., Washington, DC 20557— 
6400. 

(1) A Service that, prior to April 12, 
2004, has already commenced making 
digital transmissions of sound ~ 
recordings pursuant to section 114(d)(2) 


4 
| 
| 
| 
q 
q 
q 
| 
| 
- : | 


Federal Register/Vol. 71, No.'194/ Friday, October 6, 2006/Rules and Regulations 


59015 


of title 17 of the United States Code or 
making ephemeral phonorecords of 
sound recordings pursuant to section 
112(e) of title 17 of the United States 
Code, or both, and that has already filed 
an Initial Notice of Digital Transmission 
of Sound Recordings Under Statutory 
License, and that intends to continue to 
make digital transmissions or ephemeral 
phonorecords following July 1, 2004, 
shall file a Notice of Use of Sound 
Recordings under Statutory License 
with the Licensing Division of the 
Copyright Office no later than July 1, 
2004. 

(2) A Service that, on or after July 1, 
2004, commences making digital 
transmissions and ephemeral 
phonorecords of sound recordings 
under statutory license shall file a 
Notice of Use of Sound Recordings 
under Statutory License with the 
Licensing Division of the Copyright 
Office prior to the making of the first 
ephemeral phonorecord of the sound 
recording and prior to the first digital 
transmission of the sound recording. 

(3) A Service that, on or after July 1, 
2004, commences making only 
ephemeral phonorecords of sound 
recordings, shall file a Notice of Use of | 
Sound Recordings under Statutory ; 
License with the Licensing Division of 
the Copyright Office prior to the making 
of the first ephemeral phonorecord of a 
sound recording under the statutory 
license. 

(f) Amendment. A Service shall file a 
new Notice of Use of Sound Recordings 
under Statutory License within 45 days 
after any of the information contained in 
the Notice on file has changed, and shall 
indicate in the space provided by the 
Copyright Office that the Notice is an 
amended filing. The Licensing Division 
shall retain copies of all prior Notices 
filed by the Service. 


§370.2 Reports of use of sound 
recordings under statutory license for 
preexisting subscription services. 

(a) General. This section prescribes 
the rules for the maintenance and 
delivery of reports of use for sound 
recordings under section 112(e) or 
section 114(d)(2) of title 17 of the 
United States Code, or both, by 
preexisting subscription services. 

(b) Definitions. (1) A Collective is a 
collection and distribution organization 
that is designated under the statutory 
license by decision of a Copyright 
Arbitration Royalty Panel (CARP) under 
section 114(f)(1)(B) or section 
114(f)(1)(C)(ii), or by an order of the 
Librarian pursuant to 17 U.S.C. 802(f), 
prior to the effective date of the 
Copyright Royalty and Distribution 
Reform Act of 2004, or by determination 


of the Copyright Royalty Judges under 


section 114(f)(1)(B) or section 


114(f)(1)C)(ii). 

(2) A Report of Use of Sound 
Recordings Under Statutory License is 
the report of use required under this 
section to be provided by a Service 
transmitting sound recordings and 
making ephemeral phonorecords 
therewith under statutory licenses. 

(3) A Service is a preexisting 
subscription service, as defined in 17 
U.S.C. 114(j)(11). 

(c) Service. Reports of Use shall be 
served upon Collectives that are 
identified in the records of the 
Licensing Division of the Copyright 
Office as having been designated under 
the statutory license by decision of a 
Copyright Arbitration Royalty Panel 
(CARP) under section 114(f)(1)(B) or 
section 114(f)(1)(C)(ii), or by an order of 
the Librarian pursuant to 17 U.S.C. 
802(f), prior to the effective date of the 
Copyright Royalty and Distribution 
Reform Act of 2004, or by determination 
of the Copyright Royalty Judges under 
section 114(f)(1)(B) or section 
114(f)(1)C)(ii). Reports of Use shall be 
served, by certified or registered mail, or 
by other means if agreed upon by the 
respective preexisting subscription 
service and Collective, on or before the 
forty-fifth day after the close of each 
month. 

(d) Posting. In the event that no 
Collective is designated under the 
statutory license, or if all designated 
Collectives have terminated collection 
and distribution operations, a 
preexisting subscription service 
transmitting sound recordings under 
statutory license shall post and make 
available online its Reports of Use. 
Preexisting subscription services shall 
post their Reports of Use online on or 
before the forty-fifth day after the close 
of each month, and make them available 
to all sound recording copyright owners 
for a period of 90 days. Preexisting 
subscription services may require use of 
passwords for access to posted Reports 
of Use, but must make passwords 
available in a timely manner and free of 
charge or other restrictions. Preexisting 
subscription services may predicate 
provision of a password upon: 

(1) Information relating to identity, 
location and status as a sound recording 
copyright owner; and 

(2) A “click-wrap”’ agreement not to 
use information in the Report of Use for 
purposes other than royalty collection, 
royalty distribution, and determining 
compliance with statutory license 
requirements, without the express 
consent of the preexisting subscription 
service providing the Report of Use. 


(e) Content. A ‘‘Report of Use of 
Sound Recordings under Statutory 
License” shall be identified as such by 
prominent caption or heading, and shall 
include a preexisting subscription 
service’s “Intended Playlists” for each . 
channel and each day of the reported 
month. The “Intended Playlists” shall 


' include a consecutive listing of every 


recording scheduled to be transmitted, 
and shall contain the following 
information in the following order: 

(1) The name of the preexisting 
subscription service or entity; 

(2) The channel; 

(3) The sound recording title; 

(4) The featured recording artist, — 
group, or orchestra; 

(5) The retail album title (or, in the 
case of compilation albums created for 
commercial purposes, the name of the 
retail album identified by the 
preexisting subscription service for 
purchase of the sound recording); 

(6) The marketing label of the 
commercially available album or other 
product on which the sound recording: 
is found; 

(7) The catalog number; 

(8) The International Standard 
Recording Code (ISRC) embedded in the 
sound recording, where available and 
feasible; 

(9) Where available, the copyright 
owner information provided in the 
copyright notice on the retail album or 
other product (e.g., following the 
symbol (P), that is the letter P in a circle) 
or, in the case of compilation albums 
created for commercial purposes, in the 
copyright notice for the individual 
sound recording; 

(10) The date of transmission; and 

(11) The time of transmission. 

(f) Signature. Reports of Use shall 
include a signed statement by the 
appropriate officer or representative of 


_ the preexisting subscription service 


attesting, under penalty of perjury, that 
the information contained in the Report 
is believed to be accurate and is 
maintained by the preexisting 
subscription service in its ordinary 
course of business. The signature shall 
be accompanied by the printed or 
typewritten name and title of the person 
signing the Report, and by the date of 
signature. 

(g) Format. Reports of Use should be 
provided on a standard machine- 
readable medium, such as diskette, 
optical disc, or magneto-optical disc, 
and should conform as closely as 
possible to the following specifications: 

(1) ASCII delimited format, using pipe 
characters as delimiter, with no headers 
or footers; 

(2) Carats should surround strings; 

(3) No carats should surround dates 
and numbers; 
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(4) Dates should be indicated by: MM/ 
DD/YYYY; 

(5) Times should be based on a 24- 
hour clock: HH:MM:SS; 

(6) A carriage return should be at the 
end of each line; and 

(7) All data for one record should be 
on a single line. 

(h) Confidentiality. Copyright owners, 
their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for purposes 
other than royalty collection and 
distribution, and determining 
compliance with statutory license 
requirements, without express consent 
of the preexisting subscription service 
providing the Report of Use. 

(i) Documentation. All compulsory 
licensees shall, for a period of at least 
three years from the date of service or 
posting of the Report of Use, keep and 
retain a copy of the Report of Use. For 
reporting periods from February 1, 1996, 
through August 31, 1998, the 
preexisting subscription service shall 
serve upon all designated Collectives 
and retain for a period of three years 
from the date of transmission reports of 
use indicating which sound recordings 
were performed and the number of 
times each recording was performed, 
but is not required to produce full 
Reports of Use or Intended Playlists for 
those periods. 


§370.3 Reports of use of sound 
recordings under statutory license for 
nonsubscription transmission services, 
preexisting satellite digital audio radio 
services, new subscription services and 
business establishment services. 

(a) General. This section prescribes 
rules for the maintenance and delivery 
of reports of use of sound recordings 
under section 112(e) or section 114(d)(2) 
of title 17 of the United States Code, or 
both, by nonsubscription transmission 
services, preexisting satellite digital 
audio radio services, new subscription 
services, and business establishment 
services. 

(b) Definitions. (1) Aggregate Tuning 
Hours are the total hours of 
programming that a nonsubscription 
transmission service, preexisting 
satellite digital audio radio service, new 
subscription service or business 
establishment service has transmitted 
during the reporting period identified in 
paragraph (c)(3) of this section to all 
listeners within the United States over 
the relevant channels or stations, and 
from any archived programs, that 


provide audio programming consisting, - 


in whole or in part, of eligible 
nonsubscription service, preexisting 
satellite digital audio radio service, new 


subscription service or business 
establishment service transmissions, 
less the actual running time of any 
sound recordings for which the service 
has obtained direct licenses apart from 
17 U.S.C. 114(d)(2) or which do not 
require a license under United States 
copyright law. For example, ifa 
nonsubscription transmission service 
transmitted one hour of programming to 
10 simultaneous listeners, the 
nonsubscription transmission service’s 
Aggregate Tuning Hours would equal 
10. If 3 minutes of that hour consisted 
of transmission of a directly licensed 
recording, the nonsubscription 
transmission service’s Aggregate Tuning 
Hours would equal 9 hours and 30 
minutes. If one listener listened to the 
transmission of a nonsubscription 
transmission service for 10 hours (and 
none of the recordings transmitted 
during that time was directly licensed), 
the nonsubscription transmission 
service’s Aggregate Tuning Hours would 
_ equal 10. 

(2) An AM/FM Webcast is a 
transmission made by an entity that 
transmits an AM/FM broadcast signal 
over a digital communications network 
such as the Internet, regardless of 
whether the transmission is made by the 
broadcaster that originates the AM/FM 
signal or by a third party, provided that 
such transmission meets the applicable 
requirements of the statutory license set 
forth in 17 U.S.C. 114(d)(2). 

(3) A Collective is a collection and 
distribution organization that is 
designated under one or both of the 
statutory licenses by decision of a 
Copyright Arbitration Royalty Panel 
under section 112(e)(4), section 
112(e)(6), section 114(f)(1)(B), section 
114(f)(1)(C)(ii), section 114(f)(2)(B), or 
section 114(f)(2)(C)(ii), or by an order of 
the Librarian of Congress pursuant to 17 
U.S.C. 802(f), prior to the effective date 
of the Copyright Royalty and 
Distribution Reform Act of 2004, or by 
determination of the Copyright Royalty 
Judges under section 112(e)(4), section 
112(e)(6), section 114(f)(1)(B), section 
114()(1)(C)(ii), section 114(f)(2)(B), or 
section 114(f)(2)(C)(ii). 

(4) A new subscription service is 
defined in § 370.1(b)(2)(iv). 

(5) A nonsubscription transmission 
service is defined in § 370.1(b)(2)(iii). 

(6) A preexisting satellite digital audio 
radio service is defined in 
§ 370.1(b)(2)(ii). 

(7) A business establishment service is 
defined in § 370.1(b)(2)(v). 

(8) A performance is each instance in 
which any portion of a sound recording 
is publicly performed to a Listener by 
means of a digital audio transmission or 
retransmission (e.g., the delivery of any 


- disc to one Listener) but excluding the 


portion of a single track from a compact ; 


following: 

(i) A performance of a sound 
recording that does not require a license 
(e.g., the sound recording is not 
copyrighted); 

an A performance of a sound 
recording for which the service has 
previously obtained a license from the 
Copyright Owner of such sound 
recording; and 

(iii) An incidental performance that 


th: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transitions 
in and out of commercials or program 
segments, brief performances during 
news, talk and sports programming, 
brief background performances during 
disk jockey announcements, brief 
performances during commercials of 
sixty seconds or less in duration, or 
brief performances during sporting or 
other public events and 

(B) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound 
recording of more than thirty seconds 
(as in the case of a sound recording used 
as a theme song). 

(9) Play frequency is the number of 
times a sound recording is publicly 
performed by a Service during the 
relevant period, without respect to the 
number of listeners receiving the sound 
recording. If a particular sound 
recording is transmitted to listeners on 
a particular channel or program only 
once during the two-week reporting 
period, then the play frequency is one. 


. If the sound recording is transmitted 10 


times during the two-week reporting 
period, then the play frequency is 10. 

(10) A Report of Use is a report 
required under this section to be 
provided by a nonsubscription 
transmission service and new ‘ 
subscription service that is transmitting 
sound recordings pursuant to the 
statutory license set forth in section 
114(d)(2) of title 17 of the United States 
Code or making ephemeral 
phonorecords of sound recordings 
pursuant to the statutory license set 
forth in section 112(e) of title 17 of the 
United States Code, or both. 

(c) Report of Use— (1) Separate 
reports not required. A nonsubscription 
transmission service, preexisting i 
satellite digital audio radio service or a 


_ new subscription service that transmits 


sound recordings pursuant to the 
statutory license set forth in section 
114(d)(2) of title 17 of the United States 
Code and makes ephemeral 
phonorecords of sound recordings 
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pursuant to the statutory license set 
forth in section 112(e) of title 17 of the 
United States Code need not maintain a 
separate Report of Use for each statutory 
license during the relevant reporting 
periods. 

(2) Content. For a nonsubscription 
transmission service, preexisting 
satellite digital audio radio service, new 
subscription service or business 
establishment service that transmits 
sound recordings pursuant to the 
statutory license set forth in section 
114(d)(2) of title 17 of the United States 
Code, or the statutory license set forth 
in section 112(e) of title 17 of the United 
States Code, or both, each Report of Use 
shall contain the following information, 
in the following order, for each sound 
recording transmitted during the 
reporting periods identified in 
paragraph (c)(3) of this section: 

‘ (i) The name of the nonsubscription 
transmission service, preexisting 
satellite digital audio radio service, new 
subscription service or business 
establishment service making the 
transmissions, including the name of 
the entity filing the Report of Use, if 
different; 

(ii) The category transmission code for 
the category of transmission operated by 
the nonsubscription transmission 
service, preexisting satellite digital 
audio radio service, new subscription 
service or business establishment 
service: 

(A) For eligible nonsubscription 
transmissions other than broadcast 
simulcasts and transmissions of non- 
music programming; 

(B) For eligible nonsubscription 
transmissions of broadcast simulcast 
programming not reasonably classified 
as news, talk, sports or business 

programming; 

(C) For eligible nonsubscription 
transmissions of non-music 
programming reasonably classified as 
news, talk, sports or business 
programming; 

(D) For eligible nonsubscription 
transmissions by a non-Corporation for 
Public Broadcasting noncommercial 
broadcaster making transmissions 
covered by §§ 261.3(a)(2)(i) and (ii) of 
this title; 

(E) For eligible nonsubscription 
transmissions by a non-Corporation for 
Public Broadcasting noncommercial 
broadcaster making transmissions 
covered by § 261.3(a)(2)(iii) of this title; 

(F) For eligible nonsubscription 
transmissions by a small webcaster 
operating under an agreement published 
in the Federal Register pursuant to the 
Small Webcaster Settlement Act; 

(G) For eligible nonsubscription 
transmissions by a noncommercial 


broadcaster operating under an 
agreement published in the Federal 
Register pursuant to the Small 
Webcaster Settlement Act; 

(H) For transmissions other than 
broadcast simulcasts and transmissions 
of non-music programming made by an 
eligible new subscription service; 

(I) For transmissions of broadcast 
simulcast programming not reasonably 
classified as news, talk, sports or 
business programming made by an 
eligible new subscription service; 

(J) For transmissions of non-music 
programming reasonably classified as 
news, talk, sports or business 
programming made by an eligible new 
subscription service; and 

(K) For eligible transmissions by a 
business establishment service making 
ephemeral recordings; 

(iii) The featured artist; 

(iv) The sound recording title; 

(v) The International Standard 
Recording Code (ISRC) or, alternatively 
to the ISRC, the 

(A) Album title; and 

(B) Marketing label; 

(vi) The actual total performances of 
the sound recording during the 
reporting period or, alternatively, the 

(A) Aggregate Tuning Hours; 

(B) Channel or program name; and 

(C) Play frequency. 

(3) Reporting period. A Report of Use 
shall be prepared for a two-week period 
(two periods of 7 consecutive days) for 
each calendar quarter of the year. The 
two weeks need not be consecutive, but 
both weeks must be completely within 
the calendar quarter. 

(4) Signature. Reports of Use shall . 
include a signed statement by the 
appropriate officer or representative of 
the service attesting, under penalty of 
perjury, that the information contained 
in the Report is believed to be accurate 
and is maintained by the service in its 
ordinary course of business. The 
signature shall be accompanied by the 
printed or typewritten name and the 
title of the person signing the Report, 
and by the date of the signature. 

(5) Confidentiality. Copyright owners, 
their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for purposes 
other than royalty collection and 
distribution, without consent of the 
service providing the Report of Use. 

(6) Documentation. A Service shall, 
for a period of at least three years from 
the date of service or posting of a Report 
of Use, keep and retain a copy of the 
Report of Use. 

(d) Format and delivery—{1) 
Electronic format only. Reports of use 
must be maintained and delivered in 


electronic format only, as prescribed in 
paragraphs (d)(2) through (8) of this 
section. A hard copy report of use is not 
permissible. 

(2) ASCII text file delivery; facilitation 
by provision of spreadsheet templates. 
All report of use data files must be 
delivered in ASCII format. However, to 
facilitate such delivery, SoundExchange 
shall post and maintain on its Internet 
Web site a template for creating a report 
of use using Microsoft’s Excel 
spreadsheet and Corel’s Quattro Pro 
spreadsheet and instruction on how to 
convert such spreadsheets to ASCII text 
files that conform to the format 
specifications set forth below. Further, 
technical support and cost associated 
with the use of spreadsheets is the 
responsibility of the service submitting 
the report of use. 

(3) Delivery mechanism. The data 
contained in a report of use may be 
delivered by File Transfer Protocol 
(FTP), e-mail, CD-ROM, or floppy 
diskette according to the following 
specifications: 

(i) A service delivering a report of use 


via FTP must obtain a username, 


password and delivery instructions from 
SoundExchange. SoundExchange shall, 
by no later than December 5, 2006, post 
on a publicly available portion of its 
Web site instructions for applying for a 
username, password and delivery 
instructions. SoundExchange shall have 
15 days from date of request to respond 
with a username, password and delivery 
instructions. 

(ii) A service delivering a report of use 
via e-mail shall append the report as an 
attachment to the e-mail. The main body 
of the e-mail shall identify: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, 
telephone number and e-mail address; 

(C) The start and end date of the 
reporting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of the 
rows should begin with row 1; and 

(E) The name of the file attached. 

(iii) A service delivering a report of 
use via CD-ROM must compress the 
reporting data to fit onto a single CD- 
ROM per reporting period. Each CD- 
ROM shall be submitted with a cover 
letter identifying: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, 
telephone number and e-mail address; 

(C) The start and end date of the 
reporting period; 
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(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of the 
rows should begin with row 1; and 

(E) The name of the file attached. 

(iv) A service delivering a report of 
use via floppy diskette must compress | 
the reporting data to fit onto a single 
floppy diskette per reporting period. 
Each floppy diskette must measure 3.5 
inches in diameter and be formatted 
using MS/DOS. Each floppy diskette 
shall be submitted with a cover letter 
identifying: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, 
telephone number and e-mail address; 

(C) The start and end date of the 
reporting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, the counting 
of the rows should begin with row 1; 
and 

(E) The name of the file attached. 

(4) Delivery address. Reports of use 
shall be delivered to SoundExchange at 
the following address: SoundExchange, 
Inc., 1330 Connecticut Avenue, NW., 
#330, Washington, DC 20036; (Phone) 
(202) 828-0120; (Facsimile) (202) 833— 
2141; (E-mail) 
info@soundexchange.com. 
SoundExchange shall forward electronic 
copies of these reports of use to all other 
collectives defined in this section. 

- (5) File naming. Each data file 
contained in a report of use must be 
given a name by the service followed by 
the start and end date of the reporting 
period. The start and end date must be 
separated by a dash and in the format 
of day, month and year (YYY YMMDD). 
Each file name must end with the file 
type extension of “.txt’’. (Example: 

(6) File type and compression. (i) All 
data files must be in ASCII format. 

(ii) A report of use must be 
compressed in one of the following 
zipped formats: 

(A) .zip—generated using utilities 
such as WinZip and/or UNIX zip 
command; 

(B) .Z—generated using UNIX 
compress command; or 

using UNIX gzip 

Zipped files shall be named in the 
same fashion as described in paragraph 
(d)(5) of this section, except that such 
zipped files shall use the applicable file 
extension compression name described 
in this paragraph (d)(6). 


(7) Files with headers. (i) If a service 
elects to submit files with headers, the 


following elements, in order, must 


occupy the first 14 rows of a report of 
use: 

(A) Name of service; 

(B) Name of contact person; 

(C) Street address of the service; 

(D) City, state and zip code of the 
service; 

(E) Telephone number of the contact 
person; 

(F) E-mail address of the contact 
person; 

(G) Start of the reporting period 
(YYYYMMDD); 

(H) End of the reporting period 
(YYYYMMDD); 

- (I) Report generation date 
(YYYYMMDD); 

(J) Number of rows in data file, 
beginning with 15th row; 

(K) Text indicator character; 

(L) Field delimiter character; 

(M) Blank line; and 

(N) Report headers (Featured Artist, 
Sound Recording Title, etc.). 

(ii) Each of the rows described in 
paragraphs (d)(7)(i)(A) through (F) of 
this section must not exceed 255 
alphanumeric characters. Each of the 
rows described in paragraphs (d)(7)(i)(G) 
through (I) of this section should not 
exceed eight alphanumeric characters. 

(iii) Data text fields, as required by 
paragraph (c) of this section, begin on 
row 15 of a report of use with headers. 
A carriage return must be at the end of 
each row thereafter. Abbreviations 
within data fields are not permitted. 

(iv) The text indicator character must 
be unique and must never be found in 
the report’s data content. 

(v) The field delimiter character must 
be unique and must never be found in 
the report’s data content. Delimiters 
must be used even when certain 
elements are not being reported; in such 
case, the service must denote the blank 
data field with a delimiter in the order 
in which it would have appeared. 

(8) Files without headers. If a service 
elects to submit files without headers, 
the following format requirements must 
be met: 

(i) ASCII delimited format, using pipe 
() characters as delimiters, with no 
headers or footers; 

(ii) Carats (A) should surround strings; 

(iii) No carats (A) should surround 
dates and numbers; 

(iv) A carriage return must be at the 
end of each line; 

(v) All data for one record must be on 
a single line; and 

(vi) Abbreviations within data fields 
are not permitted. 


§370.4 Reports of use of sound 
recordings under statutory license prior to 
April 1, 2004. 

(a) General. This section prescribes 
the rules which govern reports of use of 
sound recordings by nonsubscription 
transmission services, preexisting 
satellite digital audio radio services, 
new subscription services, and business 


_ establishment services under section 


112(e) or section 114(d)(2) of title 17 of 
the United States Code, or both, for the 
period from October 28, 1998, through 
March 31, 2004. 

(b) Reports of use. Reports of use filed 
by preexisting subscription services for 
transmissions made under 17 U.S.C. 
114(f) pursuant to § 370.2 for use of 
sound recordings under section 112(e) 
or section 114(d)(2) of title 17 of the 
United States Code, or both, for the 
period October 28, 1998, through March 
31, 2004, shall serve as the reports of 
use for nonsubscription transmission 
services, preexisting satellite digital 
audio radio services, new subscription 


’ services, and business establishment 


services for their use of sound 
recordings under section 112(e) or 
section 114(d)(2) of title 17 of the 
United States Code, or both, for the 
period from October 28, 1998, through 


March 31, 2004. 


(c) Royalty Logic Inc. If, in accordance 
with § 261.4(c) of this title, any 
Copyright Owners or Performers have 
provided timely notice to 
SoundExchange of an election to receive 
royalties from Royalty Logic, Inc. (RLI) 
as a Designated Agent for the period 
October 28, 1998, through December 31, 
2002, or any portion thereof, 
SoundExchange shall provide to RLI 
copies of the Reports of Use described 
in paragraph (b) of this section for that 
period or the applicable portion thereof. 


§370.5 Designated collection and 
distribution organizations for reports of use 
of sound recordings under statutory 
license. 

(a) General. This section prescribes 
rules under which reports of use shall 
be collected and distributed under 
section 114(f) of title 17 of the United 
States Code, and under which reports of 
such use shall be kept and made 
available. 

(b) Definitions. (1) A Collective is a 
collection and distribution organization 
that is designated under the statutory 
license by decision of a Copyright 
Arbitration Royalty Panel under section 
114(f)(1)(B) or section 114(f)(1)(C)(ii), or 
by an order of the Librarian of Congress 
pursuant to 17 U.S.C. 802(f), prior to the 
effective date of the Copyright Royalty- 
and Distribution Reform Act of 2004, or 
by determination of the Copyright 
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Royalty Judges under section 
114(f)(1)(B) or section 114(f)(1)(C)(ii). 

(2) A Service is an entity engaged in 
the digital transmission of sound 
recordings pursuant to section 114(f) of 
title 17 of the United States Code. 

(c) Notice of Designation as Collective 
under Statutory License. A Collective 
shall file with the Licensing Division of 
the Copyright Office and post and make 
available online a “Notice of 
Designation as Collective under 
Statutory License,” which shall be 
identified as such by prominent caption 
or heading, and shall contain the 
following information: 

(1) The Collective name, address, 
telephone number and facsimile 
number; 

(2) A statement that the Collective has 
been designated for collection and 
distribution of performance royalties - 
under statutory license for digital 
transmission of sound recordings; and 

(3) Information on how to gain access 
to the online Web site or home page of 
the Collective, where information may 
be posted under this part concerning the 
use of sound recordings under statutory 
license. The address of the Licensing 
Division is: Library of Congress, 
Copyright Office, Licensing Division, 
101 Independence Avenue, SE., 
Washington, DC 20557-6400. 

(d) Annual Report. The Collective will 
post and make available online, for the 
duration of one year, an Annual Report 
on how the Collective operates, how 
royalties are collected and distributed, 
and what the Collective spent that fiscal 
year on administrative expenses. 

_ (e) Inspection of Reports of Use by 
copyright owners. The Collective shall 
make copies of the Reports of Use for 
the preceding three years available for 
inspection by any sound recording 
copyright owner, without charge, during 
normal office hours upon reasonable 
notice. The Collective shall predicate 
inspection of Reports of Use upon 
information relating to identity, location 
and status as a sound recording 
copyright owner, and the copyright . 
owner’s written agreement not to utilize 
the information for purposes other than 
royalty collection and distribution, and 
determining compliance with statutory 
license requirements, without express 
consent of the Service providing the 
Report of Use. The Collective shall 
render its best efforts to locate copyright 
owners in order to make available 
reports of use, and such efforts shall 
include searches in Copyright Office 
public records and published directories 
of sound recording copyright owners. 

(f) Confidentiality. Copyright owners, 
their agents, and Collectives shall not 
disseminate information in the Reports 


of Use to any persons not entitled to it, - 
nor utilize the information for purposes 
other than royalty collection and 
distribution, and determining 
compliance with statutéry license 


' requirements, without express consent 


of the Service providing the Report of 
Use. 

(g) Termination and dissolution. If a 
Collective terminates its collection and 
distribution operations prior to the close 
of its term of designation, the Collective 
shall notify the Copyright Office, and all 
Services transmitting sound recordings — 
under statutory license, by certified or 
registered mail. The dissolving 
Collective shall provide each such 
Service with information identifying the 
copyright owners it has served. 

Dated: October 3, 2006. 

James Scott Sledge, 

Chief Copyright Royalty Judge. 

[FR Doc. E6—16614 Filed 10—5—06; 8:45 am] 
BILLING CODE 1410-72-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 622 


[Docket No. 001005281-0369-02; I.D. 
091306A] 


Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Coastal 
Migratory Pelagic Resources of the 
Gulf of Mexico and South Atlantic; 
Closure 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Temporary rule; closure. 


SUMMARY: NMFS closes the commercial 
fishery for king mackerel in the 
exclusive economic zone (EEZ) in the 
western zone of the Gulf of Mexico. This 
closure is necessary to protect the Gulf 
king mackerel resource. 

DATES: The closure is effective 12 noon, 
local time, October 6, 2006, through 
June 30, 2007. 


FOR FURTHER INFORMATION CONTACT: 
Steve Branstetter, 727-824-5305, fax: 
727-824-5308, e-mail: 
Steve.Branstetter@noaa.gov. 


SUPPLEMENTARY INFORMATION: The 
fishery for coastal migratory pelagic fish 
(king mackerel, Spanish mackerel, cero, 
cobia, little tunny, and, in the Gulf of 
Mexico only, dolphin and bluefish) is 
managed under the Fishery 
Management Plan for the Coastal 


Migratory Pelagic Resources of the Gulf 
of Mexico and South Atlantic (FMP). 
The FMP was prepared by the Gulf of 
Mexico and South Atlantic Fishery 
Management Councils (Councils) and is 
implemented under the authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) by regulations 
at 50 CFR part 622. 

Based on the Councils’ recommended 
total allowable catch and the allocation 
ratios in the FMP, NMFS implemented 
a commercial quota for the Gulf of 
Mexico migratory group of king 
mackerel in the western zone of 1.01 _ 
million lb (0.46 million kg) (66 FR 
17368, March 30, 2001). : 

Under 50 CFR 622.43(a), NMFS is 
required to close any segment of the 
king mackerel commercial fishery when 
its quota has been reached, or is 
projected to be reached, by filing a 
notification at the Office of the Federal 
Register. NMFS has determined the 
commercial quota of 1.01 million Ib 
(0.46 million kg) for Gulf group king 
mackerel in the western zone will be 
reached by October 6, 2006. 
Accordingly, the commercial fishery for 
Gulf group king mackerel in the western 
zone is closed effective 12:00 noon, 
local time, October 6, 2006, through 
June 30, 2007, the end of the fishing 
year. The boundary between the eastern 
and western zones is 87°31’06” W. long., 
which is a line directly south from the 
Alabama/Florida boundary. 

Except for a person aboard a charter 
vessel or headboat, during the closure, 
no person aboard a vessel for which a 
commercial permit for king mackerel 
has been issued may fish for or retain 
Gulf group king mackerel in the EEZ in 
the closed zones or subzones. A person 
aboard a vessel that has a valid charter 
vessel/headboat permit for coastal 
migratory pelagic fish may continue to 
retain king mackerel in or from the 
closed zones or subzones under the bag 
and possession limits set forth in 50 
CFR 622.39(c)(1)(ii) and (c)(2), provided 
the vessel is operating as a charter 
vessel or headboat. A charter vessel or 
headboat that also has a commercial 
king mackerel permit is considered to be 
operating as a charter vessel or headboat 
when it carries a passenger who pays a 
fee or when there are more than three 
persons aboard, including operator and 
crew. 

During the closure, king mackerel 
from the closed zones or subzones taken 
in the EEZ, including those harvested 
under the bag and possession limits, 
may not be purchased or sold. This 
prohibition does not apply to trade in 


- king mackerel from the closed zones or 


subzones that were harvested, landed 


— 
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ashore, and sold prior to the closure and 
were held in cold storage by a dealer or 
processor. 

Classification 

This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B), as such prior notice 
and opportunity for public comment is 
unnecessary and contrary to the public 
interest. Such procedures would be 
unnecessary because the rule itself 
already has been subject to notice and 
comment, and all that remains is to 
notify the public of the closure. 
Allowing prior notice and opportunity 
for public comment is contrary to the 
public interest because of the need to 
immediately implement this action in 
order to protect the fishery since the 
capacity of the fishing fleet allows for 
rapid harvest of the quota. Prior notice 
and opportunity for public comment 
will require time and would potentially 
result in a harvest well in excess of the 
quota. 

For the aforementioned reasons, the 
AA also finds good cause to waive the 
30 day delay in the effectiveness of this 
action under 5 U.S.C. 553(d)(3). 

_ This action is taken under 50 CFR 
622.43(a) and is exempt from review 
under Executive Order 12866. 


Authority: 16 U.S.C..1801 et seq. 
Dated: October 2, 2006. 
James P. Burgess, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. 06-8535 Filed 10-306; 12:40 pm] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 648 


[Docket No. 060209031-6092-02; 1.D. 
020606C] 


RIN 0648—AU09 


Fisheries of the Northeastern United 
States; Northeast (NE) Multispecies 
Fishery; Emergency Secretarial Action; 
Extension 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
- Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Temporary rule; emergency 
action extended. 


SUMMARY: NMFS continues management 
measures implemented by an April 13, 
2006, emergency interim final rule that 
were set to expire on October 10, 2006. 
Specifically, this temporary rule 
continues differential days-at-sea (DAS) 
counting for all groundfish vessels not 
fishing exclusively within the U.S./ 
Canada Management Area on Georges 
Bank (GB), reduced trip limits for 
certain species, and recreational 
possession restrictions, among other 
provisions. In addition, this action 
continues two programs that would 
otherwise have expired on April 30, 
2006: The DAS Leasing Program and a 
modified Regular B DAS Program on 
GB. This action is necessary to continue 
measures that immediately reduce 
fishing mortality rates (F) on overfished 
groundfish stocks while maintaining 
specific programs designed to help 
mitigate the economic and social 
impacts of effort reductions under the 
NE Multispecies Fishery Management 
Plan (FMP). This action is intended to 
maintain the rebuilding programs 
established for the FMP until more 
permanent management measures can 
be implemented through Framework 
Adjustment (FW) 42 to the FMP. 


DATES: The amendment to 
648.14(bb)(23) in this rule is effective 
October 6, 2006. The expiration date of 
the emergency rule published April 13, 
2006 (71 FR 19348); is extended to April 
4, 2007, or until superseded by another 
final rule, whichever occurs first. 


ADDRESSES: Copies of the Small Entity 
Compliance Guide, the Regulatory 
Impact Review (RIR), Final Regulatory 
Flexibility Analysis (FRFA), and the 
Environmental Assessment (EA) 
prepared for the April 13, 2006, 
emergency interim final rule are 
available from Patricia A. Kurkul, 
Regional Administrator, National 
Marine Fisheries Service, One 
Blackburn Drive, Gloucester, MA 01930. 
These documents are also accessible via 
the Internet at http:// 
www.nero.nmfs.gov. 


Comments regarding the burden-hour 
estimates or other aspects of the 
collection-of-information requirements 
contained in this temporary rule should 
be submitted to the Regional 
Administrator at the address above and — 
to David Rostker, Office of Management 
and Budget (OMB), by e-mail at 
David__Rotsker@omb.eop.gov, or fax to 
(202) 395-7285. 


FOR FURTHER INFORMATION CONTACT: 
Douglas W. Christel, Fishery Policy 


Analyst, (978) 281-9141, fax (978) 281- 
9135. 


SUPPLEMENTARY INFORMATION: 


Background 

Amendment 13 to the FMP 
established a process whereby the NE 
multispecies complex is routinely 
evaluated to determine the status of 
groundfish stocks in relation to 
rebuilding objectives of the FMP. 
Changes to management measures 
necessary to achieve rebuilding 
objectives are made through biennial 
adjustments to the FMP. The latest stock 
assessment, the Groundfish Assessment 
Review Meeting (GARM II) in August 
2005, updated estimates of F and stock 
biomass for calendar year 2004. Based 
on GARM II and the resulting estimates 
of 2005 calendar year F’s, additional 
management measures are necessary to 
reduce F on six groundfish stocks for 
the 2006 fishing year. 

The New England Fishery 
Management Council (Council) 
developed management measures in FW 
42 that are designed to achieve the 
necessary F reductions in the 
groundfish fishery for the next several 
fishing years, including the current 2006 
fishing year (May 1, 2006, through April 
30, 2007). However, because FW 42 
could not be implemented by the start 
of the 2006 fishing year (FY) on May 1, 
2006, and because several stocks 
required F reductions for the start of the 
2006 fishing year to maintain the 
Amendment 13 rebuilding program, 
NMFS determined that the existing 
situation constituted an emergency, as 
unforeseen events could cause serious 
conservation and management problems 
unless addressed through immediate 
regulatory action. Accordingly, NMFS 
developed emergency management 
measures pursuant to the authority 
provided to the Secretary of Commerce 
in section 305(c) of the Magnuson- 
Stevens Fishery Conservation and 
Management Act (Magnuson-Stevens 
Act). A proposed rule justifying 
emergency action according to agency 
guidelines (62 FR 44421; August 21, 
1997) and soliciting public comment on 
proposed emergency management 
measures published on March 3, 2006 
(71 FR 11060). Based on additional 
analysis and public comment, the 
proposed measures were revised. 


- Subsequently, an emergency interim 


final rule implementing revised 
emergency management measures 
published on April 13, 2006 (71 FR 
19348), accepting further comments on 
the revised measures through May 15, 


- 2006. Additional background for that 


action, an explanation of the 
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management measures implemented by 
that action, and responses to public 
comments received during the public 
comment period are contained in the 
preamble of the April 13, 2006, 
emergency interim final rule and are not 
repeated here. Comments received on 
the emergency interim final rule are 
addressed in this preamble, however. 
In summary, measures implemented 
by the April 13, 2006, emergency 
interim final rule include differential 
DAS counting (i.e., counting each 
Category A DAS used at a rate of 1.4:1), 
restrictive trip limits for several species 
to reduce F on specific groundfish 
stocks (Gulf of Maine (GOM) cod, Cape 
Cod (CC)/GOM yellowtail flounder, GB 
- winter flounder, and white hake), and 
the continuation of the DAS Leasing 
Program and a modified Regular B DAS 
Program to help mitigate the economic 
and social impacts of the emergency 
measures. These measures became 
effective on May 1, 2006, and remain in 
effect for a period of 180 calendar days, 
expiring on October 10, 2006, unless 
extended or superseded by the 
implementation of FW 42. A proposed 
rule to implement measures included in 
FW 42 published on July 26, 2006 (71 
FR 42522), with public comments 
accepted through August 25, 2006. 
Pursuant to section 305(c)(3)(B) of the 
Magnuson-Stevens Act, management 
measures implemented by the April 13, 
2006, emergency interim final rule may 
be extended for an additional period of 
180 days, provided the public has had 
the opportunity to comment on the 
emergency regulations. As noted above, 
the public has had two opportunities to 
comment on the emergency 
management measures. Because FW 42 
has yet to be implemented, NMFS has 
determined that it is necessary to 
continue the measures implemented by 
the April 13, 2006, emergency interim 
final rule for an additional 180 days, or 
until FW 42 is implemented, to prevent 
overfishing and to maintain the 
Amendment 13 rebuilding programs. 
The impacts of continuing the 
management measures implemented by 
the April 13, 2006, interim final rule for 
the duration of FY 2006 (i.e., through 
April 30, 2007) have already been 
considered in the EA prepared for th 
emergency action. 


Comments and Responses to the April 
13, 2006, Emergency Interim Final Rule 


Eighteen comments were received in 
response to the April 13, 2006, 
emergency interim final rule from 13 
individuals, 2 fishing industry groups, 1 
conservation group, and 1 state resource 
management agency (Maine Department 
of Marine Resources (DMR)). Only 


comments that were applicable to the 
proposed measures, including the 
analyses used to support these 
measures, are addressed in this 
preamble. 


Differential DAS Counting 


Comment 1: Three commenters, 
including the DMR, stated that 
differential DAS counting throughout 
the entire GOM Regulated Mesh Area 
(RMA) will not work, since it will force 
vessels to fish shorter trips and increase 
targeting of the more valuable inshore 

_GOM cod stock, thereby increasing F on 
this stock. These commenters noted that 
FW 42 shows that vessels fishing shorter 
trips tend to land mostly cod and that 
vessels fishing on longer trips tend to 
land less cod and more of a mix of other 
species. The DMR specifically stated its 
support for the measures included in 
FW 42 and suggested that the higher 
differential DAS counting rate in a 
smaller inshore area proposed in that 
rule would reduce incentives to target 
GOM cod. 

Response: As indicated in the 
response to Comment 4 in the April 13, 
2006, emergency interim final rule, the 
management measures implemented by 
that rule utilize differential DAS 
counting at a rate of 1.4:1 throughout 
the GOM, in conjunction with a reduced 
trip limit for GOM cod (i.e., 600 lb (272 
kg) per DAS, up to 4,000 Ib (1,814 kg) 
per trip), to minimize incentives to 
target GOM cod without subsequently 

increasing F or discards for this stock. 
Effort reductions such as differential 
DAS counting, in conjunction with trip 
limits, should decrease incentives to 
target GOM cod, as decreasing the 
available Category A DAS and reducing 
the GOM cod trip limit would make 
trips less profitable. The Closed Area 
Model (CAM) used to analyze the 
emergency measures incorporates profit 
maximization behavior into its 
assessment of F impacts. This model 
assumes that every vessel will attempt 
to fish in a manner that maximizes the 
profit of fishing operations, thereby 
modeling potential changes in fishing 
behavior to adapt to changing 
regulations. Although competing 
incentives may exist due to the 
emergency measures, the results of the 
CAM analysis indicate that the 
emergency measures are successful at 

achieving the necessary F reductions for 

GOM cod. Combined with the measures 

proposed in FW 42, the results of the 

CAM indicate that this emergency 

action will continue to rebuild GOM 
cod, despite potential changes in vessel 
behavior. These measures are intended 
as temporary stop-gap measures 

necessary only to immediately reduce F 


until long-term measures can be 
implemented through FW 42. Therefore, 
continuation of the emergency measures 
is an appropriate strategy to offer 
adequate short-term protection for this 
stock until a more targeted approach 
reducing F on the inshore components 
of this stock can be implemented 
through FW 42. 

Comment 2: One commenter 
contended that this measure is unsafe in 
that it will force small vessels to fish 
further offshore in the U.S./Canada 
Management Area, where differential 
DAS do not apply. 

Response: NMFS acknowledges that 


. the lack of differential DAS counting 


within the U.S./Canada Management 
Area provides incentives for more 
vessels, including smaller vessels, to 
fish within this area. However, the 
emergency measures provide some 
means of mitigating these safety 
concerns by allowing vessels to fish 
inside and outside of the U.S./Canada 
Management Area on the same trip. This 
provision, referred to as “Eastern U.S./ 
Canada Area Flexibility” in the 
emergency interim final rule, allows a 
vessel that begins a trip in the Eastern 
U.S./Canada Area to choose to fish 
outside of this area on the same trip. 
When this measure was originally 
proposed during the development of FW 
42, the primary motivation was to allow 
a vessel to seek the safety of waters 
closer to shore, should weather 
conditions deteriorate. Therefore, while 
the safe operation of a fishing vessel is 
ultimately the responsibility of the 
master of the vessel, the emergency 
measures attempt to minimize the 
impact on vessel safety, to the extent 
practicable, without undermining the 
conservation objectives of this action. 
Comment 3: One commenter noted 
that replacement of differential DAS 
counting in the U.S./Canada 
Management Area with trip limits in the 
final emergency measures was an 
improvement over the proposed 
emergency measures, but remained 
strongly opposed to applying 
differential DAS counting in offshore ' 
areas of the GOM because it will 
increase F on GOM cod and will not 
achieve optimum yield (OY) in the 
fishery because of the excessive catch 
reductions of other, healthier stocks. 
One commenter stated that, because the 
differential DAS areas and the stock 
specific trip limits geographically 
overlap, the management measures in 
the emergency interim final rule far 
exceed what is necessary to reduce F on 
stocks of concern. Two commenters 
pointed out that the differential DAS 
counting measure proposed in FW 42 is 
specific to the stocks in need of an F 
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reduction and that the broad application 
of differential DAS implemented under 
the emergency action appear to 
intentionally impact as many vessels as 
possible rather than minimize economic 
impacts. These commenters assert that 
this is contrary to the decision made in 
the case of Coastal Conservation . 
Association (CCA) v. Gutierrez 2005 
U.S. Dist LEXIS 40754 (M.D. Fla., 
October 18, 2005), and possibly in 
violation of National Standard 1 and 
National Standard 8. The commenter 
stated that NMFS did not adequately 
address this primary argument in its 
response to public comment on the 
proposed rule for this action. 

Response: Contrary to assertions by 
the commenters, the emergency 
measures were never intended to impact 
as many vessels as possible. The broad 
approach taken by the emergency action 
is consistent with previous efforts by 
both the Council and NMFS to reduce 
effort on overfished stocks through 
blanket DAS reductions (i.e., differential 
DAS counting is equivalent to a 
reduction in available DAS). Such 
measures treat all vessels equally, as all 
vessels that caught groundfish, 
particularly GOM cod or CC/GOM and 
Southern New England (SNE)/Mid- 
Atlantic (MA) yellowtail flounder, have 
contributed to the excessive F’s _ 
observed-in the recent stock assessment. 
As further detailed in the response to 
Comment 4 below, this approach was 
intended to protect overfished stocks 
across their entire geographic range, 
consistent with the National Standard 1 
guidelines, and is justified in order to 
achieve the necessary F reductions. 

As noted in the response to Comment 
1 above, analysis of the emergency 
measures indicates that both differential 
DAS counting and trip limits are 
necessary to achieve the required F 
reductions for specific stocks in FY 
2006. In addition, because the 
emergency measures achieve the 
necessary F reductions for five out of 
the six stocks requiring F reductions in 
FY 2006, the emergency measures 
prevent overfishing for nearly all stocks 
managed by the FMP. However, ina 
mixed-stock fishery, it is impossible to 
reduce F and, therefore, yield from one 
stock without also affecting the yield 
from another stock. Consequently, 
necessary mortality reductions on one 
stock will also result in unintended 
mortality reductions on other stocks. As 
a result, regardless of the measures 
implemented, measures designed to 
reduce F for overfished stocks such as 
GOM cod and CC/GOM and SNE/MA 
yellowtail flounder will likely lead to 
decreases in yield for other healthy 
stocks beyond what is necessary to 


maintain the Amendment 13 rebuilding 
programs. This is particularly the case 
with the continued reliance upon DAS 
as the primary effort control in the 
groundfish fishery, as DAS do not 
facilitate the selective reduction in effort 
on particular stocks. 

While reductions in yield from 
healthier stocks are unintended, the 
emergency measures include provisions 
that are intended to facilitate the harvest 
of these stocks. The continuation of the 
DAS Leasing Program, along with the 
Eastern U.S./Canada Haddock Special 
Access Program (SAP) and a modified 
Regular B DAS Program through this 
temporary rule allow vessels greater 
opportunity to obtain additional DAS 
and the opportunity to utilize Category 
B DAS to fish for and target healthy 
groundfish stocks, respectively. In 
particular, the required use of the 
haddock separator trawl by trawl vessels 
fishing under the Regular B DAS 
Program, along with its associated 
performance standards, are intended to 
allow vessels to selectively target 
healthy groundfish stocks like haddock 
and pollock without catching 
substantial amounts of groundfish 
stocks of concern such as cod and 
flatfish species. Further, as outlined in 
the response to Comments 1 and 6 in 
the emergency interim final rule, the 
emergency measures were modified to 
adopt a more targeted approach that 
relied upon reduced trip limits for 
specific stocks on GB rather than 
differential DAS counting to achieve the 
necessary F reductions for this action. 
This was intended to reduce the impact 
of the emergency measures on other 
healthier stocks on GB and allow the 
fishery to better achieve OY. Thus, the 
emergency measures are consistent with 
National Standard 1 because they 

revent overfishing while achieving OY 
om the fishery. 

In contrast to the broad approach 
taken by the emergency interim final 
rule, FW 42 proposes a more targeted 
approach to reducing F for overfished 
stocks, by only counting DAS at a 
differential rate of 2:1 within discrete 
areas responsible for a majority of the 
landings for these stocks. In doing so, 
FW 42 would selectively reduce F on 
overfished stocks, while allowing 
vessels to target healthier stocks, - 
without being charged differential DAS. 
NMFS believes that the use of a vessel 
monitoring system (VMS) is necessary 
to effectively administer and enforce the 
discrete differential DAS counting areas 
proposed under FW 42. However, 
NMFS could not implement the 
differential DAS counting areas 
proposed under FW 42, or a mandatory 
VMS requirement necessary to 


implement these measures, under the 
emergency action because there was 


insufficient time to develop the analysis 


of the information collection 
requirements associated with these 
provisions, as required by the 
Paperwork Reduction Act (PRA). The 
PRA requires that, before a Federal 
agency can implement regulations that 
require the public to submit information 
to the Federal Government, these 
information collection requirements 
must be approved by the Office of 
Management and Budget (OMB). OMB 
review of such information collections 
can take upwards of several months and 
are typically associated with proposed 
rulemaking. As a result, it was not 
possible to obtain approval for a 
mandatory VMS requirement necessary 
to implement the targeted approach 
towards differential DAS counting 
proposed by FW 42 during the time 
available to implement the emergency 
measures by the start of FY 2006 on May 
1, 2006. In addition, because NMFS did 
not anticipate that further delays in the 
review and implementation of FW 42. 
would necessitate the extension of the 
emergency measures, the legal and 
administrative issues preventing the 
implementation of a mandatory VMS 
requirement still exist, as the OMB 
review of the information collections 
associated with a mandatory VMS 
requirement proposed by FW 42 is still 
pending. Therefore, NMFS cannot 
implement the area-specific differential 
DAS counting areas proposed under FW 
42 through this temporary rule. 

With respect to the CCA v. Gutierrez 
lawsuit, according to the commenters, 
the court found that because interim 
measures in the grouper fishery were 
not necessary to reduce overfishing for 
non-target species, the closure 
implemented in that fishery was 
“overbroad” in its scope. For similar 
reasons, the commenters believe that the 
emergency action differential DAS 
counting measure is ‘‘overbroad’”’ 
because it reduces yield of stocks that 
are not subject to overfishing or are not 
overfished. According to the results of 
the latest stock assessment, only 5 of the 
19 stocks managed by the FMP (pollock, 
redfish, witch flounder, GOM winter 
flounder, and northern windowpane 
flounder) are not subject to overfishing 
or are not overfished, while most stocks 
are either overfished and/or subject to 
overfishing. Although 12 stocks are 
currently subject to overfishing, only 6 
require interim measures to prevent 
overfishing and maintain the 
Amendment 13 rebuilding programs 
(GB yellowtail flounder is managed by 
a hard TAC and does not require 
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additional measures to reduce F). As a 
result, interim measures are necessary to 
prevent overfishing for these stocks, and 
the measures included in the emergency 
action and extended by this temporary 
rule achieve this objective. As discussed 
above, because the fishery has 
historically relied upon DAS as the 
primary effort control, reductions in 
yields from other stocks are unavoidable 
when reducing F for overfished stocks. 
However, the need to reduce F for the 
six stocks requiring F reductions for FY 
2006 should accelerate efforts to rebuild 
the other six overfished stocks that do 
not need immediate reductions in F, 
thereby providing greater assurance that 
these stocks will be rebuilt within the 
required rebuilding period. Further, 
analysis indicates that the other primary 
management measure used to regulate 
the fishery (i.e., trip limits) is unable, by 
itself, to achieve the necessary F 
reductions for several of the overfished 
stocks targeted by this action. As a 
result, the differential DAS counting 
measure implemented by the emergency 
interim final rule is necessary and in 
keeping with earlier efforts to prevent 
overfishing for several overfished stocks 
requiring immediate F reductions to 
maintain the Amendment 13 rebuilding 
programs and to facilitate the rebuilding 
of other overfished stocks. 

National Standard 8 requires that 
management measures, consistent with 
the conservation requirements of the 
Magnuson-Stevens Act, take into 
account the importance of fishery 
resources to fishing communities, 
provide for their sustained 
participation, and minimize the adverse 
economic impacts on such communities 
to the extent practicable. The emergency 
measures continue the DAS Leasing 
Program, the Eastern U.S./Canada 
Haddock SAP, and a modified Regular 
B DAS Program. These measures are 
intended to minimize the adverse 
economic impacts on fishing 
communities, to the extent practicable, 
by offering opportunities to obtain ~ 
additional DAS, access closed areas, and 
use Regular B DAS. While differential 
DAS counting may adversely impact 
fishing vessels and communities, this 
measure is necessary to achieve the 
conservation objectives of this action. 
Failure to implement substantial effort 
reductions in this fishery would violate 
the conservation requirements of the 
Magnuson-Stevens Act, as overfishing 
would be allowed to continue. Thus, 
continuation of the differential DAS 
counting measure implemented by the 
emergency interim final rule mitigates 
adverse economic impacts to 
communities, to the extent ‘practicable, 


without compromising the conservation 
requirements of the Magnuson-Stevens 
Act, and is consistent with National 
Standard 8. 

Comment 4: A commenter remarked 
that, in response to public comment on 
the proposed rule for the emergency 
action, NMFS failed to recognize the 
commenter’s initial request to exempt 
the entire GB RMA from differential 
DAS counting and chose to address only 
why a broad differential DAS counting 
was applicable in the GOM and MA 
RMAs. 

Response: The response to the 
commenter’s initial request was 
contained in the response to Comment 
7 in the emergency interim final rule. In 
that response, NMFS explained that it is 
not appropriate to eliminate differential 
DAS counting from the entire GB RMA. 
Portions of the GB RMA that lie outside 
of the U.S./Canada Management Area 
include portions of the CC/GOM and 
SNE/MA yellowtail flounder stock 
areas. Because these stocks are severely 
overfished and require substantial F 
reductions for FY 2006, NMFS believes 
it is necessary to ensure that effort, and 
therefore F on these stocks, does not 
increase as part of the emergency action. 
Allowing the entire GB RMA to be 
exempt from differential DAS counting 
would likely result in effort shifting into 
these areas because they are close to 
shore and would not charge DAS at the 
differential rate of 1.4:1, thereby 
increasing effort and F on portions of 
the CC/GOM and SNE/MA yellowtail 
flounder stocks, in addition to other 
stocks found on GB. However, the 
emergency action limits the potential for 
effort shifts to increase F on these stocks 
by exempting vessels from differential 
DAS counting only when fishing 
exclusively within the U.S./Canada 
Management Area. The provisions of the 
U.S./Canada Management Area enable 
the Regional Administrator to more 
effectively monitor and control effort 
shifts, providing greater assurance that 
redirected effort onto GB would not 
result in excessive mortality for other 
groundfish stocks. Further, as noted in 
the response to Comment 3 of this 
temporary rule, because NMFS could 
not implement a mandatory VMS 
requirement, effective administration - 
and enforcement of differential DAS 
counting in specific areas was not 
possible via the emergency action. Thus, 
to effectively prevent overfishing and to 
ensure adequate protection of these 
stocks throughout their entire range, 
consistent with National Standards 1 
and 3, it was necessary to implement 
differential DAS counting everywhere 
except the U.S./Canada Management 
Area. 


Comment 5: A commenter noted that, 
in its reasoning for a broad application 
of differential DAS counting in the 
entire GOM RMA, NMF%’s response to 
Comments 4 and 29 in the emergency 
interim final rule were contradictory 
and failed to provide adequate 
justification. In its response to Comment 
4, when explaining why differential 
DAS accounting throughout the entire 
GOM RMA would not likely increase 
effort on inshore GOM cod, NMFS 
asserted that vessels that historically 
fish outside of the GOM Differential 
DAS Area proposed in FW 42 do not 
take many trips in this area during May 
through July, the months that this action 
would likely be in effect (in FY 2005, 
less than 5 percent of the total trips 
were taken in this area) while, in its © 
response to Comment 29, NMFS stated 
that, in its emergency action, it followed 
the same principles to reduce F when 
adopting differential DAS counting 
throughout the entire GOM RMA as the 
Council did when choosing measures to 
adopt differential DAS counting in 
portions of the GOM and SNE RMAs. 
The commenter contends that, if high 
catches of cod and yellowtail flounder 
are not of concern outside of the GOM 
Differential DAS Area proposed in FW 
42, it would be counterproductive to 
extend the accounting system outside of 
this area. 


Response: It appears that the 
commenter misinterpreted the response. 
to Comment 29 in the emergency 
interim final rule to infer that NMFS 
supported the more targeted approach to 
reducing F for GOM cod proposed in 
FW 42, yet advocated for the broad 
approach to differential DAS counting 
detailed in the response toComment4 | 
of that rule. In the response to Comment 
29, NMFS explained that the emergency 
measures follow the same principles the 
Council used in developing FW 42 
because both actions rely upon 
differential DAS counting and trip 
limits as the primary means of reducing 
fishing effort and, therefore, F on 
overfished stocks. The responses offered 
in the emergency interim final rule do 
not contradict one another. NMFS 
maintains that the rationale provided for 
implementing differential DAS counting 
everywhere outside of the U.S./Canada 
Management Area is valid, as described 
in the response to Comments 3 and 4 of 
this temporary rule. The responses to 
other comments in the emergency 
interim final rule reflect that NMFS is 
very concerned that redirected effort 
could reduce the effectiveness of 
measures intended to reduce F for 
specific stocks and undermine the 
conservation objectives of this action. 
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As a result, the emergency measures 
have attempted to minimize the impacts 
to F resulting from redirected effort as 
much as possible. This concern is 
heightened by additional comments on 
the emergency interim final rule (see 
Comments 1 and 2 in this temporary 
rule) indicating that effort would shift to 
areas where differential DAS counting is 
not applied. However, as noted in the 
responses to Comment 1 above, NMFS 
asserts that the differential DAS 
counting measure and other measures 
implemented by the emergency action 
offer adequate protection to overfished 
stocks and would achieve the necessary 
F reductions for.nearly all of the stocks 
requiring F reductions in FY 2006. 


CC/GOM Yellowtail Flounder Trip Limit 


Comment 6: One commenter 
recommended that the monthly 
schedule of high and low trip limits for 
CC/GOM yellowtail flounder 
established under the final rule 
implementing Amendment 13 (69 FR 
22906, April 27, 2006) be retained, 
allowing vessels to land 500 Ib/DAS 
(226.8 kg/DAS), up to 2,000 Jb/trip 
(907.2 kg/trip) in June, instead of the 
low trip limit of 250 lb/trip (113.4 kg/ 
trip) implemented by the April 13, 2006, 
emergency interim final rule. This 
commenter stated that the higher trip 
limit in June would avoid discards 
caused by increased effort during this 
month and would maximize the balance 
of conservation and economic objectives 
for this action. 

Response: This issue is moot, as June 
has passed and this action will expire 
prior to June 2007. However, FW 42 also 

. proposes lower trip limits of 250 lb/DAS 
(113.4 kg/DAS), up to 1,000 lb/trip 
(453.6 kg/trip) throughout the entire 
fishing year. The trip limits 
implemented by the emergency interim 
final rule are expected to be superseded 
by measures approved in FW 42. 


GB Winter Flounder Trip Limit 


Comment 7: One commenter 
supported the 5,000-lb/trip (2,268—kg/ 
trip) GB winter flounder trip limit 
implemented by the emergency interim 
final rule. One commenter suggested 
revising this trip limit to 10,000 lb/trip 
(4,536 kg/trip) to be consistent with the 
trip limit implemented for GB yellowtail 
flounder. The commenter suggested that 
the commingled nature of the two 
species and confusion caused by the 
different trip limits for these species 
will undermine compliance with this 
provision and will increase discards. In 
addition, the commenter suggested that 
the management of GB winter flounder 
should be consistent with the 
management of GB yellowtail flounder 


within the U.S./Canada Management 
Area, including allowing the Regional 
Administrator to modify the trip limits 
for GB winter flounder based on similar 
TAC triggers implemented for GB 
yellowtail flounder. 

Response: A trip limit of 10,000 Ib/ 
trip (4,536 kg/trip) for GB winter 
flounder was never contemplated or 
analyzed by either this emergency 
action or FW 42. Therefore, the impacts 
of this revised trip limit are unknown. 
However, it is likely that this revised 
trip limit would not likely achieve the 
necessary F reductions for this stock 
based on the suite of measures 
implemented by the emergency interim 
final rule, as catch, and therefore, F on 
this stock would likely increase due to 
the higher trip limit suggested by the 
commenter. Therefore, the suggested 
revised trip limit is inconsistent with 
the conservation objectives of this 
action and is not implemented through 
this temporary rule. 

Amendment 13 provided the Regional 
Administrator with the authority to 
modify management measures necessary 
to ensure that the hard TACs associated 
with stocks managed under the U.S./ 
Canada Resource Sharing 
Understanding (Understanding) (i.e., GB" 
cod, GB haddock, and GB yellowtail 
flounder) are not over- or under- 
harvested during a fishing year. Because 
GB winter flounder is not a part of the 
Understanding, NMFS does not have the 
authority to incorporate this stock into 
the management regime designed to 
implement the Understanding. 
Moreover, because neither the 
emergency proposed rule, nor the 
emergency interim final rule proposed 
that GB winter flounder should be 
managed in a manner similar to GB 
yellowtail flounder within the U.S./ 
Canada Management Area, NMFS does 
not have the authority to modify the trip 
limits and management strategy for this 
stock, as suggested, through this 
temporary rule. A subsequent action 
soliciting public comments on such a 
proposal would be necessary, which is 
beyond the scope of this temporary 
extension of emergency management 
measures. 


White Hake Trip Limit 


Comment 8: The DMR supported the 
trip limit implemented for white hake as 
the preferred method of reducing F for 
this species. 

Response: NMFS supports the white 
hake trip limit as an integral component 
in a suite of measures necessary to 
effectively reduce F for this species and 
continues this measure through this 
temporary rule. 


Recreational Restrictions 


Comment 9: Ten commenters 
requested that the 24-inch (61.0-cm) 
minimum fish size on GOM cod be 
reinstated to 22 inches (55.9 cm), stating 
that many fish between 22 and 24 
inches (55.9 cm and 61.0 cm) are 
currently being caught and must now be 
thrown back. These commenters 
contended that the impact of this 
measure to the charter/party fleet is 
equivalent to a 50 - 80 percent reduction 
in GOM cod landings, rather than the 
intended reduction. Several of these 
commenters stated that this measure, in 
combination with a seasonal closure 
area to protect GOM cod, is causing 
great economic hardship to the charter/ 
party sector, since customers are going 
elsewhere to fish. 

Response: Based on analysis 
conducted to support both the 
emergency action and FW 42, the 
recreational measures implemented by 
the emergency interim final rule are 
necessary to achieve similar F 
reductions for GOM cod (F on GOM cod 
needs to be reduced by 32 percent to 
maintain the Amendment 13 rebuilding 
program during FY 2006) from both the 
charter/party and private recreational 
fishing sector and the commercial 
fishing sector. This analysis indicates 
that such measures would reduce F on. 
GOM cod for the charter/party industry 
by 23—40 percent, depending upon 
various assumptions of release 
mortality. Assuming that 50 percent of 
the fish caught would die upon release, 
these measures would reduce F on GOM 
cod by 23.5 percent from charter/party 
vessels. Assuming that no fish die upon 
release, these measures would reduce F 
by 40.8 percent from charter/party 
vessels. The economic impacts of such 
measures were considered by the 
emergency action and detailed in the 
accompanying EA. These provisions 
were recommended by the Council’s 
Recreational Advisory Panel during the 
development of FW 42. During the 
development of these measures, the 
shortest possible seasonal prohibition 
and the smallest possible size limit that 
would achieve the necessary F 
reductions from this sector of the fishery 
were selected in lieu of reducing the 
recreational bag limit for GOM cod. 
Therefore, the recreational measures 
mitigate the economic impacts as much 
as practicable without compromising 
the conservation objectives of this 


action. 


Comment 10: Six commenters 
suggested that the fish size for GOM cod 
should be increased to 23 inches (58.4 
cm) for recreational vessels, with some 
commenting only in conjunction with 
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no seasonal closure, and two 
commenters suggesting that a 23-inch 
(58.4—cm) fish size should apply to both 
recreational and commercial vessels. 
One of these comments also suggested 
that the 24-inch (61.0—cm) fish size for 
GOM cod should apply to all sectors 
and in all areas. 

Response: According to analysis of 
the recreational measures prepared for 
both the emergency action and FW 42, 
a 23-inch (58.4—cm) minimum size 
limit for GOM cod, in combination with 
the seasonal GOM cod prohibition, 
would not achieve the necessary F 
reductions for the recreational fishing 
sector under most of the assumptions of 
discard mortality (see Section 7.2.1.1.3 
of the EA prepared for FW 42). Thus, a 
23-inch (58.4—cm) minimum size limit, 
without the seasonal prohibition, as 
recommended by some commenters, 
would also not achieve the necessary F 
from the recreational fishing sector. The 
measures implemented to achieve a 
similar F reduction for GOM cod from 
the commercial fishing sector (e.g., 
differential DAS counting and default 
DAS reductions) achieve the necessary 
F reduction for this stock despite the 
smaller size limit allowed in the 
commercial fishery. Increasing the 
commercial size limit for GOM cod 
would likely exceed the necessary F 
reductions for this stock, based upon the 
existing suite of measures, and would 
impose unnecessary adverse economic 
impacts to the commercial vessels. The 
Council could elect to pursue this 
revision through a future management 
action, however. Finally, because GB 
cod does not require additional F 
reductions for FY 2006, it is not 
necessary to revise trip limits for this 
stock at this time, as it would cause 
unnecessary adverse economic impact 
to both the recreational and commercial 
fishing sectors without sufficient 
biological justification to further protect 
this stock. 

_Comment 11: One commenter pointed 
out that the long-term effect of the 24- 
inch (61.0-—cm) minimum size measure 
is that vessels are now forced to fish on 
larger, breeding codfish and thereby 
harvest a larger percentage of the cod 
biomass due to the heavier fish. 

Response: As discussed in the 
responses to Comments 9 and 10, the 
recreational measures implemented by 
the emergency interim final rule achieve 
the necessary F reduction for GOM cod 
from the recreational fishing sector. 
Assuming that F is maintained at the 
target levels established by Amendment 
13, the GOM cod stock should rebuild, 
including increasing GOM cod biomass 
to levels consistent with the maximum 
sustainable yield, within the required 


rebuilding period, despite increasing 
landings of larger cod. 


DAS Leasing Program 


Comment 12: The DMR supported 
continuation of the DAS Leasing 
Program because it is the only way 
many vessels are able to acquire enough 
DAS to continue fishing. 

Response: NMFS supports the 
continuation of the DAS Leasing 
Program because it is an important 
means by which the economic impacts 
of recent and continuing effort 
reductions in the fishery can be 
mitigated and has, therefore, continued 
this program under this temporary rule. 


Regular B DAS Program 


Comment 13: The DMR expressed 
concern that the emergency interim 
final rule prevents many smaller vessels 
from Maine from participating in the 
Regular B DAS Program because the 
program is limited to GB, even though 
it acknowledged and understood the 
reasons behind restricting this program 
to GB. The DMR supported the 
reduction in Category B (regular) DAS 
allocated to the first quarter of this 
program, along with the haddock 
separator trawl requirement and its 
associated gear performance incentives. 

Response: The reasons for limiting 
participation in the Regular B DAS 
Program to the U.S./Canada 
Management Area on GB are detailed in 
the response to Comment 18 in the 
emergency interim final rule. NMFS 
continues to believe that concerns over 
the ability to effectively monitor and 
administer the Regular B DAS Program 
within the GOM and SNE RMAs, given 
the very small Incidental Catch TACs 
for specific stocks, warrant continued 
restriction of this program to the U.S./ 
Canada Management Area at this time. 
While the Incidental Catch TACs for all 
groundfish stocks of concern in Quarters 
2-4 of FY 2006 (i.e., August - April) are 
double what they were during the first 
quarter of FY 2006 (May - July), they are 
still very small (e.g., the Incidental 
Catch TAC for SNE/MA yellowtail 
flounder during Quarters 2—4 of the 
2006 FY is 882 lb (400 kg)) and would 
be difficult to effectively monitor within 
the GOM and SNE/MA RMAs. As ° 
proposed, FW 42 would allow vessels to 
fish under the Regular B DAS Program 
in all RMAs. Therefore, smaller vessels 
may be able to fish under this program 
in all areas during FY 2006, provided 
FW 42 is approved as proposed. 

NMFS believes that the reduced 
number of Category B (regular) DAS 
allocated to the first quarter of the FY 
in this program is necessary to ensure 
that additional fishing effort from this 


program does not compromise spawning 
aggregations of particularly vulnerable 
overfished stocks such as CC/GOM and 
SNE/MA yellowtail flounder. The 
haddock separator trawl requirement 
and its associated performance 
incentives provide added protection to 
groundfish stocks of concern by 
allowing trawl vessels to more 
selectively target healthier stocks under 
the Regular B DAS Program. 


General Comments 


Comment 14: One commenter 
contended that FW 42 violates several 
provisions of the Magnuson-Stevens Act 
and, therefore, is not approvable. Based 
on this contention, the commenter 
urged the Secretary to work with the 
Council and industry to promulgate 
alternative emergency measures for the 
remainder of the fishing year that more 
effectively meet the necessary F 
reductions while reducing adverse 
economic impact on the fishing 
industry. 

Response: The measures proposed 
under FW 42 are currently under review 
by NMFS to determine whether they are 
consistent with the Magnuson-Stevens 
Act and other applicable law. Final 
determinations will be made prior to the 
publication of the final rule for that 
action. In the meantime, NMFS is 
required by the Magnuson-Stevens Act 
to prevent overfishing and ensure that 
stocks continue to rebuild, consistent 
with the other provisions of the Act. 
Therefore, interim management 
measures such as those implemented by 
the emergency interim final rule are 
necessary to reduce F immediately for 
six overfished stocks to maintain the 
Amendment 13 rebuilding programs. 

The commenter psi that NFMS 
work with the Council and industry to 
develop and implement more effective 
management measures than those 
proposed in FW 42, yet did not 
recommend particular measures that 
would be more effective than those in 
FW 42. The development of FW 42 
incorporated input from conservation 
groups, fishing industry representatives, 
shoreside processors, and NMFS 
through public meetings and the 
solicitation of public comment in the 
proposed rule published for FW 42 (71 
FR 42522, July 26, 2006). During the 
development of FW 42, the Council 
considered nine alternatives (including 
the industry proposal submitted to the 
Council in April) to manage the fishery 
and adopted the suite of measures 
proposed in FW 42. Therefore, NMFS 
has already worked with the Council 
and the fishing industry to develop 
measures that would achieve the 
biological objectives and minimize 
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adverse economic impact of fishing 
communities, as requested by the 
commenter. The Council adopted the 
measures proposed in FW 42 because it 
concluded that these measures represent 
the most effective means of achieving 
the necessary F reductions for FY 2006 
and maintaining the Amendment 13 
rebuilding plans. 

Comment 15: One commenter 
supported the emergency measures, but 
expressed general concern about 
whether the emergency measures and 
the proposed FW 42 measures will be 
effective at achieving the necessary F 
reductions for 2006. This commenter 
suggested that NMFS consider 
implementing additional management 
measures to ensure that the F objectives 
are achieved for 2006, especially if 
implementation of FW 42 is further 
delayed. 

Response: According to the analysis 
prepared for the emergency measures, 
because the fishery will be subject to 
two different sets of management 
measures during FY 2006, it is difficult 
to precisely determine the expected 
biological impacts from both the 
_ emergency action and measures 
proposed by FW 42. The EA prepared to 
support the emergency measures 
evaluated the combined biological 
impacts of the measures implemented 
by the emergency interim final rule and 
those proposed by FW 42. NMFS 
concluded that the emergency measures, 
in conjunction with those proposed 
under FW 42, will achieve the full F 
reductions necessary for FY 2006. This 
conclusion is based upon the 
assumption that the suite of measures 
adopted by the Council in FW 42 would 
achieve all of the required F reductions 
to maintain the Amendment 13 
rebuilding programs, the fact that 
analyses under the CAM are conducted 
on an annual basis, and the fact that the 
effort-reduction strategy implemented 
by the emergency interim final rule (i.e., 
differential DAS counting) is similar to 
that adopted by the Council under FW 
42. However, the EA cautioned that 
implementation of additional 
management measures by the Secretary 
of Commerce may be necessary to 
further reduce F and meet FMP 
requirements, especially if the 
implementation of FW 42 is delayed - 
further than anticipated. NMFS will 
continue to monitor the fishery to 
determine if additional measures to 
maintain the Amendment 13 rebuilding 
programs are warranted. 


Changes From the April 13, 2006, 
Emergency Interim Final Rule 


The April 13, 2006, emergency 
interim final rule suspended the 


prohibition at 50 CFR 648.14(bb)(22) 
and added paragraph (bb)(23) to that 
section to correct a cross reference in 
paragraph (bb)(22) to reflect the 
regulations revised by the April 13, 
2006, emergency interim final rule. The 
prohibition at § 648.14(bb)(22) was first 
implemented by a temporary emergency 
rule (June 13, 2005; 70 FR 34055) and 
extended through June 6, 2006 
(December 8, 2005; 70 FR 72934). That 
prohibition was later incorporated into 
a revised prohibition at § 648.14(bb)(21) 
by the final rule implementing FW 43 to 
the FMP (August 15, 2006; 71 FR 
46871). Therefore, because the 
prohibition at § 648.14(bb)(22) expired 
on June 6, 2006, and was later 
incorporated into the prohibition at 

§ 648.14(bb)(21) by the FW 43 final rule, 
the prohibition at § 648.14(bb)(23) 
implemented by the April 13, 2006, 
emergency interim final rule is no 
longer necessary and is removed by this 
temporary rule. 


Classification 


Pursuant to the procedures 
established to implement section 6 of 
E.O. 12866, the Office of Management 
and Budget has determined that this 
temporary rule is not significant. 

The Regional Administrator has 
determined that the emergency 
management measures extended by this 
temporary rule are necessary for the 
conservation and management of the NE 
multispecies fishery, and are consistent 
with the Magnuson-Stevens Act and 
other applicable law. Relevant analyses 
and determinations required by 
applicable law, including the Regulatory 
Flexibility Act prepared for the April. 
13, 2006, emergency interim final rule, 
were summarized in the classification 
section of that rule and are not repeated 


here. An EA and a subsequent 


addendum to this EA were prepared for 
the emergency action implemented by 
the April 13, 2006, interim final rule. 
These analyses assessed the impacts of 
implementing the emergency measures 
for the entire FY 2006. Because the 
conditions that existed at the time this 
emergency action was implemented 
have not changed, the impacts of 
continuing emergency management 
measures through this temporary rule 
have already been considered. A copy of 
the EA and the Finding of No 
Significant Impact prepared for the 
emergency action are available from the 
Regional Administrator (see 
ADDRESSES). 

The Assistant Administrator for 
Fisheries, NOAA (AA) finds good cause 
under U.S.C. 553(b)(B) to waive prior 
notice and the opportunity for public 
comment on this action. This action 


would continue emergency measures 
implemented on April 13, 2006, for up 
to 180 days beyond the current 
expiration date of October 10, 2006. The 
conditions prompting the initial 
emergency action still remain, as FW 42 
has not been implemented to date. 
Immediate reductions in F for several 
stocks are needed to achieve the 
rebuilding programs implemented by 
Amendment 13. In addition, there were 
two opportunities to comment on the 
emergency measures continued by this 
temporary rule, including the March 3, 
2006, proposed rule and the April 13, 
2006, emergency interim final rule. 
Therefore, the AA finds that it would be 
impracticable and contrary to the public 
interest to delay the implementation of 
these measures by providing additional 
opportunities for public comment. 

The AA also finds good cause under 
U.S.C. 553(d)(3) to waive the delayed 
effectiveness of this temporary rule. A 
30—day delayed effectiveness period 
would allow overfishing to continue on 
specific stocks. Continued overfishing of 
these stocks would likely require more 
restrictive management measures in the 
future to ensure that stocks continue to 
rebuild according to the Amendment 13 
rebuilding programs. Therefore, a full 
30-day delayed effectiveness would be 
impracticable and contrary to the public 
interest, because it would: (1) Prevent 
the agency from immediately reducing 
mortality on overfished groundfish 
stocks to maintain the Amendment 13 
rebuilding programs; (2) result in 
continued overfishing of severely 
depleted groundfish stocks, potentially 
leading to more restrictive management 
measures in the future; (3) allow two 
special management programs designed 
to help mitigate the economic and social 
impacts of continued effort reduction in 
the groundfish fishery to expire (i.e., the 
DAS Leasing Program and the Regular B 
DAS Program); and (4) further delay the 
implementation of measures necessary 
to minimize incentives to fish in an 


~ unsafe manner in the Eastern U.S./ 


Canada Area. 


Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirement 


This emergency rule continues 
collection-of-information requirements 
subject to the Paperwork Reduction Act 
(PRA) that have been previously 
approved by OMB under control 
numbers 0648-0202, 0648-0212, and 
0648-0475. These requirements include: 
(1) Vessel Monitoring System (VMS) 
purchase and installation (1 hr/ 
response); (2) VMS proof of installation 
(5 min/response); (3) automated VMS 
polling of vessel position (5 sec/ 
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response); (4) declaration of intent to 
participate in the Regular B DAS 
Program or fish in the U.S./Canada 
Management Area and associated SAPs 
and DAS to be used via VMS prior to 
each trip into the Regular B DAS 
Program or a particular SAP (5 min/ 
response); (5) notice requirements for 
observer deployment prior to every trip 
into the Regular B DAS Program or the 
U.S./Canada Management Area and * 
associated SAPs (2 min/response); (6) 
daily electronic reporting of kept and 
discarded catch of stocks of concern and 
GB haddock while participating in the 
Regular B DAS Program or fishing in the 
U.S./Canada Management Area and 
associated SAPs (15 min/response); (7) 
daily electronic catch and discard 
reports of GB yellowtail flounder when 
fishing on a combined trip into the 
Western U.S./Canada Area (15 min/ 
response); (8) DAS “‘flip’’ notification 


via VMS for the Regular B DAS 
Program, (5 min/response); (9) DAS 
Leasing Program application (10 min/ 
response); and (10) declaration of intent 
to fish inside and outside of the Eastern 
U.S./Canada Area on the same trip (5 
min/response). The public’s reporting 
burden for the collection-of-information 
requirements includes the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 


collection-of-information requirements. . 


Notwithstanding any other provision of 
the law, no person is required to 
respond to, and no person shall be 
subject to penalty for failure to comply 
with, a collection of information subject 
to the requirements of the PRA, unless 
that collection of information displays a 
currently valid OMB control number. 


List of Subjects in 50 CFR Part 648 


Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: October 2, 2006. 
Samuel D. Rauch, III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
w For the reasons stated in the preamble, 
50 CFR part 648 is amended as follows: 


PART 648—FISHERIES OF THE 
NORTHEASTERN UNITED STATES 


# 1. The authority citation for part 648 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 
m 2. In § 648.14, paragraph (bb)(23) is 
removed and reserved. 
{FR Doc. E6—16599 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-22-S 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Parts 56 and 70 


[Docket No. PY-06—-002] 
RIN 0581-—AC64 


Increase in Fees and Charges for Egg, 
Poultry, and Rabbit Grading 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Agricultural Marketing 
Service (AMS) proposes to increase the 
fees and charges for Federal voluntary 
egg, poultry, and rabbit grading, 
certification, and audit services, and to 
establish a separate billing rate for the 
audit services. The fees and charges 
need to be increased to cover the 
increase in salaries of Federal 

- employees, salary increases of State 
employees cooperatively utilized in 
administering the programs, and other 
increased Agency costs. The AMS is 
required to collect fees from users of 
these services to cover the costs of 
services rendered. 


DATES: Comments must be received on 
or before November 6, 2006. 


ADDRESSES: Send written comments, in 
duplicate, to David Bowden, Jr., Chief, 
USDA, AMS, PY, Standardization 
Branch, STOP 0256, Room 3932-S, 1400 
Independence Avenue, SW., 
Washington, DC 20250-0256. 
Comments, in duplicate, may also be 
faxed to (202) 720-5631. 

-Comments may be submitted 
electronically to: 

_AMSPYDockets@usda.gov or http:// 

www.regulations.gov. 

Comments received will be available 
for public inspection at the above 
location between & a.m. and 4:30 p.m., 
e.s.t., Monday through Friday, except 
legal holidays. Comments received will 
also be available on the AMS Web site 
http://www.ams.usda.gov/rulemaking or 
may be inspected at the above address. 


All comments should reference 
docket number PY—06-002 and note the 
date and page number of this issue of 
the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Charles L. Johnson, Chief, Grading 
Branch, (202) 720-3271. 
SUPPLEMENTARY INFORMATION: 


Background and Proposed Changes 
The Agricultural Marketing Act of 


’ 4946 (AMA), as amended, (7 U.S.C. 


1621, et seq.), gives AMS the authority 
to provide services so that agricultural 
products may be marketed to their best 
advantage, that global marketing and 
trade may be facilitated, and that 
consumers may be able to ascertain 
characteristics involved in the 
production and processing of products 
and obtain the quality of product they 
desire. The AMA also provides for the 
collection of fees from users of these 
services that are reasonable and cover 
the cost of providing services. Voluntary 
grading and certification of eggs, 
poultry, and rabbits and verification and 
conformance audits, fall within this 
authorization. 

A recent review determined that the 
existing fee schedule, effective 
September 25, 2005, will not generate 
sufficient revenue to cover program 
costs while maintaining an adequate 
trust fund reserve balance in FY 2007. 
Revenue in FY 2005 was $30.1 million 
while expenses were $33.8 million. 
After factoring in investment income, 
the result was a loss of $3.4 million. 
This loss reduced the trust fund reserve 
balance to $12.4 million. FY 2006 
revenue is currently projected at $33.8 
million and expenses in FY 2006 are 
projected at $34.8 million, which will 
reduce the trust fund reserve balance to 
$12.0 million. However, prior-year 
adjustments and projected investment 
income will increase the projected end- 
of-year trust fund reserve balance to 
$13.3 million. Without a fee increase, 
FY 2007 revenue is projected to be $33.8 
million. Expenses are projected to be 
$36.6 million. After factoring in’ 
investment income, this loss would 
leave a reserve of $11.1 million, which 
is below the required minimum level. 


1 The required minimum level for the trust fund 
reserve is equal to four months of the revenue 
projected from collecting inspection fees during 
that fiscal year. With FY 2007 revenue projected to 
be $33.8 million, four months of the revenue in 
FY2007 equals $11.3 million. Therefore a reserve of 


With a fee increase, FY 2007 revenue is 
projected at $35.1 million. 

Over $1 million in cost cutting 
measures will be taken by the Agency in 
FY 2006 and FY 2007 to maintain 
acceptable trust fund reserve levels. 
These cost reductions will include 
reorganization of field offices and not 
filling targeted vacancies. The fee 
increase in conjunction with cost 
reductions will result in trust fund 
reserve balances that would be © 
maintained at the required minimum 
level. 

The review also included an in-depth 
analysis of expenses specifically related 
to auditing services. The audit program, 
initiated in 1999, was developed to 
provide industry, as well as domestic 
and foreign governmental entities, with 
verification of quality management 
systems, label claims, and other 
industry-developed standards. The 
number of audits has grown from five in 
FY 1999 to 524 in FY 2005. They are 
presently conducted by 30 full-time 
auditors. Audit fees are based on the 
approved hourly nonresident fee rate 
established for egg, poultry, and rabbit 
grading and certification services 
provided by the Agency pursuant to 7 
CFR parts 56 and 70. The review 
revealed that this rate did not 
sufficiently cover the cost of providing 
audit services, primarily due to the use 
of higher-salaried employees to perform 
audits. Consequently, a separate billing 
rate for performing audits is proposed. 

The nonresident fee rate for audits 
was developed using the salary and 
fringe benefit information for 
Agricultural Commodity Graders 
stationed in the field, the employees 
typically assigned to perform fee 
grading service. Most of these 
employees are full-time at the GS—8/9 
pay grade classifications. However, due 
to the complexity of planning, 
performing, and interpreting the results 
of assessments, audits are typically 
performed by employees at the GS-1 u 
12 pay grade. 

Upon considering.all audit 
operational expenses, the Agency 
determined that the actual cost of audit 
services, excluding travel costs, to be 
$82.16 per hour. Included in the 
analysis were employee salaries and 
benefits, overhead; total revenue hours 
available, and other anticipated costs 


$11.1 million would fall short of the required 
minimum level. 
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such as federally mandated pay raises 
through FY 2007, rent, communications, 
utilities, contractual services, supplies, 
and equipment. Also, this action adds to 
the regulations a definition of auditing 
services and description of such 
services as appropriate. 


The Agency considered alternatives to 
creating a separate user-fee for audit 
services, but found that none were 
sufficient. Maintaining the same user- 
fee for audit services that is currently 
used for conventional egg, poultry, and 
rabbit grading and certification services 
would not sufficiently cover the cost of 
providing audit services. Another 
option was to terminate all audit 
services, which would adversely affect 
producers, businesses, and consumers 
who desire audit services and those 


entities with already-established 
programs. 

Employee salaries and benefits 
account for approximately 85 percent of 
the total operating budget. The last 
general and locality salary increase for 
Federal employees became effective on 
January 1, 2006, and it materially 
affected program costs. Projected cost 
estimates for that increase were based 
on a salary increase of 2.2 percent; 
however, the increase was actually 3.89 
to 5.35 percent, depending on locality. 
The average increase in salary over the 
past five years has been 3.71 percent 
and was used for the projected salary 
increase for January 2007. Also, from 
October 2005 through September 2007, 
salaries and fringe benefits of federally- 
licensed State employees will increase 
by about 6.0 percent. 


The following table compares current 
and proposed fees and charges and 
shows the new audit fees. To offset 
projected cost increases, the hourly 
resident and nonresident rate would be 
increased by approximately 7.0 percent 
and the fee rate would also be increased 
by approximately 7.0 percent. The 
hourly rate for resident and nonresident 
service covers graders’ salaries and 
benefits. The hourly rate for fee service 
covers graders’ salaries and benefits, 
plus the cost of travel and supervision. 
The minimum monthly administrative 
volume charge for resident shell egg, 
poultry, and rabbit grading would be 
changed to $275. The billing rates for 
auditing services would be $82.16 for 
regular hours and $102.84 for weekend 
and holiday hours. 


Service 


Current Proposed 


Resident Service (egg, poultry, and rabbit grading) 


Inauguration of service 


Hourly charges: 
Regular hours 


Administrative charges—Poultry grading: 
Per pound of poultry 


Minimum per month .... 


Maximum per month 


Administrative charges—Shell egg grading: 
Per 30-dozen case of shell eggs 


Minimum per month 


Maximum per month 


Administrative charges—Rabbit grading: 


Based on 25% of grader’s salary, minimum per month 


Nonresident Service (egg and poultry grading) 


Hourly charges: 
Regular hours 


Administrative charges: 


Based on 25% of grader’s salary, minimum per month 


Nonresident Fee and Appeal Service (egg, poultry, and rabbit grading) 


Hourly charges: 
Regular hours 
Weekend and holiday hours .. 


Hourly charges: 
Regular hours 


Weekend and holiday hours 


Executive Order 12866 


This proposed rule has been 
determined to be not significant for 
purposes of Executive Order 12866 and 
therefore, has not been reviewed by the 
Office of Management and Budget 
(OMB). 


Regulatory Flexibility Act 


Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA) 
(5 U.S.C. 601 et seq.), the AMS has 


considered the economic impact of this 
action on small entities. It is determined 
that its provisions would not have a 
significant economic impact on a 
substantial number of small entities. 
There are about 378 users of Poultry 
Programs’ grading services. These 
official plants can pack eggs, poultry, 
and rabbits in packages bearing the 
USDA grade shield when AMS graders 
are present to certify that the products 
meet the grade requirements as labeled. 


Many of these users are small entities 
under the criteria established by the 
Small Business Administration (13 CFR 
121.201). These entities are under no 
obligation to use grading services as 
authorized under the Agricultural 
Marketing Act of 1946. 

The AMS regularly reviews its user 
fee financed programs to determine if 
fees are adequate and if costs are 
reasonable. A recent review determined 
that the existing fee schedule, effective 


: 
Audit Fee (Verification of Standards and Quality Systems) 
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September 25, 2005, will not generate 
sufficient revenue to cover program 
costs while maintaining an adequate 
reserve balance in FY 2007. Costs in FY 
' 2007 are projected at $36.6 million. 
Without a fee increase, FY 2007 revenue 
is projected at $33.8 million and the 
trust fund reserve balance would be 
below minimum required levels. With a 
fee increase, FY 2007 revenues are 
projected at $35.1 million. Strategic 
cost-cutting measures will be taken by 
the program to ensure sufficient trust 
fund levels. Cost reductions will 
include reorganization of field offices 
and not filling targeted vacancies. 

This action would raise the fees 
charged to users of grading and auditing 
services. Also, this action adds to the 
regulations a definition of auditing 
services and description of such 
services as appropriate. The AMS 
estimates that, overall, this rule would 
yield an additional $1.3 million during 
. FY 2007. The hourly rate for resident 
and nonresident service would also 
increase by approximately 7.0 percent 
and the fee rate would also increase by 
approximately 7.0 percent. The impact 
of these rate changes in a poultry plant 
would not be substantial and would 
range from about $0.00013 to $0.0011 
per pound of poultry handled. In a shell 
egg plant, the range would be $0.00022 
to $0.00224 per dozen eggs handled. 


Civil Justice Reform 


This action has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This action is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. There are no administrative 
procedures which must be exhausted 
prior to any judicial challenge to the 
provisions of this rule. 


Paperwork Reduction 


The information collection 
requirements that appear in the sections 
to be amended by this action have been 
previously approved by OMB and 
assigned OMB Control Numbers under 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) as follows: § 56.52(a)(4)— 
No. 0581-0128; and § 70.77(a)(4)—No. 
0581-0127. 

A 30-day comment period is provided 
for interested persons to comment on 
this proposed rule. Given the current 
financial status of this program, this 
comment period is deemed appropriate 
in order to implement, as early as 
possible in FY 2007, any fee changes 
adopted as a result of this rulemaking 
action. 


List of Subjects 
7 CFR Part 56 


Eggs and egg products, Food grades 
and standards, Food labeling, Reporting 
and recordkeeping requirements. 


7 CFR Part 70 


Food grades and standards, Food 
labeling, Poultry and poultry products, 
Rabbits and rabbit products, Reporting 
and recordkeeping requirements. 

For reasons set forth in the preamble, 
it is proposed that Title 7, Code of 
Federal Regulations, parts 56 and 70 be 
amended as follows: 


PART 56—GRADING OF SHELL EGGS 


1. The authority citation for part 56 
continues to read as follows: 


Authority: 7 U.S.C. 1621-1627. 


2. Section 56.1 is amended by adding 
“Auditing Services” to read as follows: 


§ 56.1. Meaning of words and terms. 
* * * * * 

Auditing services means the act of 
providing independent verification of 
written quality assurance and value 
added standards for production, 
processing and distribution of shell 
eggs. Auditing services are performed by 
graders authorized by the Secretary to 
perform such audits and the service 
provided will be in accordance with the 
provisions of this part for grading 
services, as appropriate. 

* * * * * 

3. In § 56.28, the section heading is 
revised and paragraph (d) is added to 
read as follows: 


§56.28 Types of service. 

(d) Auditing service. This type of 
service is performed when an applicant 
requests independent verification of 
written quality assurance and value 
added standards for production, 
processing, and distribution of shell 
eggs. Charges or fees are based on time, 
travel, and expenses needed to perform 
the work. 

4. Section 56.46 is amended by: 

A. Removing in paragraph (b), 
“$65.00” and adding ‘‘$69.68” in its 
place. 

B. Removing in paragraph (c), 
“$75.12” and adding “$80.12” in its 
place. 

C. Adding new paragraphs (d) and (e) 
to read as follows: 


§56.46 Ona fee basis. 


* * * 
(d) Fees for audit services will be _ 


based on the time and expenses 
required to perform the audit. The - 


hourly charge shall be $82.16 and shall 
include the time actually required to 
perform the audit, waiting time, travel 
time, travel expenses and any clerical 
costs involved in issuing an audit 
report. 

(e) Audit services rendered on 
Saturdays, Sundays, or legal holidays 
shall be charged for at the rate of 
$102.84 per hour. Information on legal 
holidays is available from the 
Supervisor. 

5. Section 56.52 is amended by 
removing in paragraph (a)(4), ““$0.051”’ 
and adding ‘‘$0.053” in its place, 
removing “$260” and adding “$275” in 
its place, and removing “$2,875” and 


_ adding “$3,075” in its place. 


PART 70—VOLUNTARY GRADING OF 
POULTRY PRODUCTS AND RABBIT 
PRODUCTS 


6. The authority citation for part 70 
continues to read as follows: . 


Authority: 7 U.S.C. 1621-1627. 


7. Section 70.1 is amended by adding 
“Auditing Services” to read as follows: 


§70.1 Definitions. 
* * * * * 

Auditing services means the act of 
providing independent verification of 
written quality assurance and value 
added standards for production, 
processing and distribution of poultry 
and rabbits. Auditing services are 
performed by graders authorized by the 
Secretary to perform such audits and the 
service provided will be in accordance 
with the provisions of this part for 
grading services, as appropriate. ~ 
* * * * * 

8. In § 70.4 the section heading is 
revised, and paragraph (c) is added to 
read as follows: 


§70.4 Services available. 

(c) Auditing service. This type of 
service is performed when an applicant 
requests independent verification of 
written quality assurance and value 
added standards for production, 
processing, and distribution of poultry 
and rabbits. Charges or fees are based on 
time, travel, and expenses needed to 
perform the work. 

9. Section 70.71 is amended by: 

A. Removing in paragraph (b) 
“$65.00” and adding ‘*$69.68” in its 
place. 

B. Removing in paragraph (c) 
“$75.12” and adding “$80.12” in its 
place. 

C. Adding new paragraphs (d) and (e) 
to read as follows: 


§70.71 Ona fee basis. 


* * * * * 
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(d) Fees for audit services will be 
based on the time and expenses 
required to perform the audit. The 
hourly charge shall be $82.16 and shall 
include the time actually required to 
perform the audit, waiting time, travel 
time, travel expenses and any clerical 
costs involved in issuing a certificate. 

(e) Audit services rendered on 
Saturdays, Sundays, or legal holidays 
shall be charged for at the rate of 
$102.84 per hour. Information on legal 
holidays is available from the 
Supervisor. 

10. Section 70.77 is amended by 
removing in paragraph (a)(4) ““$0.00039” 
and adding ‘‘$0.00043”’ in its place, 
removing “$260” and adding “$275” in 
its place, and removing “$2,875” and 
adding “$3,075” in its place. 

Dated: September 29, 2006. 

Kenneth C. Clayton, 


Acting Administrator, Agricultural Marketing 
Service. 


[FR Doc. E6—16528 Filed 10-5—06; 8:45 am] 
BILLING CODE 3410—02-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 


[Docket No. FAA-—2006-—25436; Airspace 
Docket No. 06-AGL-05] 


Proposed Modification of Class E 
Airspace; Hayward, WI 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to 
modify Class E airspace at Hayward, WI. 
Standard Instrument Approach 
Procedures have been developed for 
Sawyer County Airport, Hayward, WI. 
Controlled airspace extending upward 
from 700 feet or more above the surface 
of the earth is needed to contain aircraft 
executing these approaches. This action 
would increase the area of the existing 
controlled airspace for Hayward, WI. 
DATES: Comments must be received on 
or before November 24, 2006. 
ADDRESSES: Send comments on the 
proposal to the Docket Management 
System, U.S. Department of 
Transportation, Room Plaza 401, 400 
Seventh Street, SW., Washington, DC 
20590-0001. You must identify the 
docket Number 
Docket No. 06—AGL-05, at the 
beginning of your comments. You may 
also submit comments on the Internet at 
http://dms.dot.gov. You may review the 
public docket containing the proposal, 


any comments received, and any final 
disposition in person in the Dockets 
Office between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket Office (telephone 
1-800-647-5527) is on the plaza level 
of the Department of Transportation 
NASSIF Building at the above address. 


An informal docket may also be 
examined during normal business hours 
at FAA Terminal Operations, Central 
Service Office, 2300 East Devon 
Avenue, Des Plaines, Illinois 60018. 


FOR FURTHER INFORMATION CONTACT: 
Steve Davis, FAA Terminal Operations, 
Central Service Office, System Support 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois 60018, 
telephone (847) 294-7131. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this document must submit with 
those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Docket No. FAA—2006-— 
25436/Airspace Docket No. 06-AGL-— 
05.”’ The postcard will be date/time 
stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this action may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Rules Docket, FAA, 
Great Lakes Region, Office of the 
Regional Counsel, 2300 East Devon 
Avenue, Des Plaines, Illinois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


An electronic copy of this document 
may be downloaded through the 
Internet at http://dms.dot.gov. Recently 
published rulemaking documents can 
also be accessed through the FAA’s Web 
page at http://www.faa.gov or the 
Superintendent of Document’s Web 
page at http://www.access.gpo.gov/nara. 


Additionally, any person may obtain 
a copy of this notice by submitting a 
request to the Federal Aviation 
Administration, Office of Air Traffic 
Airspace Management, ATA-400, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 267-8783. Communications must 
identify both docket numbers for this 
notice. Persons interested in being 
placed on a mailing list for future 
NPRM’s should contact the FAA’s 
Office of Rulemaking, (202) 267-9677, 
to request a copy of Advisory Circular 
No. 11—2A, Notice of Proposed 
Rulemaking Distribution System, which 
describes the application procedure. 


The Proposal 


The FAA is considering an . 
amendment to 14 CFR part 71 to modify 
Class E airspace at Hayward, WI, for 
Sawyer County Airport. Controlled 
airspace extending upward from 700 
feet above the surface of the earth is 
needed to contain aircraft executing 
instrument approach procedures. Class 
E airspace areas extending upward from 
700 feet above the surface of the earth 
are published in paragraph 6005 of FAA 
Order 7400.9N dated September 1, 2005, 
and effective September 16, 2005, which 
is incorporated by reference in 14 CFR 
71.1. The Class E designations listed in 
this document would be removed 
subsequently in the Order. 


The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. 
Therefore this, proposed regulation—(1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule’’ under DOT 
Regulatory Policies and Procedures (44 


’ FR 11034; February 26, 1979); and (3) 


does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this proposed rule will 
not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 
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List of Subjects in 14 CFR Part 71 


Airspace, Incorporated by reference, 
Navigation (air). 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for part 71 
continues to read as follows: - 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9N, 
Airspace Designations and Reporting 
Points, dated September 1, 2005, and 
effective September 16, 2005, is 
amended as follows: 


* * ~ * * 


Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
above the surface of the earth. 


* * * * * 


AGL WI E5 Hayward, WI [Revised] 


Sawyer County Airport, WI 

(Lat. 46°01'31” N., long .91°26’39” W.) 
Hayward VOR/DME 

(Lat. 46°01’08” N., long. 91°26’47” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Sawyer County Airport, and 
within 4.0 miles each side of the Hayward 
VOR/DME 025° radial extending from the 
6.5-mile radius to 11.8 miles northeast of the 
VOR/DME 


* * * * * 


Issued in Ft. Worth, Texas on September 
14, 2006. 


Donald R. Smith, 


Manager, System Support Group, ATO 
Central Service Area. 


{FR Doc. 06-8314 Filed 10—5—06; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 


15 CFR Parts 715, 716, and 721 

[Docket No. 060831231-6231-01] 

RIN 0694—-AD53 

Chemical Weapons Convention 
Regulations: UDOC “Change in 
inspection Status Form;” Amendments 


to Records Review and Recordkeeping 
Requirements 


AGENCY: Bureau of Industry and 


_ Security, Commerce. 


ACTION: Proposed rule and request for 
comments. 


SUMMARY: The Bureau of Industry and 
Security (BIS) is publishing this 
proposed rule to amend the Chemical 
Weapons Convention Regulations 
(CWCR) to expedite the collection of 
information concerning the inspection 
status of plant sites that produce 
unscheduled discrete organic chemicals 
(UDOCs) subject to the declaration 
requirements of the CWCR, to clarify the 
scope of the CWCR records review and 
recordkeeping requirements, and to 
update the maximum civil penalty that 
may be imposed for violations of the 
CWCR restrictions on imports of CWC 
Schedule 1 and Schedule 2 chemicals. 
The CWCR include requirements to 
declare certain activities, involving 
scheduled chemicals and UDOCs, and 
to provide access for on-site verification 
by international inspectors of certain 
declared facilities in the United States. 
Specifically, this proposed rule would 
amend the CWCR by revising the annual 
declaration requirements for UDOCs to 
allow a “‘declared”’ plant site currently 
subject to inspection, which anticipates 
that its production of UDOCs during the 
current calendar year will be below the 
inspection threshold level indicated in 
the CWCR, to submit a Change in 
Inspection Status Form to BIS by 
December 15th of the current calendar 
year. In addition, any such UDOC plant 
site containing at least one plant that 


anticipates producing an individual PSF 


chemical (i.e., a UDOC containing the 
elements phosphorus, sulfur or fluorine) 
in quantities that exceed the declaration 
threshold for such chemicals would 
have the option of submitting its Annual 
Declaration on Past Activities, in lieu of 
a Change in Inspection Status Form, by 
December 15th of the current calendar 
year. Otherwise, the CWCR require that 
the Annual Declaration on Past 
Activities be submitted by February 
28th of the following year. The 
information provided to BIS, as a result 


of this change, would ensure that the 
plant site would not be subject to 
inspection during the first 90 days of the 
next calendar year (i.e., the year after the 
UDOC activities took place), which is 
the period when the United States 
compiles its annual declaration on past 
activities for submission to the 
Organization for the Prohibition of 
Chemical Weapons (OPCW). In 
addition, this information would 
strengthen the verification regime of the 
CWC by allowing the OPCW to schedule 
inspections, on a year-round basis, of 
those UDOC facilities in the United 
States that meet or exceed the 
inspection threshold level indicated in 
the CWCR. 

This proposed rule would also amend 
the CWCR by revising the records 
review provisions to clarify that a 
facility must provide the OPCW 
Inspection Team with access to all 
supporting materials and 
documentation used by the facility to 
prepare declarations and to otherwise 
comply with the CWCR, including 
records related to activities that have 
taken place at the facility since the 
beginning of the previous calendar year 
(i.e., up to and including the date of the 
inspection), even if the facility has not 
submitted its current year Annual 
Declaration on Past Activities to BIS at 
the time the inspection takes place- 

In addition, this rule would revise the 
CWCR records review and 
recordkeeping requirements to clarify 
that the types of records that are subject 
to these requirements include all 
supporting materials and 
documentation associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or any product chemicals 


_ formed from such chemicals and 


feedstock. The purpose of this _ 
clarification would be to ensure that the 
CWCR records review and 
recordkeeping requirements fully 
conform with the inspection aims 
described in the inspection provisions 
of the CWCR, which include verifying 
the absence of Schedule 1 chemicals 
and the non-diversion of Schedule 1 
and Schedule 2 chemicals. 

Finally, this rule would amend the 
enforcement provisions of the CWCR to 
increase the maximum civil penalty that 
may be imposed for violations of the 
CWCR restrictions on imports of CWC 
Schedule 1 or Schedule 2 chemicals 
from $11,000 to $50,000 to reflect 


amendments to the International 


Emergency Economic Powers Act 
(IEEPA) made by the USA PATRIOT 
Improvement and Reauthorization Act 
of 2005, which was enacted on March 
9, 2006. 


| 
| 
| 
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DATES: Comments on this rule must be 
received November 6, 2006. 
ADDRESSES: You may submit comments 
on this rule, identified by RIN 0694— 
_AD53, by any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov . Follow the 
instructions for submitting comments. 

e E-mail: 
public.comments@bis.doe.gov. Include 
“RIN 0694—AD53” in the subject line of 
the message. 

e Fax: (202) 482-3355. Please alert 
the Regulatory Policy Division, by 
calling (202) 482-2440, if you are faxing 
comments. . 

¢ Mail or Hand Delivery/Courier: 
Willard Fisher, U.S. Department of 
Commerce, Bureau of Industry and 
Security, Regulatory Policy Division, 
14th St. & Pennsylvania Avenue, NW., 
Room 2705, Washington, DC 20230, 
ATTN: RIN 0694—AD53. 

This rule contains a collection of 
information approved by OMB under 
Control Number 0694—0091 (Chemical 
Weapons Convention—Declaration and 
Report Forms). You may submit 
comments regarding this collection of 
information (identified by OMB Control 
No. 0694-0091), including suggestions 
for reducing the burden, to David 
Rostker, Office of Management and 

_ Budget (OMB), by e-mail to 
David_Rostker@omb.eop.gov, or by fax 
to (202) 395-7285; and to the Regulatory 
Policy Division, Bureau of Industry and 
Security, Department of Commerce, P.O. 
Box 273, Washington, DC 20044. 
Comments on this collection of 
information should be submitted 
separately from comments on the 
proposed rule (i.e., RIN 0694—AD53)— 
all comments on the latter should be 
submitted by one of the four methods 
outlined above. 

FOR FURTHER INFORMATION CONTACT: For 
questions of a general or regulatory 
nature, contact the Regulatory Policy 
Division, telephone: (202) 482-2440. 
For program information on 
declarations and reports, contact the 
Treaty Compliance Division, Office of 
Nonproliferation Controls and Treaty 
Compliance, telephone: (703) 605-4400; 
for legal questions, contact Rochelle 
Woodard, Office of the Chief Counsel 
for Industry and Security, telephone: 
(202) 482-5301. 


SUPPLEMENTARY INFORMATION: 
Background 


This proposed rule would amend the 
Chemical Weapons Convention 
Regulations (CWCR) to expedite the 
collection of information concerning the 
inspection status of plant sites that 
produce unscheduled discrete organic 


chemicals (UDQGs) that are subject to — 
the declaration requirements of the 
CWCR. This proposed rule would also 
clarify the scope of the CWCR records 
review and recordkeeping requirements. 
In addition, this rule would update the 
maximum civil penalty that may be 
imposed for violations of the CWCR 
restrictions on imports of CWC- 
Schedule 1 and Schedule 2 chemicals. 
The CWCR include requirements to 
declare certain activities, involving 
scheduled chemicals and UDOCs, and 
to provide access for on-site verification 
by international inspectors of certain 
declared facilities in the United States. 
The CWCR implement the provisions 
of the Convention on the Development, 
Production, Stockpiling and Use of 
Chemical Weapons and on Their 
Destruction, also known as the 
Chemical Weapons Convention (CWC or 
Convention), affecting U.S. industry and 
U.S. persons, in accordance with the 


* provisions of the Chemical Weapons 


Convention Implementation Act of 1998 
(the Act or CWCIA) (22 U.S.C. 6701 et 
seq.). The Act authorizes the United 
States to require the U.S. chemical 
industry and other private entities to 
submit declarations, notifications and 
other reports and also to provide access 
for on-site inspections conducted by 
inspectors from the Organization for the 
Prohibition of Chemical Weapons 
(OPCW). 

The CWC, which entered into force on 
April 29, 1997, is an arms control treaty 
with significant nonproliferation 
aspects. As such, the CWC bans the 
development, production, stockpiling or 
use of chemical weapons and prohibits 
States Parties to the CWC from assisting 
or encouraging anyone to engage in a 
prohibited activity. The CWC provides 
for declaration and inspection of all 
States Parties’ chemical weapons and 
chemical weapon production facilities, 
and oversees the destruction of such 
weapons and facilities. To fulfill its 
arms control and nonproliferation 
objectives, the CWC also establishes a 
comprehensive verification scheme and 
requires the declaration and inspection 
of facilities that produce, process or 
consume certain “scheduled” chemicals 
and UDOCs, many of which have 
significant commercial applications. 

Part IX of the Verification Annex of 
the CWC contains provisions that apply 
to declarations and inspection of “other 
chemical production facilities,” which 
are referred to as UDOC plant sites in 
Part 715 of the CWCR. Plant sites that 
declare.under Part 715 of the CWCR 
must submit an Annual Declaration on 
Past Activities describing UDOC 
activities subject to declaration during 
the previous calendar year. These 


annual declarations must be submitted 
to BIS no later than February 28th of the 
year that follows the calendar year in 
which the UDOC activities took place. 
The U.S. Government compiles these 
declarations into the annual U.S. 
declaration on past activities, which it 
submits to the OPCW within 90 days 
after the beginning of the calendar year 
in which the UDOC plant sites submit 
their individual declarations to BIS. 

Part 716 of the CWCR states that a 
UDOC plant site is subject to inspection 
during a specific calendar year only if 
it produced in excess of 200 metric tons 
aggregate of UDOCs during the previous 
calendar year (see § 716.1(b)(4)). A plant 
site cannot be subject to inspection, for 
UDOC activities that took place during 
the previous calendar year, if: (1) A 
declaration is not required to be 
submitted to the OPCW or (2) a 
declaration is submitted to the OPCW 
with aggregate quantities of UDOCs 
below 200 metric tons. Since the due 
date for a UDOC plant site to submit its 
Annual Declaration on Past Activities to 
BIS is February 28th of the year 
following the calendar year in which the 
UDOC activities took place, there is no 
mechanism in the CWCR that allows the 
U.S. Government to determine which 
UDOC plant sites are subject to 
inspection and to notify the OPCW 
concerning the inspection status of such 
plant sites, prior to the due date for 
submitting the U.S. annual declaration 
on past activities to the OPCW (i.e., _ 
within.90 days after the beginning of the 
calendar year). Therefore, as a practical 
matter, UDOC plant sites in the United 
States do not become subject to 
inspection by the OPCW until the U.S. 
annual declaration on past activities has 
been submitted to the OPCW. Universal 
application of this approach would 
interfere with the conduct of UDOC 
inspections in States Parties for the first 
90 days of each calendar year (i.e., a 
“90-day gap’’), which would have the 
long-term effect of undermining the 
verification regime of the CWC. 

In order to eliminate this ‘90-day 
gap,” BIS proposes to amend the CWCR 
by revising the annual declaration 
requirements for UDOCs to allow a 
“declared” plant site currently subject 
to inspection, which anticipates that its 
production of UDOCs during the current 
calendar year will be below the 
inspection threshold level indicated in 
the CWCR, to submit a Change in 
Inspection Status Form to BIS, so that 
BIS can inform the OPCW that the plant 
site will not be subject to inspection 
during the next calendar year. This new 
form must be submitted to BIS no later 
than December 15th of the current 
calendar year (i.e., the year in which 
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UDOC production is anticipated to be 
below the inspection threshold level). 
The U.S. Government would then 
inform the OPCW that the plant site will 
not be subject to inspection during the 
next calendar year. 

Certain plant sites would be given the 
option of submitting their Annual 
Declaration on Past Activities in lieu of 
the Change in Inspection Status Form. 
In choosing this alternative, however, 
the plant sites would have to submit 
their Annual Declaration on Past 
Activities to BIS by December 15th of 
the current calendar year, instead of 
February 28th of the following year, as 
is normally required under the CWCR. 
The only UDOC plant sites that would 
be eligible to use this option would be 
those that anticipate producing by 
synthesis one or more PSF chemicals 
(i.e., UDOCs containing the elements 
phosphorus, sulfur or fluorine) during 
the current calendar year, in quantities 
that would require them to submit an 
Annual Declaration on Past Activities to 
BIS, but that would be below the CWCR 
inspection threshold level for UDOCs 
(i.e., plant sites that contain at least one 
plant that anticipates producing in 
excess of 30 metric tons of an individual 
PSF chemical, but that do not anticipate 
producing by synthesis in excess of 200 
metric tons aggregate of all UDOCs 
during the current calendar year). 

If, subsequent to submitting its 
Change in Inspection Status Form to 
BIS, a UDOC plant site determines that 
the production by synthesis of UDOCs 
at the plant site actually exceeded the 
UDOC inspection threshold level 
specified in § 715.1(d)(1) of the CWCR, 
the plant site must indicate this fact 
when it submits its Annual Declaration 
on Past Activities to BIS and explain, on 
Form B, why the plant site exceeded the 
UDOC inspection threshold. In addition, 
any UDOC plant site that chooses the 
option of submitting its Annual 
Declaration on Past Activities to BIS by 
December 15th, in lieu of a Change in 
Inspection Status Form, and 
subsequently determines that the 
production by synthesis of UDOCs at 
the plant site actually exceeded the 
UDOC inspection threshold level 
specified in § 715.1(d)(1) of the CWCR, 
must submit an amendment to its 
Annual Declaration on Past Activities 
(see § 715.2 of the CWCR) indicating 
this fact and explaining, on Form B, 
why the plant site exceeded the UDOC 
inspection threshold. Currently | 
inspectable UDOC plant sites that do 
not submit either a Change in Inspection 
Status Form or an Annual Declaration 
on Past Activities by December 15th of 

_ the current calendar year, as provided in 
this rule, will remain subject to 


inspection through at least the 90-day 
period at the beginning of the next 
calendar year. 

This proposed rule would also amend 
the CWCR to clarify the scope of the 
records review requirements for — 
inspections. Currently, § 716.4(e) of the 
CWCR is unclear concerning the extent’ 
to which an OPCW Inspection Team 
will have access to a facility’s records 
that are related to activities that took 
place at the facility during the previous 
calendar year. This proposed rule would 
amend § 716.4(e) of the CWCR to clarify 


that a facility undergoing inspection 


must provide the Inspection Team with 
access to all supporting materials and 
documentation used by the facility to 
prepare declarations and to otherwise 


‘comply with the CWCR, including 


records related to activities that have 
taken place at the facility since the 
beginning of the previous calendar year 
(i.e., up to and including the date of the 
inspection); regardless of whether or not 
the facility has submitted its Annual 
Declaration on Past Activities to BIS at 
the time of the inspection. 

In addition, this proposed rule road 
amend § 716.4(e) of the CWCR to ensure 
that the CWCR records review 
requirements for inspections fully 
conform with the inspection aims 
described in Part 716 of the CWCR. 
Since BIS began hosting inspections 


under the CWCR, the standard practice 


has been for facilities to provide, as 
appropriate, records associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or product chemicals formed 
from such chemicals and feedstock. The 
OPCW Inspection Team requires access 
to these types of records in order to 
accomplish the aims of the inspections, 
as described in Parts VI-IX of the 
Verification Annex of the CWC and in 
Part 716 of the CWCR. Parts VI-IX of the 
CWC Verification Annex establish the - 
general and specific aims for 
inspections, including verification of 
the absence of Schedule 1 chemicals 
and the non-diversion of Schedule 1 
and Schedule 2 chemicals. Part 716 of 
the CWCR describes these CWC 
inspection aims and establishes 
requirements for providing Inspection 
Teams with access to records in order to 
achieve these aims. Currently, § 716.4(e) 
of the CWCR does not clearly indicate 
that facilities are required to make 
available to the Inspection Team all 
supporting materials and 
documentation associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or any product chemicals. 
formed from such chemicals and 
feedstock. Therefore, this proposed rule 


would amend § 716.4(e) to clearly 
indicate that the facility must make all 
such records available to the Inspection 
Team. 

Consistent with the clarification to 
§ 716.4(e) of the CWCR described above, 
this proposed rule would also amend 
the recordkeeping provisions in 
§ 721.2(a) of the CWCR to specifically 
require that each facility subject to 
inspection under Part 716 of the CWCR 
retain all records associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or any product chemicals 
formed from such chemicals. 

Finally, this rule would amend the 
enforcement provisions in Part 719 of 
the CWCR to increase the maximum 
civil penalty that may be imposed for 
violations of the CWCR restrictions on 
imports of CWC Schedule 1 or Schedule 
2 chemicals from $11,000 to $50,000 to 
reflect amendments to Section 206 of 
the International Emergency Economic 
Powers Act (IEEPA) (50 U.S.C. 1705) 
made by the USA PATRIOT ACT 
Improvement and Reauthorization Act 
of 2005 (Public Law 109-177), which 
was enacted on March 9, 2006. 
Specifically, this rule would amend 
Section 719.3(b) of the CWCR and the 
footnote thereto to increase the 
maximum civil penalty that BIS may 
impose under IEEPA. As a result of this 
amendment to the CWCR, any violations 
of the CWC Schedule 1 or Schedule 2 
import restrictions described in Section 
719.3(a) of the CWCR will be subject to 
the increased IEEPA maximum civil 
penalty of $50,000. 


Rulemaking Requirements 


1. This proposed rule has been 
determined to be not significant for 
purposes of E.O. 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection of information subject 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) (PRA), unless 
that collection of information displays a 
currently valid Office of Management 
and Budget (OMB) Control Number. 
This rule contains a collection of 
information subject to the requirements 
of the PRA. This collection has been 


- approved by OMB under Control 


Number 0694-0091 (Chemical Weapons 
Convention—Declaration and Report 
Forms), which carries burden hour 
estimates, per respondent, of 10.6 hours 
for Schedule 1 Chemicals, 11.9 hours for 
Schedule 2 chemicals, 2.5 hours for 
Schedule 3 chemicals, 5.3 hours or 5.1 
hours for unscheduled discrete organic 
chemicals (depending upon whether an 
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Annual Declaration on Past Activities or 
a No Changes Authorization Form, 
respectively, is required), 0.17 hours for 
Schedule 1 notifications, and 1.7 hours 
for compliance review requests. These 
burden hour estimates also include all 
types of amendments required under the 
Chemical Weapons Convention 
Regulations (CWCR). The Declaration 
and Report Handbooks include a ‘“‘Guide 
to Submission of Forms”’ which also 
identifies the specific forms that must 
be included in a declaration or report 
package. To calculate the number of 
hours it takes to complete a specific 
type of declaration or report, multiply 
the number of forms required for a 
specific declaration or report type by the 
number of hours estimated to complete 
each form. BIS will use the information 
contained in declarations and reports 
submitted by U.S. persons to compile 
the U.S. National Industrial Declaration 
in order to meet our obligations under 
the Chemicals Weapons Convention. 
BIS will submit the U.S. National 
Industrial Declaration to the United 
States National Authority who will 
forward the Declaration to the 
Organization for the Prohibition of 
Chemical Weapons as required by the 
Convention. 


This rule would increase the burden 
hours under the approved collection 
(i.e., Control Number 0694-0091) by 
amending § 715.1(d) of the CWCR to add 
a new requirement for the submission of 
a Change in Inspection Status Form that 
applies to any “declared” unscheduled 
discrete organic chemical (UDOC) plant 
site currently subject to inspection, 
which anticipates that its production of 
UDOCs during the current calendar year 
will be below the inspection threshold 
level indicated in the CWCR. These 
UDOC plant sites would be required te 
submit a Change in Inspection Status 
Form to BIS, by December 15th of the 
current calendar year, in order to ensure 
‘that they would not be subject to 
inspection during the first 90 days of the 
next calendar year. Currently, there is 
no mechanism in the CWCR that allows 
the U.S. Government to determine 
which UDOC plant sites are subject to 
inspection and to notify the OPCW 
concerning the inspection status of such 
plant sites, prior to the due date for 
submitting the U.S. annual declaration 
on past activities to the OPCW (i.e., 
within 90 days after the beginning of the 
calendar year). Therefore, as a practical 
matter, UDOC plant sites in the United 
States do not become subject to 
inspection by the OPCW until the U.S. 
annual declaration on past activities has 
been submitted to the OPCW. Universal 
application of this approach would 


interfere with the conduct of UDOC 
inspections in States Parties for the first 
90 days of each calendar year (i.e., the 
“90-day gap’’), which would have the 
long-term effect of undermining the 
verification regime of the CWC. 

BIS estimates that the burden hours 


_ for completion and submission of the 


Change in Inspection Status Form will 
be 5.1 hours per respondent. The total 
burden hours for this additional 
collection of information are estimated 
to be 30.6 hours (i.e., 5.1 burden hours 
x 6 respondents). The estimated total 
cost of this additional collection of 
information will be $1,163 (30.6 burden 
hours x $38/hour). As a result of the 
changes made by this rule, the total 
estimated annual burden hours under 
the approved collection (i.e., Control 
Number 0694-0091) would increase 
from 4,471 burden hours to 4,501.6 
burden hours. This estimate takes into 
consideration the fact that this rule 
provides certain “declared’’ UDOC plant 
sites (i.e., plant sites that anticipate 
producing one or more PSF chemicals 
during the current calendar year, in ~ 
quantities that would require them to 
submit an Annual Declaration on Past 
Activities to BIS, but that would be 
below the CWCR inspection threshold 
level for UDOCs) with the option of 
submitting their Annual Declaration on 
Past Activities earlier than normally 
required (i.e., December 15th of the year 
in which the UDOC activities take place, 
instead of February 28th of the 
following year), in lieu of submitting a 
Change in Inspection Status Form. 

This rule also proposes to make 
several amendments to the CWCR 
records review and recordkeeping 
requirements, none of which would 


- affect the burden hours and associated 


costs under the approved collection 
(i.e., Control Number 0694-0091). This 
rule would amend § 716.4(e) of the 

CWCR to: (1) Clarify the extent to which 
an OPCW Inspection Team will have | 
access to a facility’s records that are 
related to activities that took place at the 
facility during the previous calendar 
year (by requiring facilities undergoing 
inspection to provide the Inspection 
Team with access to all supporting 
materials and documentation used by 
the facility to prepare declarations and 
to otherwise comply with the CWCR, 
including records related to activities 
that have taken place at the facility 
since the beginning of the previous 
calendar year, i.e., up to and including 
the date of the inspection) and (2) 
ensure that the CWCR records review 
requirements for inspections fully 
conform with the inspection aims 
described in Part 716 of the CWCR (by 
requiring facilities to make available to 


the Inspection Team all supporting 
materials and documentation associated 
with the movement into, around, and 
from the facility of declared chemicals 
and their feedstock or any product 
chemicals formed from such chemicals 


_ and feedstock). Consistent with the 


changes to §716.4(e) of the CWCR, this 
proposed rule would amend the 
recordkeeping provisions in § 721.2(a) 
of the CWCR to specifically require that 
each facility subject to inspection under 
Part 716 of the CWCR retain all records 
associated with the movement into, 
around, and from the facility of declared 
chemicals and their feedstock or any 
product chemicals formed from such 
chemicals. 

In order to assess the extent to which 
requiring facilities to maintain and 
make available records to verify the 
non-diversion of CWC Schedule 1 and 
Schedule 2 chemicals would affect the 
burden hours and associated costs 
under the approved collection (Control 
Number 0694—0091), BIS conducted a 
voluntary survey of nine facilities, 
requesting these facilities to estimate the 
time that would be required to prepare 
and maintain records used to determine 
non-diversion of CWC Schedule 1 and 
Schedule 2 chemicals (e.g., records on 
chemical production, processing, 
consumption, inventory, transfers, and 
other dispositions). All five of the 
facilities that responded to the 
voluntary survey indicated that they 
already use and maintain such records 
to prepare their declarations (in 
accordance with the requirements of the 
CWCR) and for other internal 
procedures. Based on the results of this 
survey, BIS determined that the 
proposed amendments to the CWCR to 
require declared chemical facilities to 
maintain and make available records for 
verifying the non-diversion of CWC 
Schedule 1 and Schedule 2 chemicals 
would not impose any additional 
burden or associated costs under the 
approved collection. 

BIS also assessed the extent to which 
burden hours and associated costs 
under the approved collection (Control 


“Number 0694—0091) would be affected 


by requiring facilities to provide the 
Inspection Team with access to all 
supporting materials and 
documentation used by the facility to 
prepare declarations and to otherwise 


. comply with the CWCR, including 


records related to activities that have 
taken place at the facility since the 
beginning of the previous calendar year 
(i.e., up to and including the date of the 
inspection). BIS determined that there 
would be no additional burden or 
associated costs under the approved 
collection, as a result of this 
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recordkeeping requirement, because 
facilities currently maintain and provide 
access to such records in order to 
comply with the existing declaration, 
recordkeeping, and/or inspection 

uirements in the CWCR. 

end comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
David Rostker, Office of Management 
and Budget (OMB), by e-mail to 
-David_Rostker@omb.eop.gov, or by fax 
to (202)395—7285; and to the Regulatory 

~Policy Division, Bureau of Industry and 
Security, Department of Commerce, P.O. 
_ Box 273, Washington, DC 20044. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined in Executive Order 
13132. : 

4. The Regulatory Flexibility Act 
(RFA), as amended by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA), 5 U.S.C. 
601 et seq., generally requires an agency 
to prepare a regulatory flexibility 
analysis of any rule subject to the notice 
and comment rulemaking requirements 

- under the Administrative Procedure Act 
(5 U.S.C. 553) or any other statute, 
unless the agency certifies that the rule 

* will not have a significant economic 
impact on a substantial number of small 
entities. Under section 605(b) of the 
RFA, however, if the head of an agency 
certifies that a rule will not have a 
significant economic impact on a 
substantial number of small entities, the 
statute does not require the agency to 
prepare a regulatory flexibility analysis. 
Pursuant to section 605(b), the Chief 
Counsel for Regulations, Department of 
Commerce, certified to the Chief 
Counsel for Advocacy, Small Business 
Administration, that this proposed rule, 
if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities for 
the reasons explained below. 
Consequently, BIS has not prepared a 
regulatory flexibility analysis. 

Small entities include small 
businesses, small organizations and 
small governmental jurisdictions. For 
purposes of assessing the impacts of this 
proposed rule on small entities, small 
entity is defined as: (1) A small business 
according to RFA default definitions for 
small business (based on SBA size 
standards), (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000, and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. BIS has 


determined that this proposed rule 
would affect only the first category of 
small entities (i.e., small businesses). 
The President reported to the Congress, 
in December 2003, as required under 
Section 309 of the CWC Implementation 
Act, that 297 U.S. companies 
representing 691 facilities, plant sites, 
and trading companies were subject to 
the declaration and reporting 
requirements under the Chemical 
Weapons Convention Regulations 
(CWCR). Although BIS estimates that 
the majority of these 297 companies are 
businesses that have more than 500 
employees, BIS does not have sufficient 
information on these companies to 
definitively characterize them as large 
entities. The Small Business 
Administration (SBA) has established* 
standards for what constitutes a small 
business, with respect to each of the 
Standard Industrial Classification (SIC) 
code categories for ‘‘Chemicals and 
Allied Products.’’ However, BIS is not 
able to determine which of these SIC 
code categories apply to the companies 
that are subject to the declaration, 
reporting, advance notification, 
recordkeeping or inspection 
requirements of this rule. Therefore, for 
the purpose of assessing the impact of 
this final rule, BIS assumes that the 297 
companies are small entities. 

This proposed rule would not affect a 
substantial number of small entities, 
since BIS estimates that no more than 
six unscheduled discrete organic 
chemical (UDOC) plant sites per 
calendar year will be required to.submit 
a Change in Inspection Status Form for 
their UDOC activities. Furthermore, the 
additional recordkeeping and reporting 
requirements imposed by this rule 
would not have a significant economic 
impact on these entities. 

First, this proposed rule would amend 
§ 715.1(d) of the CWCR to add a new 
requirement for the submission of a 


Change in Inspection Status Form that 


applies to any “declared’’ UDOC plant 
site currently subject to inspection, 
which anticipates that its production of 
UDOCs during the current calendar year 
will be below the inspection threshold 
level indicated in the CWCR. These 
UDOC plant sites would be required to 
submit a Change in Inspection Status 
Form to BIS, by December 15th of the 
current calendar year, in order to ensure 
that they would not be subject to 
inspection during the first 90 days of the 
next calendar year. Since BIS estimates 
that no more than six UDOC plant sites 
would be affected by this new CWCR 
requirement, the requirement would not 
affect a substantial number of small 
entities. 


Second, BIS estimates that the burden 
hours for completion and submission of 
the Change in Inspection Status Form 
would be 5.1 hours per respondent. The 
total annual burden hours for this 


-additional collection of information are . 


estimated to be 30.6 hours (i.e., 5.1 
burden hours x 6 respondents). : 
Furthermore, the estimated total annual 
cost of this additional collection of 
information for all affected entities 
would be $1,163 (30.6 burden hours x 
$38/hour). This estimate takes into 
consideration the fact that this rule 
would provide certain ‘‘declared”’ 
UDOC plant sites (i.e., plant sites that 
anticipate producing one or more PSF 
chemicals during the current calendar 
year, in quantities that would require 


them to submit an Annual Declaration 


on Past Activities to BIS, but that would 
be below the CWCR inspection 
threshold level for UDOCs) with the 
option of submitting their Annual 
Declaration on Past Activities earlier 
than normally required (i.e., December 
15th of the year in which the UDOC 
activities take place, instead of February 
28th of the following year), in lieu of 
submitting a Change in Inspection 
Status Form. Based on these estimates, 
the total cost of these additional 
recordkeeping and reporting 
requirements would represent only a 
small percentage of the revenues 
generated by the affected companies. . 
Therefore, this proposed rule would 
not affect a substantial number of small. 
entities (no more than 6 UDOC plant - 
sites, per annum) and the total 
economic impact on the affected entities 
(i.e., $1,163) would not be significant. 
Since the revisions that this rule 
proposes to make to the CWCR would 
not impose a significant economic 
impact on a substantial number of small 
entities, BIS did not prepare a regulatory 
flexibility analysis for this rule. 


List of Subjects 
15 CFR Part 715 


Chemicals, Exports, Foreign Trade, 
Imports, Reporting and recordkeeping 
requirements. 


15 CFR Part 716 


Chemicals, Confidential business 
information, Reporting and 
recordkeeping requirements, Search 
warrant, Treaties. 


15 CFR Part 721 

Reporting and recordkeeping 
requirements. 

Accordingly, parts 715, 716, and 721 
of the Chemical Weapons Convention 


Regulations (15 CFR parts 710-729) are 
proposed to be amended as follows: 


A 
a 
{ 
| 
| 
| 
{ 
| 
| 
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PART 715—{AMENDED] 


1. The authority citation for 15 CFR 
part 715 continues to read as follows: 


Authority: 22 U.S.C. 6701 et seq.; E.O. 
13128, 64 FR 36703. 


2. Section 715.1 is amended by 
adding a Note immediately following 
paragraph (b)(1) and by revising 
paragraph (d) to read as follows: 


§715.1 Annual declaration requirements 
for production by synthesis of unscheduled 
discrete organic chemicals (UDOCs). 
* * * * *- 


* * 


Note to § 715.1(b)(1): If there is a change in 
the inspection status of your plant site, as 
described in paragraph (d)(2) of this section, 
you may have the option of substituting the 
Annual Declaration on Past Activities, for the 
Change in Inspection Status Form (see Note 
3 to paragraph (d)(2) of this section). In this 
case, the due date for submitting the Annual 
Declaration on Past Activities to BIS, 
covering UDOC production at your plant site 
during the current calendar year, would be 
December 15th of the current calendar year, 
instead of February 28th of the next calendar 
year (also see Supplement No. 3 to this part). 
If you choose to submit your Annual 
Declaration on Past Activities to BIS by 
December 15th and, subsequently, you 
determine that the production by synthesis of 
UDOGs at your plant site actually exceeded 
the UDOC inspection threshold level 
specified in paragraph (d)(1) of this section, 
you must submit an amendment to your 
Annual Declaration on Past Activities (see 
§ 715.2 of the CWCR) and indicate, on Form 
B, the reason your plant site exceeded the 
UDOC inspection threshold. 


* * * * * 


(d) Routine inspections of declared 
UDOC plant sites—(1) Inspection 
requirement. A “‘declared’’ UDOC plant 
site is subject to routine inspection by 
the Organization for the Prohibition of 
Chemical Weapons (OPCW) (see part 
716 of the CWCR) if it produced by 
synthesis more than 200 metric tons 
aggregate of UDOCs during the previous 
calendar year. 

(2) Change in inspection status. You 
may complete the Change in Inspection 
‘Status Form, to ensure that your facility 
does not remain subject to inspection 
during the first 90 days of next calendar 


year (i.e., prior to the submission of the 
U.S. declaration to the OPCW), if: 

(i) Your plant site is currently subject 
to inspection, pursuant to paragraph 
(d)(1) of this section, based on your 
plant site’s production by synthesis of 


_ UDOCs during the previous calendar 


year; and 

(ii) Your plant site’s production by 
synthesis of UDOCs in the current 
calendar year will be below the 
inspection threshold level specified in 
paragraph (d)(1) of this section by the 
deadline indicated in Supplement No. 3 
to this part, and is anticipated to remain 
below that threshold level through the 
remainder of the current calendar year. 


' Note 1 to § 715.1(d)(2): Upon receipt of the 
Change in Inspection Status Form, BIS will 
inform the Organization for the Prohibition of 
Chemical Weapons (OPCW) that your plant 
site is not subject to inspection during the 
next calendar year. 


Note 2 to § 715.1(d)(2): If, after submitting 
your Change in Inspection Status Form to 
BIS, you determine that the production by 
synthesis of UDOCs at your plant site 
actually exceeded the UDOC inspection 
threshold level specified in paragraph (d)(1) 
of this section, you must indicate this fact 
when you submit your Annual Declaration 
on Past Activities to BIS and indicate, on 
Form B, the reason your plant site exceeded 
the UDOC inspection threshold. 


Note 3 to § 715.1(d)(2): You may submit the 
Annual Declaration on Past Activities 
described in paragraph (b)(1) of this section, 
instead of the Change in Inspection Status 
Form, if you anticipate that UDOC 
production at your plant site during the 
current calendar year will be below the 
inspection threshold level specified in 
paragraph (d)(1) of this section, but you 
expect your plant site to remain subject to the 
UDOC declaration requirements in paragraph 
(a)(1) of this section. In this case, the due 
date for the Annual Declaration on Past 
Activities will be December 15th of the 
current calendar year, instead of February 
28th of the next calendar year. Note that any 
changes to information contained in the 
Annual Declaration on Past Activities must 
be addressed in accordance with the 
amendment requirements in § 715.2 of the 


_CWCR. For example, if subsequent to the 


submission of your Annual Declaration on 
Past Activities to BIS on December 15th, you 
determine that the production by synthesis of 
UDOCs at your plant site actually exceeded 


the UDOC inspection threshold level 
specified in paragraph (d)(1) of this section, 
you must submit an amendment to your 
Annual Declaration on Past Activities (see 
§ 715.2 of the CWCR) and indicate, on Form 
B, the reason your plant site exceeded the 
UDOC inspection threshold. 


Note 4 to § 715.1(d)(2): Currently 
inspectable UDOC plant sites that do not 
submit either a Change in Inspection Status 
Form or Annual Declaration of Past Activities 
by December 15th of the current calendar 
year, in accordance with paragraph (d)(2) of 
this section, will remain subject to inspection 
through at least the 90-day period at the 
beginning of the next calendar year. 


3. Section 715.4 is amended by 
revising the section heading and 
introductory text, by revising paragraph 
(c), and by adding a new paragraph (d) 
to read as follows: 


§715.4 Deadlines for submitting UDOC 
declarations, No Changes Authorization 
Forms, Change in Inspection Status Forms, 
and amendments. 

Declarations, No Changes 
Authorization Forms, Change in 
Inspection Status Forms, and 
amendments required under this part 
must be postmarked by the appropriate 
dates identified in Supplement No. 3 to 
this part 715 of the CWCR. Required 
documents under this part include: 


* * * * 


(c) Change in Inspection Status 
Form—May be completed and 
submitted to BIS if your plant site is 
currently subject to inspection, pursuant 
to § 715.1(d)(1) of the CWCR, and you 
anticipate that the production of UDOCs 
at your plant site during the current 
calendar year will remain below the 
inspection threshold level indicated 
therein (i.e., 200 metric tons aggregate); 
and 

(d) Amended declaration. 

4. Supplement No. 3 to part 715 is 
revised to read as follows: 


Supplement No. 3 to Part 715— 
Deadlines for Submission of 
Declarations, No Changes 
Authorization Forms, Amendments for 
Unscheduled Discrete Organic 

Chemical (UDOC) Facilities, and 

Change in Inspection Status Forms 


Declarations 


Applicable forms 


Due dates 


Annual Declaration on Past Activities: (previous calendar 
year). 
Declared plant site 


Certification, UDOC, A (as 
appropriate), B (optional). 
ed 


February 28 of the year following any calendar year in 
which the production by synthesis of UDOCs exceed- 


the applicable declaration threshold in 


§715.1(a)(1) of the CWCR.* 
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_ Declarations . 


Applicable forms 


Due dates 


No Changes Authorization Form: (declaration required, 


No Changes Authorization 


but no changes to data contained in previously sub- Form. 
mitted annual declaration on past activities (previous ed 
calendar year). 

Declared plant site 

Amended Declaration: Certification, UDOC, A (as 


—Decliaration information 
—Company information . 
—Post-inspection letter 


Change in Inspection Status Form: (applies only if your | Change in Inspection Sta- 
plant site is currently subject to inspection, pursuant to 
§715.1(d)(1) of the CWCR, and you anticipate that 
the production by synthesis of UDOCs at your plant 
site during the current calendar year will remain below 
the inspection threshold level specified therein). 


appropriate), B (optional). 


tus Form. 


| February 28 of the year following any calendar year in 

which the production by synthesis of UDOCs exceed- 
the applicable 
§715.1(a)(1) of the CWCR. 


declaration threshold in 


—15 calendar days after change in information. 
—30 calendar days after change in information. 
—45 calendar days after receipt of letter. 


December 15th of any calendar year in which the pro- 
duction by synthesis of UDOCs is anticipated to be 
below. the inspection threshold level specified in 
§ 715.1(d)(1) of the CWCR.” - 


“You may submit the Annual Declaration on Past Activities (ADPA) described in §715.1(b)(1), instead of the Change in Inspection Status 
Form, if you anticipate that UDOC production at your plant site during the current calendar year will be below the inspection threshold level spec- 
ified in §715.1(d)(1), but you expect your plant site to remain subject to the UDOC declaration requirements in §715.1(a)(1). In this case, the 
due date for the Annual Declaration on Past Activities will be December 15th of the current calendar year, instead of February 28th of the next 


calendar year. 


PART 716—{[AMENDED] 


5. The authority citation for 15 CFR 
Part 716 continues to read as follows: 


Authority: 22 U.S.C. 6701 et seq.; E.O. 
13128, 64 FR 36703, 3 CFR 1999 Comp., p. 
199. 


6. Section 716.1 is amended by 
adding a new Note 3 to paragraph (b)(4) 
to read as follows: 


§716.1 General information on the 
conduct of initial and routine inspections. 


* * * 


(b) * * 
(4) * *x * 


Note 3 to § 716.1 (b){4): Any UDOC plant 
site that is eligible, in accordance with- 
§ 715.1(d)(2) of the CWCR, to submit a 
Change in Inspection Status Form or an 
Annual Declaration on Past Activities by 
December 15th of the current calendar year 
{i.e., a plant site that will be below the 
inspection threshold level indicated in 
paragraph (b)(4) of this section during the 
current calendar year), but that fails to do so, 
will remain subject to inspection through at 
least the 90-day period at the beginning of . 
the next calendar year. 


* * * * * 


7. Section 716.4 is amended by 


revising paragraph (e) to read as follows: 


§716.4 Scope and conduct of inspections. 
* * * * * 

(e) Records review. (1) The facility 
must provide the Inspection Team with 
access to all supporting materials and 
documentation used by the facility to 
prepare declarations and to otherwise 
comply with the requirements of the 
CWCR. These supporting materials and 
documentation shall include records 
related to activities that have taken 
place at the facility since the beginning 
of the previous calendar year, regardless 


of whether or not the facility has 
submitted its current year Annual 
Declaration on Past Activities to BIS at 
the time of the inspection. The facility 
shall also make available for inspection 
all records associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or any product chemicals 
formed from such chemicals and 
feedstock. All supporting materials and 
documentation subject to the 
requirements of this paragraph (e) must 
be retained by the facility in accordance 
with the requirements of § 721.2 of the 
CWCR. The facility also must permit 
access to and copying of these records, 
upon request by BIS or any other agency 
of competent jurisdiction, in accordance 
with the requirements of § 721.1 of the 
CWCR. - 

(2) The facility must provide access to 
these supporting materials and 
documentation in appropriate formats 
(e.g., paper copies, electronic remote 
access by computer, microfilm, or 
microfiche), through the U.S. 
Government Host Team to Inspection 
Teams, during the inspection period or 
as otherwise agreed upon by the 
Inspection Team and Host Team Leader. 

(3) The facility must provide the 
Inspection Team with appropriate 
accommodations in which to review 
these supporting materials and 
documentation. 

(4) If a facility does not have access 
to supporting materials and 
documentation for activities that took 
place under previous ownership, 
because such records were not 
transferred to the current owner of the 
facility by the previous owner (e.g., as 
part of the contract involving the sale of 
the facility), the previous owner must 


make such records available to the Host 
Team for provision to the Inspection 
Team in accordance with section 305 of 
the Act. However, the current owner of 
a facility, upon receiving notification of 
an inspection (see § 716.5 of the CWCR), 
is responsible for informing BIS if the 
previous owner did not transfer records 
for activities that took place under the 
previous ownership—this will allow 
BIS to contact the previous owner of the 
facility, to arrange for access to such 
records, if BIS deems them relevant to 
the inspection activities. 

* * * * * 


PART 719—[AMENDED] 


8. The authority citation for 15 CFR 
Part 719 continues to read as follows: 

Authority: 22 U.S.C. 6701 et seq.; 50 U.S.C. 
1601 et seq.; 50 U.S.C. 1701 et seq.; E.O. 
12938, 59 FR 59099, 3 CFR 1994, Comp., p. 
950; E.O. 13128, 64 FR 36703, 3 CFR 1999 
Comp., p. 199. 


9. Section 719.3 is amended: 

a. By revising the dollar amount 
“$11,000” to read ‘*$50,000” in 
paragraph (b) and in the footnote to 
paragraph (b); and 

b. By revising the parenthetical ‘(15 
CFR 6.4(a)(3))” at the end of the footnote 
to paragraph (b) to read ‘(15 CFR 
6.4(a)(5))”. 


PART 721—[AMENDED] 


10. The authority citation for 15 CFR 
Part 721 continues to read as follows: 

Authority: 22 U.S.C. 6701 et seq.; E.O. 
13128, 64 FR 36703, 3 CFR 1999 Comp., p. 
199. 

11. Section 721.2 is amended by 
revising paragraph (a) to read as follows: 


| 
| 
| 
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§721.2 Recordkeeping. 

(a) Requirements. Each person, 
facility, plant site or trading company 
required to submit a declaration, report, 
or advance notification under parts 712 
through 715 of the CWCR must retain all 
supporting materials and 
documentation used by a unit, plant, 
facility, plant site or trading company to 
prepare such declaration, report, or 
advance notification to determine 
production, processing, consumption, 
export or import of chemicals. Each 
facility subject to inspection under part 
716 of the CWCR must retain all 
supporting materials and 
documentation associated with the 
movement into, around, and from the 
facility of declared chemicals and their 
feedstock or any product chemicals 
formed from such chemicals and 
feedstock. In the event that a declared 
facility is sold, the previous owner of 
the facility must retain all such 
supporting materials and 
documentation that were not transferred 
to the current owner of the facility (e.g., 
as part of the contract involving the sale 
of the facility)—otherwise, the current 
owner of the facility is responsible for 
retaining such supporting materials and 
documentation. Whenever the previous | 
owner of a declared facility retains such 
supporting materials and 
documentation, the owner must inform 
BIS of any subsequent change in address 
or other contact information, so that BIS. 
will be able to contact the previous 
owner of the facility, to arrange for 
access to such records, if BIS deems 
them relevant to inspection activities 
involving the facility (see § 716.4 of the 
CWCR). 


* * * * * 


Dated: October 2, 2006. 
Matthew S. Borman, 


Deputy Assistant Secretary for Export 
Administration. 


[FR Doc. E6—16597 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-33-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 
15 CFR Part 922 


{Docket No. 0648—AT16: 060810216-6216-— 
01) 


RIN 0648-AT16 
Cordell Bank National Marine 
Sanctuary Regulations 


AGENCY: National Marine Sanctuary 
Program (NMSP), National Ocean 
Service (NOS), National Oceanic and 


Atmospheric Administration (NOAA), 
Department of Commerce (DOC). 

ACTION: Proposed rule; notice of public 
availability of draft management plan/ 
draft environmental impact statement. 


SUMMARY: The National Oceanic and 
Atmospheric Administration (NOAA) is 
proposing a draft revised management 
plan and revised regulations for Cordell 
Bank National Marine Sanctuary 
(CBNMS or Sanctuary). The proposed 
set of regulations includes new 
regulations as well as changes to 
existing regulations. 

The NMSP is also proposing certain 
revisions to the Sanctuary’s Designation 
Document. . 

DATES: Public hearings will be held as 
detailed in the SUPPLEMENTARY > 


‘INFORMATION section. 


Comments will be considered if 
received by January 5, 2007, 2006. 


_ ADDRESSES: Written comments should 


be sent by mail to Brady Phillips, JMPR 
Management Plan Coordinator, NOAA 
National Marine Sanctuary Program, 
1305 East-West Highway, N/ORM-6, 
Silver Spring, MD 20910, by e-mail to 
jointplancomments@noaa.gov, or by fax 
to (301) 713-0404. Copies of the DMP/ 
DEIS are available from the same . 
address and on the Web at http:// 
www.sanctuaries.nos.noaa.gov/ 
jointplan. Comments can also be 
submitted to the Federal e-Rulemaking 
Portal: http://www.regulations.gov. 
Follow the instructions for submitting 
comments. 

Written comments regarding the 
burden-hour estimates or other aspects 
of the collection-of-information 
requirements contained in this proposed 
rule may be submitted to David Bizot, 
National Permit Coordinator, National 
Marine Sanctuary Program, 1305 East- 


. West Highway, N/ORM-6, Silver 
_ Spring, Maryland 20910, by e-mail to 


David.Bizot@noaa.gov, or by fax to 301— 
713-0404; and by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

FOR FURTHER INFORMATION CONTACT: Dan 
Howard at (415) 663-0314, Extension 
102 or Dan.Howard@noaa.gov. 
SUPPLEMENTARY INFORMATION: 


Introduction 


Pursuant to section 304(e) of the 
National Marine Sanctuaries Act (16 
U.S.C. 1434 (e)), the National Marine - 


- Sanctuary Program (NMSP) has 


completed its review of the management 
plan for Cordell Bank National Marine 
Sanctuary (CBNMS or Sanctuary), 
located off the coast of northern 
California. The review has resulted in a 
proposed new management plan for the 


Sanctuary, several proposed revisions to 
existing regulations and several 
proposed new regulations. The 
proposed new regulations include 
prohibitions on: 

e Discharging or depositing from 
within or into the Sanctuary any 
material or matter from a cruise ship, 
except vessel engine cooling water; 

e Drilling, dredging or 
altering the submerged lands on or 
within the line representing the 50- 
fathom isobath surrounding the Bank, 
except incidental and necessary to 
lawful use of any fishing gear during 
normal fishing operations; 

e Drilling, dredging or otherwise 
altering the submerged lands beyond the 
line representing the 50-fathom isobath 
surrounding the Bank, except for 
anchoring a vessel or as incidental and 
necessary to lawful use of any fishing 
gear during normal fishing operations; 

e Taking or possessing marine 
mammals, birds and sea turtles, except 
as authorized by the Marine Mammal 
Protection Act, as amended (16 U.S.C. 
1361 et seq.), the Endangered Species 
Act, as amended (16 U.S.C. 1531 et 
seq.), the Migratory Bird Treaty Act, as 
amended (16 U.S.C. 703 et seq.), and 
any regulations, as amended, 
promulgated under these acts; and 

e Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced species except striped bass 
(Morone saxatilis) released during catch 
and release fishing activity. 

These measures would afford better 
protection to the nationally significant 
natural resources at CBNMS. 

Existing regulations would also be 
revised to: 

e Clarify that the Sanctuary includes 
the submerged lands within the 
Sanctuary boundary; 

e Correct inaccuracies in the 
coordinates and description of the 
Sanctuary’s boundary; 

e Clarify that discharges allowed from 
marine sanitation devices apply only to 
Type I and Type II marine sanitation 
devices and that all vessel operators are 
required to lock all marine sanitation 
devices in a manner that prevents 
discharge of untreated sewage; 

e Specify that the existing exception 
for discharging or depositing fish, fish 
parts, or chumming materials (bait) 
applies only to lawful fishing activities 
within the Sanctuary; 

e Remove an exception for 
discharging or depositing food waste 
resulting from meals on board vessels; 

e Revise language for discharging and 
depositing from beyond the boundary of 
the Sanctuary. 

The permit regulations for the 
Sanctuary are also being revised and 
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clarified. The modified permit 
regulations would specify that the 
Director may only issue permits for 
specific activities that would otherwise 
violate certain prohibitions: discharging 
and depositing; altering the submerged 
lands; abandoning structures, material 
or other matter on the submerged lands; 

taking any marine mammal, sea turtle or 

bird within or above the Sanctuary; 

_ possessing within the Sanctuary 
(regardless of from where taken, moved, 
or removed) any marine mammal, sea 
turtle, or bird; and taking benthic 
invertebrates or algae within the line 
representing the 50 fathom isobath 
surrounding the Bank except as 
incidental and necessary to lawful use 
of any fishing gear, during normal 
fishing operations. In deciding whether 
to issue a permit, the Director of the 
NMSP shall consider such factors as: 
duration; effects on Sanctuary resources 
and qualities; potential indirect, 
secondary, or cumulative effects; and 
whether it is necessary to conduct the 
activity in the Sanctuary. In addition, 
the proposed modifications to the 
permit procedures and criteria (15 CFR 
922.113) would further refine current 
requirements and procedures found in 
the general NMSP regulations (15 CFR 
922.48(a) and (c)). The proposed 
modifications would also clarify 
existing requirements for permit 
applications found in the Office of 
Management and Budget approved 
applicant guidelines (OMB approval 
number 0648-0414). The revised section 
would add language to the CBNMS 
permit regulations about procedures and 
criteria for permit renewal. The 
proposed modifications to the permit 
regulations would also expressly require 
that the permittee agree to hold the 
United States harmless against any 
claims arising out of the permitted 
activities. 

The proposed revised management 
plan for the Sanctuary contains a series 
of action plans that outline 
administrative management, research, 

_education, partnerships, ecosystem 
management, operational and 
performance measurement activities 
that are planned for the next five years. 
The activities are designed to address 
specific issues facing the Sanctuary and 
in doing so, help achieve the mandates 
of the NMSP and the Sanctuary’s 
designation. 

This document publishes the 
proposed new regulations and the 
proposed changes to existing 
regulations, publishes the text of the 
proposed Revised Designation 
Document for the Sanctuary, and 
announces the availability of the draft 
management plan and the draft 


environmental impact statement (DMP/ 
DEIS). The existing CBNMS Designation 
Document was published at the time of 
Sanctuary designation in 1989 and, 
pursuant to the NMSA (at 16 U.S.C. 
1434 (a)(4)), describes the geographic 
area included within the Sanctuary, the 
characteristics of the area that give it 
conservation, recreational, ecological, 
historical, research, educational, or 
esthetic value, and the types of activities 
that are subject to regulation by the 
Secretary to protect those 
characteristics. The NMSP is proposing 
certain revisions to the Sanctuary’s 
Designation Document, which include 
changes to the description of the area, 
an updated and more complete 
description of characteristics that give 
the Sanctuary particular value, an 
updated explanation of the relation to 
other regulatory programs, and a 
number of substantive changes to the 
Sanctuary’s scope of regulations. 

Since designation, the area of CBNMS 
has been described as approximately 
397 square nautical miles (nmi). 
However, as a result of the proposed 
regulation changes that correct 
inaccuracies and ambiguities in the 
coordinates and the description of the 
Sanctuary’s outer and shoreline 
boundaries, the CBNMS area is now 
calculated as approximately 399 square 
nmi. The legal description of CBNMS is 
proposed to be updated to reflect this 
change. This update would not 
constitute a change in the geographic 
area of the Sanctuary but rather a more 
precise estimate of its size. 

Because this proposed action includes 
changes to the terms of designation of 
the Sanctuary, as defined at 16 U.S.C. 
1434(a)(4), a DEIS has been developed 
in accordance with 16 U.S.C. 1434(a)(2) 
and the National Environmental Policy 
Act of 1969. 


Sanctuary Environment 
Physical Setting 
Location 


CBNMS was designated in 1989 and 
protects an area of 526 square miles (399 
square nautical miles) off the northern 
California coast. The main feature of the 
Sanctuary is Cordell Bank, an offshore 
granite bank located on the edge of the 
continental shelf, about 43 nautical 
miles (nmi) northwest of the Golden 
Gate Bridge and 20 nmi west of the 
Point Reyes lighthouse. CBNMS is 
entirely offshore and shares its southern 
and eastern boundary with the Gulf of 
the Farallones National Marine 
Sanctuary. The CBNMS eastern 
boundary is six miles from shore and 
the western boundary is the 1000 


fathom isobath on the edge of the 
continental slope. 

CBNMS is located in one of the 
world’s four major coastal upwelling 
systems. The combination of oceanic 
conditions and undersea topography 
provides for a highly productive | 
environment in a discrete, well-defined 
area. The vertical relief and hard 
substrate of the Bank provide benthic 
habitat with near-shore characteristics 
in an open ocean environment 20 nmi 
from shore. 


Geology 


Two distinctive geologic features’ 
characterize the geology of CBNMS: The 
shallow granitic Cordell Bank and the 
surrounding soft bottom of the 
continental shelf and slope. 

Cordell Bank is composed of a granite 
block that was created as part of the 
southern Sierra Nevada range some 93 
million years ago. The Bank is one of 
the few offshore areas where the granite 
block emerges from the newer 
sediments that make up most of the 
continental shelf. The Bank itself is 
about 4.5 miles wide by 9.5 miles long. 
The bottom of the Bank slopes gently 
from depths of 300 to 400 feet (91-122 
meters). Jagged ridges and pinnacles rise 
abruptly from this plain and reach up 
140 to 120 feet (43 to 37 meters) below 
the sea surface. In many places, the 
sides of the ridges and pinnacles are 
extremely steep, often with slopes 
greater than 80 degrees. Six nmi to the 
west of the Bank, along the sanctuary 
boundary, the continental slope drops 
steeply to 6,000 feet and more. 

The ocean bottom around the Bank 
and within the sanctuary contains few 


distinguishing features and is chiefly 


composed of mud and sand deposits. 
Deposits of undifferentiated mud and 
sand extend in a plume to the south and 
a fan to the east of Cordell Bank. To the 
northern and western boundaries, along 
the Farallon escarpment, the continental 
shelf is made up entirely of fine sand _ 
deposits. The complexity of the 
underwater topography and sediment 
distribution increases near the coast 
within the Gulf of the Farallones 
National Marine Sanctuary. 


Climate and Oceanography 


The calendar year at Cordell Bank can 
be broken into three oceanographic 
seasons: upwelling season, relaxation 
season, and winter storm season. The 
upwelling season typically begins with 
the spring transition, characterized by 
strong persistent winds from the 
northwest. This usually occurs 
sometime in late February or early 
March, and is the start of the annual 
productivity cycle along northern and 
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central California. During this season, 
upwelling driven by winds from the 
northwest alternate with periods of 
calm. These winds generally begin to 
subside by late July. August through 
mid-November is the relaxation season. 
During this time, winds are mostly light 
and variable, and the seas can be calm 
for a week or two at a time. This 
changes abruptly with the arrival of the 
first winter storms from the Gulf of 
Alaska. From late November through 
early February, winter storms create 
large waves and strong winds along the 
coast. Ocean conditions can be 
treacherous all year, but especially 
during winter storms. 


Biological Setting/Living Marine 
Resources 


‘Marine Birds 


The waters around Cordell Bank 
provide critical foraging habitat for 
many species of seabirds. Seabird 
density over Cordell Bank can be among 
the highest of any area in central and 
northern California. Fifty-nine seabird 
species have been identified feeding in 
or near the sanctuary. The composition 
of seabirds found at Cordell Bank is a 
mix of local breeding birds and highly 
migratory, open-ocean species. While 
the local representatives use the nearby 
Farallon Islands and Point Reyes areas 
to nest, some migrants nest thousands of 
miles away. A recent study using radio 
tags documented that black-footed 
albatross nesting in the Northwestern 
Hawaiian Islands were “commuting” to 
Cordell Bank waters to forage before 
returning to feed chicks on their nests 
on Midway Atoll. 

Other migratory species use the 
productive waters around the Bank as a 
stopover on their annual migration 
route. Hundreds of thousands of sooty 
shearwaters can be seen on days when 
they are migrating through the 
sanctuary. Sanctuary waters are equally 
important to local breeders. Most of the 
world’s remaining population of ashy 
storm-petrels, which nest on Southeast 
Farallon Island, can be seen on the 
water near the Bank. More than 20,000 
Cassin’s auklets have been counted in a 
single day. 

Some common sanctuary species 
include the black-footed albatross, 
northern fulmar, sooty shearwater, 
storm-petrels, Cassin’s auklet, 
rhinoceros auklet, phalaropes, and 
many species of gulls. 


Marine Mammals 


Twenty-six species of marine 
mammals (a combination of resident 
and migratory species) have been 
observed within the sanctuary. Gray 


_ whales, for example, pass the Bank on 


their annual migrations between Arctic 
feeding grounds and Mexican breeding 
areas. 

The Dall’s porpoise is one of the most 
frequently sighted marine mammals in 
the sanctuary, along with humpback 
and blue whales. Individuals of all 
species use the sanctuary as a 
destination feeding ground. Large 
numbers of the eastern Pacific 
humpback whales and blue whales feed 
during the summer months within the 
Cordell Bank-Bodega Canyon area. 

The harbor porpoise, a species widely 
distributed in coastal waters but rarely 
seen offshore, is regularly observed 
within the sanctuary’s shallow areas. 
Pacific white-sided dolphins and 
northern right whale dolphins are 
abundant. Other cetaceans observed in 
the Sanctuary include Risso’s dolphins 


-and killer whales. 


The California sea lion, the most 
abundant pinniped in California waters, 
has been observed in CBNMS more 
frequently and in greater numbers than 
other pinnipeds. The northern fur seal 
is also abundant in the area in late fall 
and winter (most of them use summer 
breeding grounds in the Channel 
Islands). Stellar sea lions have 
decreased drastically in California in 
recent years, but Cordell Bank remains 
a feeding area for this species, possibly 
because of the abundance of rockfish 
and sardines around the Bank. Nearby 
rookeries include Ato Nuevo Islands 
and the Farallon Islands. The sea lions’ 
winter haul-out grounds include Point 
Reyes and offshore rocks along the 
Sonoma County coast. 


Fish Resources 


More than 180 species of fish have 
been identified in the CBNMS. Many 
species of rockfish (Sebastes sp.) can be 
found at all depths and habitats on and 
around the bank. The bank provides 
critically important habitat for yaung of 
the year, juvenile, and adult rockfishes. 
Lingcod are especially numerous in the 
wintertime, when they move up onto 
the bank to spawn. Many species of 
flatfish use the soft-bottom habitat 
around the bank, and albacore tuna and 
salmon frequent the sanctuary on a 
seasonal basis. Albacore and salmon 
both feed on lanternfish, which migrate 
nightly into shallow surface layers from 
deeper daytime haunts. The recovery of 
Pacific sardine populations is apparent 
in the waters surrounding Cordell Bank. 


Benthic Organisms 


An abundant cover of benthic 
organisms can be seen on the upper rock 
surfaces of Cordell Bank. The high light 
penetration allows for algal 


photosynthesis far deeper than in 
nearshore coastal waters. The constant 
food supply washing the bank combined 
with a hard substrate for attachment 
provide ideal conditions that support a 
rich assemblage of benthic invertebrates. 
Space is the limiting factor on the upper 
pinnacles and ridges of Cordell Bank. 
Ridges are thickly covered with — 
sponges, anemones, hydrocorals, 
hydroids, and tunicates, and scattered 
crabs, holothurians, and gastropods. In 
some places, the invertebrate cover is up 
to one foot thick and very brightly 
colored, mainly in white, pink, yellow, 
and red. 


Proposed Revised Designation 
Document 


NOAA is proposing to specify in the 
Designation Document that the 
submerged lands at CBNMS are legally 
part of the Sanctuary and are included 
in the boundary description. At the time 
the Sanctuary was designated in 1989, 
Title III of the Marine Protection, 
Research, and Sanctuaries Act (now also 
known as the National Marine 
Sanctuaries Act) characterized national 
marine sanctuaries as consisting of 
coastal, marine and ocean waters but 
did not expressly mention submerged 
lands thereunder. NOAA has 
consistently interpreted its authority 
under the NMSA as extending to 
submerged lands, and amendments to 
the NMSA in 1984 (Pub. L. 98-498) 
clarified that submerged lands may be 
designated by the Secretary of 
Commerce as part-of a national marine 
sanctuary (16 U.S.C. 1432(3)). Therefore, 
to be consistent with the NYSA, NOAA 
is updating the Designation Document 
and the boundary description, by 
adding “submerged lands thereunder” 
to the term “marine waters.” 
Additionally, boundary coordinates in 
the revised Designation Document and 
in the Sanctuary regulations will be 
expressed by coordinates based on the 
North American Datum of 1983 (NAD 
83). 

Proposed changes to the Scope of 
Regulations would authorize Sanctuary 
regulation of: activities regarding 


cultural or historic resources; placing or 


abandoning any structure, material, or 
other matter on or in the submerged 
lands of the Sanctuary; taking or 
possessing any marine mammal, sea 
turtle, or bird; introducing or otherwise 
releasing an introduced species from 
within or into the Sanctuary; and 
drilling into, dredging, altering, or 
constructing on the submerged lands. 
Additional proposed changes to the 
Designation Document would provide: 
an updated and more complete 
description of characteristics that give 
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the Sanctuary particular value; an 
updated explanation of the effect of 
Sanctuary authority on preexisting 
leases, permits, licenses, and rights; and 
various minor revisions in order to 
conform wording of the Designation 
Document, where appropriate, to 
wording used for more recently 
designated sanctuaries. 

In Article V (Relation to Other 
Regulatory Programs), the “Fishing’’ 
section is being revised to clarify the 
original intent that, although the 
Sanctuary does not have authority to 
regulate fishing, fishing vessels may be 
regulated with respect to discharge and 
anchoring in accordance with Article 
IV. No changes are proposed to be made 
to the “Defense Activities’’ section of 
the Designation Document. 

The NMSP has carefully considered 
existing state and federal authorities in 
proposing new regulatory authorities to 
ensure protection and management of 
sanctuary resources. Proposed new 
authorities are intended to complement 
existing authorities. 


Proposed Revised Designation 
Document for Cordell Bank National 
Marine Sanctuary 


Preamble 


Under the authority of Title III of the 
Marine Protection, Research, and 
Sanctuaries Act of 1972, as amended, 16 
U.S.C. 1431 et seq. (the “‘Act’’), the 
Cordell Bank and its surrounding waters 
offshore northern California, as 
described in Article 2, are hereby 
designated as a National Marine 
Sanctuary for the purpose of protecting | 
and conserving that special, discrete, 
highly productive marine area and 
ensuring the continued availability of 
the ecological, research, educational, 
aesthetic, historical, and recreational 
resources therein. 


Article I. Effect of Designation 


Cordell Bank National Marine 
Sanctuary (the Sanctuary) was 
designated on May 24, 1989 (54 FR 
22417). Section 308 of the National 
Marine Sanctuaries Act, 16 U.S.C. 1431 
et seq. (NMSA), authorizes the issuance 
of such regulations as may be necessary 
to implement the designation, including 
managing, protecting and conserving the 
conservation, recreational, ecological, 
historical, cultural, archeological, 
scientific, educational, and aesthetic 
resources and qualities of the Sanctuary. 
Section 1 of Article IV of this 
Designation Document lists activities of 
the types that are either to be regulated 
on the effective date of final rulemaking 
or may have to be regulated at some 
later date in order to protect Sanctuary 


resources and qualities. Listing does not 


necessarily mean that a type of activity 
will be regulated; however, if a type of 
activity is not listed it may not be 
regulated, except on an emergency 
basis, unless Section 1 of Article IV is 
amended to include the type of activity 
by the same procedures by which the 
original designation was made. 


Article II. Description of the Area 


The Sanctuary consists of a 399 
square nautical mile area of marine 
waters and the submerged lands 
thereunder encompassed by a boundary 
extending approximately 250° from the 
northernmost boundary of Gulf of the 
Farallones National Marine Sanctuary 
(GFNMS) to the 1,000 fathom isobath 
northwest of the Bank, then south along 
this isobath to the GFNMS boundary 
and back to the northeast along this 
boundary to the beginning point. The 
precise boundaries are set forth in the 
regulations. 


Article III. Characteristics of the Area 
That Give It Particular Value 


Cordell Bank is characterized by a 
combination of oceanic conditions and 
undersea topography that provides for a 
highly productive environment in a 
discrete, well-defined area. In addition, 
the Bank and its surrounding waters 
may contain historical resources of 
national significance. The Bank consists 
of a series of steep-sided ridges and 
narrow pinnacles rising from the edge of 
the continental shelf. It lies on a plateau 
300 to 400 feet (91 to 122 meters) deep 


. and ascends to within about 140 to 120 


feet (42 to 37 meters) of the surface. The 
seasonal upwelling of nutrient-rich 
bottom waters and wide depth ranges in 
the vicinity, have led to a unique 
association of subtidal and oceanic 
species. The vigorous biological 
community flourishing at Cordell Bank 
includes an exceptional assortment of 
algae, invertebrates, fishes, marine 
mammals and seabirds. 


Article IV. Scope of Regulation 


Section 1. Activities Subject to 
Regulation 


The following activities are subject to 
regulation, including prohibition, as 
may be necessary to ensure the 
management, protection, and 
preservation of the conservation, 
recreational, ecological, historical, 
cultural, archeological, scientific, 
educational, and aesthetic resources and 
qualities of this area: 

a. Depositing or discharging any 
material or substance; 

b. Removing, taking, or injuring or 
attempting to remove, take, or injure 


benthic invertebrates or algae located on 
the Bank or within the line representing 
the 50 fathom isobath surrounding the 
Bank; 

c. Hydrocarbon (oil and gas) activities 
within the Sanctuary; 

d. Anchoring on the Bank or within 
the line representing the 50 fathom 
isobath surrounding the Bank; 

e. Activities regarding cultural or 
historical resources; . 

f. Drilling into, dredging, or otherwise 
altering the submerged lands of the 
Sanctuary; or constructing, placing, or 
abandoning any structure, material, or 
other matter on or in the submerged 
lands of the Sanctuary; 

g. Taking or possessing any marine 
mammal, marine reptile, or bird except 
as permitted under the Marine Mammal 
Protection Act, Endangered Species Act 
or Migratory Bird Treaty Act; and 

h. Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced species. 


Section 2. Consistency With 
International Law 


The regulations governing activities 
listed in Section 1 of this Article shall 
apply to foreign flag vessels and foreign 
persons only to the extent consistent 
with generally recognized principles of 
international law, and in accordance 
with treaties, conventions, and other 
agreements to which the United States 
is a party. 


Section 3. Emergency Regulations 


Where necessary to prevent or 
minimize the destruction of, loss of, or 
injury to a Sanctuary resource or 
quality, or minimize the imminent risk 
of such destruction, loss, or injury, any 
and all activities, including those not 
listed in Section 1 of this Article, are 
subject to immediate temporary 
regulation, including prohibition, 
within the limits of the Act on an 
emergency basis for a period not to | 
exceed 120 days. 


Article V. Relation to Other Regulatory 
Programs 


Section 1. Fishing 


The regulation of fishing is not 
authorized under Article IV. All 
regulatory programs pertaining to 
fishing, including Fishery Management 
Plans promulgated under the . 
Magnuson-Stevens Fishery 
Conservation and Management Act, 16 
U.S.C 1801 et seq. (““Magnuson-Stevens 
Act’’), shall remain in effect. All 
permits, licenses, approvals, and other 
authorizations issued pursuant to the 
Magnuson-Stevens Act shall be valid 
within the Sanctuary. However, all 
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fishing vessels are subject to regulation 


’ under Article IV with respect to 


discharges and anchoring. 
Section 2. Defense Activities 


The regulation of activities listed in 
Article IV shall not prohibit any 
Department of Defense (DOD) activities 
that are necessary for national defense. 
All such activities being carried out by 
DOD within the Sanctuary on the 
effective date of designation shall be 
exempt from any prohibitions contained 
in the Sanctuary regulations. Additional 
DOD activities initiated after the 
effective date of designation that are 
necessary for national defense will be 
exempted after consultation between the 


_ Department of Commerce and DOD. 


DOD activities not necessary for 
national defense, such as routine 
exercises and vessel operations, shall be 
subject to all prohibitions contained in 
the Sanctuary regulations. 


Section 3. Other Programs 


All applicable regulatory programs 
shall remain in effect, and all permits, 
licenses, approvals, and other 
authorizations issued pursuant to those 
programs shall be valid, subject only to 
the regulation of activities pursuant to 
Article IV. 


Article VI. Alterations to This 
Designation 


The terms of designation, as defined 
under section 304(a) of the Act, may be 
modified only by the same procedures 
by which the original designation is 
made, including public hearings, 
consultation with interested Federal, 
State, and local agencies, review by the 
appropriate Congressional committees 
and Governor of the State of California, 
and approval by the Secretary of 
Commerce or designee. [END OF 
DESIGNATION DOCUMENT] 


Summary of the Proposed Regulatory 
Amendment 


The proposed regulatory changes 
would clarify that “‘submerged lands” 
are within the Sanctuary boundary, i.e., 
part of the Sanctuary. This would 
update the boundary to make it 
consistent with the NMSA and the 
revised Designation Document. (See 
explanation of boundary clarification in 
preceding discussion of proposed 
revised Designation Document.) 


- Technical corrections would be made to 


the Sanctuary boundary and the 
boundary coordinates would be based 
on the North American Datum of 1983. 
Since designation, the area of CBNMS 
has been described as approximately 
397 square nautical miles. However, 
adjusting for technical corrections and 


using updated technologies, the CBNMS 
area is now more accurately described 
as approximately 399 square nautical 
miles. The legal description of CBNMS 
would be updated to reflect this change. 
This update would not constitute a 
change in the geographic area of the 
Sanctuary but rather a more precise 
estimate of its size. 

The proposed regulations would also 
clarify and otherwise modify the 
existing (1989) regulation prohibiting 
discharging or depositing any material 


‘or other matter. Clarifications would be 


made to make it clear that the regulation 
applies to discharges and deposits 
“from within or into the Sanctuary”’ 
(“‘into” is intended to make clear that 
the prohibition would apply not only to 
discharges and deposits originating in 
the Sanctuary (e.g., from vessels in the 
Sanctuary), but also, for example, from 
discharges and deposits above the 
Sanctuary, such as from aircraft). The 
exception for fish, fish parts, or 


. chumming materials (bait) is clarified so 


that it applies only to such discharges 
or deposits made during the conduct of 
lawful fishing activity within the 
Sanctuary. The exception for 


‘biodegradable effluent discharges from 


marine sanitation devices is clarified to 
apply only to operable Type I or II 
marine sanitation devices approved by 
the United States Coast Guard in 
accordance with the Federal Water 
Pollution Control Act, as amended. 
Although the existing exception for 
vessel wastes “generated by marine 
sanitation devices” was intended to 
prohibit the discharge of untreated 
sewage into the Sanctuary, the proposed 
change would clarify that such 
discharges are only allowed if generated 
by Type I or II marine sanitation 
devices. Type I and Type II marine 
sanitation devices treat wastes, but Type 
III marine sanitation devices store waste 
until it is removed at designated pump- 
out stations on shore or discharged at 
sea. 

The discharge and deposit regulation 
would be modified by removing the 
exception for discharging or depositing 
food waste resulting from meals 
onboard vessels. Coast Guard 
regulations prohibit discharge of food 
wastes (garbage) within three nmi and 
prohibit discharge of food wastes unless 
ground to less than one inch within 
three to twelve nmi. The proposed 
Sanctuary regulation modification 
would provide increased protection to 
Sanctuary resources and qualities from 
such marine debris vis-a-vis the Coast 
Guard regulations in the area of the 
Sanctuary beyond three nmi. 

No other changes are being made to 
the exceptions that allow discharge of 


water (including vessel cooling water) 
and other biodegradable effluents 
incidental to vessel use of the Sanctuary 
generated by routine vessel maintenance 
(e.g., deck wash down) and engine 
exhaust. These exceptions do not 
include and, therefore, it continues to be 
prohibited to discharge, ballast water or 
oily wastes resulting from bilge 
pumping. Ballast water is a known 
vector for introduced species and other 
contaminants from the source area. The 
discharge of oily wastes from bilge 
pumping is interpreted here to mean 
any waste that produces a visible sheen. 
The proposed clarifications and 
modifications are intended to achieve 
increased protection of Sanctuary 
resources and qualities. The proposed 
clarifications and modification are 
intended to achieve increased 
protection of Sanctuary resources and 
qualities. 

The proposed exceptions to the 
revised discharge and deposit regulation 
would also restrict cruise ships to 
discharging only vessel cooling water 
into the Sanctuary. ‘‘Cruise ship” is 
defined to mean: a vessel with 250 or 
more passenger berths for hire. The 
prohibition would protect Sanctuary 
water quality from the potentially large 
volume of wastewater that may be 
discharged by cruise ships, while 
allowing for them to transitthe 
Sanctuary. Currently 643,000 cruise 
ship passengers embark annually from 
California ports in San Francisco Bay, 
Los Angeles, and San Diego. Ninety 
cruise ship arrivals and departures 
(Metropolitan Stevedore Company) are 
estimated at the San Francisco 
Passenger Terminal in 2006. Many of 
these cruise ships will be entering and 
exiting the Bay through the south bound 
vessel traffic lanes which do not transit 
the Sanctuary, but are adjacent to the 
Sanctuary. Although partly constrained 
by the lack of local docking facilities, 
cruise ship visits are likely to continue 
to increase as the fleet shifts from 
international to domestic cruises and 
begins using a new cruise ship docking 
facility planned for San Francisco Bay. 
Due to their sheer size and passenger 
capacity, cruise ships can cause serious 
impacts to the marine environment. The 
main pollutants generated by a cruise 
ship are: sewage, also referred to as 
black water; gray water (shower, sink, 
and dishwashing water); oily bilge 
water; hazardous wastes; and solid 
wastes. Based on EPA estimates, in one 
week a 3000-passenger cruise ship 
generates about 210,000 gallons of 
sewage, 1,000,000 gallons of gray water, 
37,000 gallons of oily bilge water, more 
than 8 tons of solid waste, millions of 
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gallons of ballast water containing 
potential invasive species, and toxic 
wastes from dry cleaning and photo- 
processing laboratories. Although cruise 
ships discharge waste from a single 
source, they are exempt from regulation 
under the Clean Water Act (CWA) point 
source permitting system. The CWA 
allows the discharge of untreated black 
water anywhere beyond three miles 
from shore, and does not require any 
treatment of gray water. 

Finally, the discharging or depositing 
of any material or other matter from 
beyond the boundary of the Sanctuary 
that subsequently enters the Sanctuary 
and injures a Sanctuary resource or 
quality would be modified to conform 
its phrasing to other more recently 
designated sanctuaries’ regulatory 
language. The proposed revision would 
not change the substance of the 
regulation. 

The proposed regulatory changes 
would also include a new regulation 
prohibiting drilling into, dredging or 
otherwise altering Cordell Bank or the 
submerged lands on or within the line 
representing the 50-fathom isobath of 
the Bank except as incidental and 
necessary to lawful use of any fishing 
gear during normal fishing operations. 
This part of the proposed regulation 
would ensure the prominent geological 
features of the Bank, such as the 
pinnacles and ridges, are protected from 
permanent destruction from activities 
such as anchoring or exploratory 
activity. Another concern has been 
bottom-contact fishing gear. At present 
this gear type is regulated to protect the 
bottom habitat under 50 CFR Part 660. 
This proposed regulation would also 
add specificity to the types of 
submerged lands alteration not allowed 
by including “abandoning” structures, 
materials, or other matters as a 
prohibition. This change will help 
protect the Sanctuary from unwanted . 
debris (such as wrecked vessels or 
seabed research equipment) abandoned 
by Sanctuary visitors. 

The proposed regulatory changes 
would also include a new regulation 
prohibiting drilling into, dredging or 
otherwise altering the submerged lands 
within the balance of the Sanctuary, 
beyond the line representing the 50- 
fathom isobath surrounding the Bank, 
except as incidental and necessary to 
anchoring and to lawful use of any 
fishing gear during normal fishing 
operations. This proposed regulation 
would also add specificity to the types 
of submerged lands alteration not 
allowed by including ‘‘abandoning”’ 
structures, materials, or other matters as 
a prohibition. This change will help 
protect the Sanctuary from unwanted 


debris (such as wrecked vessels or 

seabed research equipment and fishing 
traps). This proposed regulation would 
add protection to the shallow sand and 


mud deposits that make up the 


surrounding soft bottom of the 
continental shelf and slope, important 
habitats that provide support for the 
living resources of the Sanctuary. 

The proposed regulatory changes 
would also include a new prohibition 
on take of marine mammals, birds, and 
sea turtles, except as expressly 
authorized by the Marine Mammal 
Protection Act, as amended (16 U.S.C. 
1361 et seq.), Endangered Species Act, 
as amended (16 U.S.C. 1531 et seq.), 
Migratory Bird Treaty Act, as amended 
(16 U.S.C. 703 et seq.), or any regulation 
promulgated under one of these acts. 
The intent of this regulation is to bring 
a special focus to protection of the 
diverse and vital marine mammal and 
bird populations and the sea turtles of 
the Sanctuary. This area-specific focus 
is complementary to other resource 
protection agencies, especially given 
that other Federal and State authorities 
must spread limited resources over 
much wider geographic areas. This 
regulation would be consistent with 
regulations at several other more 
recently designated national marine 
sanctuaries, and would provide 
additional deterrence per the civil 
penalties afforded under the NMSA. 
Further, the prohibition would cover all 
marine mammals, sea turtles, and birds 
within or above the Sanctuary. The 
Sanctuary’s proposed regulation would 
not apply if an activity (including a 
federally or state-approved fishery) that 
does or might cause take of marine 
mammals, birds or sea turtles has been 
authorized to do so under the MMPA, 
ESA, or MBTA or an implementing 
regulation. With this proposed 
regulation, if National Marine Fisheries 
Service (NMFS) or the United States 
Fish and Wildlife Service (USFWS) 
issues a permit for the take of a marine 
mammal, bird, or sea turtle, the 
permitted activity would be allowed 
under NMSP regulations and therefore 
would not require a permit from the 
Sanctuary unless the activity would also 
violate another Sanctuary regulation. 
“Take” is defined in the NMSP 
program-wide regulations at 15 CFR 
922.3. 

The proposed regulatory changes 
would also prohibit possessing within 
the Sanctuary (regardless of where 
taken, moved, or removed from) any 
marine mammal, sea turtle, or bird, 
except as expressly authorized by the 
MMPA, ESA, MBTA, or any regulation, 
as amended, promulgated under the 
MMPA, ESA, or MBTA. This proposed 


regulation would serve to provide a 
greater deterrent for violations of 
existing laws protecting marine 
mammals, birds, and sea turtles than 
that offered by those other laws alone. 
This proposed regulation would also be 
consistent with recent regulations 
adopted by other national marine 
sanctuaries and would enhance 
protection provided by the prohibition 
on take of marine mammals, seabirds, 
and sea turtles (see above). With this 
proposed regulation, if NMFS or the 
USFWS issues a permit for the 
possession of a marine mammal, bird, or 
sea turtle, the permitted activity would 
be allowed under NMSP regulations and 
therefore would not require a permit 
from the Sanctuary unless the activity 
would also violate another Sanctuary 
regulation. 

The proposed regulatory changes 
would prohibit introducing or otherwise 
releasing from within or into the 
Sanctuary an introduced species except 
striped bass (Morone saxatilis) released 
during catch and release fishing activity. 
“Introduced species” is defined to 
mean: (1) a species (including any of its 
biological matter capable of 
propagation) that is non-native to the 


. ecosystems protected by the Sanctuary; 


or (2) any organism into which genetic 
matter from another species has been 
transferred in order that the host 
organism acquires the genetic traits of 
the transferred genes. The prohibition 
would not apply to the release of striped 
bass (Morone saxatilis) during catch and 
release fishing activity. Striped bass 
were intentionally introduced in 
California in 1879, and in 1980 the 
California Department of Fish and Game 
initiated a striped bass hatchery 
program to support the striped bass 
sport fishery, which according to the 
California Department of Fish and Game 
is one of the most important fisheries on 
the Pacific Coast. The California 
Department of Fish and Game manages 
the striped bass fishery through a 
Striped Bass Management Conservation 
Plan. This prohibition is designed to 
help reduce the risk from introduced 
species, including their seeds, eggs, 
spores, and other biological material 
capable of propagating. The intent of the — 
prohibition is to prevent injury to 
Sanctuary resources and qualities, to 
protect the biodiversity of the Sanctuary 
ecosystems, and to preserve the native 
functional aspects of the Sanctuary 
ecosystems, which are put at risk by 
introduced species. Introduced species 
may become a new form of predator, 
competitor, disturber, parasite, or 
disease that can have devastating effects 
upon ecosystems. For example, 
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introduced species impacts on native 
coastal marine species of the Sanctuary 
could include: replacement of a 
functionally similar native species” 
through competition; reduction in 
abundance or elimination of an entire 
population of a native species, which 
can affect native species richness; 
inhibition of normal growth or 
increased mortality of the host and 
associated coastal marine species of the 


Sanctuary could include: replacement of 


_a functionally similar native species 
.through competition; reduction in 
abundance or elimination of an entire 
population of a native species, which 
can affect native species richness; 
inhibition of normal growth or 
increased mortality of the host and 
associated species; increased intra- or 
interspecies competition with native 
species; creation or alteration of original 
substrate and habitat; hybridization 
with native species; and direct or 
indirect toxicity (e.g., toxic diatoms). 
Changes in species interactions can lead 


to disrupted nutrient cycles and altered - 


energy flows that ripple with 
unpredictable results through an entire 
ecosystem. Introduced species may also 
pose threats to endangered species, and 
native species diversity. 

Another proposed modification is to 
the permit regulations and would 
strengthen and augment the requirement 
that the Director consider certain 
criteria when evaluating permit 
applications. Whereas the existing 
regulation simply indicates that the 
Director shall evaluate certain matters in 
deciding whether to grant a permit, the 
proposed modified regulation would 
state that the Director may not issue a 
permit unless the Director first 
considers certain factors, including but 
not limited to whether: the duration of 
the proposed activity is no longer than 
necessary to achieve its stated purpose; 
the proposed activity will be conducted 
in a manner compatible with the 
primary objective of protection of 
Sanctuary resources and qualities; 
considering the extent to which the 
conduct of the activity may diminish or 
. enhance Sanctuary resources and 
qualities; any potential indirect, 
secondary or cumulative effects of the 
activity; and the duration of such 
effects; and, it is necessary to conduct 
the proposed activity within the 
Sanctuary. 

The proposed modifications would 
also add permit application 
requirements. Permit applicants would 
be required to submit information 
addressing the criteria that the Director 
must consider in order to issue a permit. 
Additionally, the permit regulation 


would stipulate that Sanctuary permits 
are nontransferable. 

The proposed modifications to the 
permit regulations would also stipulate 
that Sanctuary permits must contain 
certain terms and conditions. These 
terms and conditions would include 
information deemed appropriate by the 
Director of the National Marine 
Sanctuary Program. 

The proposed modifications to the 
permit regulations would also expressly 
require that in addition to any other 
terms and conditions that the Director 
deems appropriate, Sanctuary permits 
must require that the permittee agree to 
hold the United States harmless against 
any Claims arising out of the permitted 
activities. 


Public Hearings | 


NOAA is publishing this proposed 
rule to provide notice to the public and 
invite advice, recommendations, 
information, and other comments from 
interested parties on the proposed rule 
and Draft Management Plan/Draft 
Environmental Impact Statement (DMP/ 
DEIS). These are joint public hearings 
conducted by Cordell Bank, Gulf of the 
Farallones and Monterey Bay National 
Marine Sanctuaries and will be held as 
detailed below: 

(1) November 29, 2006, 6:30 p.m. at 
the Cambria Pines Lodge, 2905 Burton 
Drive, Cambria, CA 93428. 

(2) November 29, 2006, 6:30 p.m. at 
the Bodega Marine Laboratory, 2099 
Westside Road, Bodega Bay, CA 94923. 

(3) November 30, 2006, 6:30 p.m. at 
the Monterey Conference Center, One 
Portola Plaza, Monterey, CA 93940. 

(4) November 30, 2006, 6:30 p.m. at 
the Dance Palace Community Center, 
503 B Street, Point Reyes Station, CA 
94956. 

(5) December 5, 2006, 6:30 p.m. at the 
University of California Santa Cruz Inn 
and Conference Center, 611 Ocean 
Street, Santa Cruz, CA 95060. 

(6) December 5, 2006, 6:30 p.m. at the 
Fort Mason Center, Firehouse (NE 
corner of Center), San Francisco, CA 
94123. 

(7) December 6, 2006, 6:30 p.m. at the 
Community United Methodist Church, 
777 Miramontes Street, Half Moon Bay, 

CA 94019. 


Miscellaneous Rulemaking 
Requirements 


National Marine Sanctuaries Act 


Section 304(a)(4) of the National 
Marine Sanctuaries Act (16 U.S.C. 
1434(a)(4)) requires that the procedures 
specified in section 304 for designating 
a national marine sanctuary be followed 
for modifying any term of designation. 


regulatory action does not have 


In particular, section 304 requires that 
the Secretary of Commerce submit to the 
Committee on Resources of the United 
States House of Representatives and the 
Committee on Commerce, Science, and 
Transportation of the United States 


- Senate, no later than the same day as 


this notice is published, documents 
including a copy of this notice, the 
terms of the proposed designation (or in 
this case, the proposed changes thereto), 
the proposed regulations, a draft 
management plan detailing the 
proposed goals and objectives, 
management responsibilities, research 
activities for the area, and a draft 
environmental impact statement. In 
accordance with section 304, the 
required documents are being submitted 
to the Congressional Committees. 


National Environmental Policy Act 


When changing a term of designation 
of a National Marine Sanctuary, section 
304 of the NMSA (16 U.S.C. 1434) 
requires the preparation of a draft 
environmental impact statement (DEIS), 
as provided by the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and that the DEIS 
be made available to the public. NOAA 
has prepared a DMP/DEIS on the 
proposal and copies are available at the 
address and Web site listed in the 
Address section of this proposed rule. 
Responses to comments received on the | 
DMP/DEIS will be published in the 
FMP/FEIS and final rule. 


Executive Order 12866: Regulatory 
Impact 


This proposed rule has been 
determined to be not significant within 
the meaning of section 3(f) of Executive 
Order 12866 because it will not result 
in: 
(1) An annual effect on the economy 
of $100 million or more or adversely 
affect in a material way the economy, 
productivity, competition, jobs, the 
environment, or public health and 
safety; 

(2) A serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

63) A material alteration of the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or 
rights and obligations of such recipients; 
or 

(4) Novel legal or policy issues arising 
out of legal mandates, the President’s 
priorities, or the principles set forth in 
the Executive Order. 


Executive Order 13132: Federalism 
Assessment 


NOAA has concluded that this 


59046 


Federal Register / Vol. 71, No. 194/Friday, October 6, 2006 / Proposed Rules 


federalism implications sufficient to 
warrant preparation of a federalism 
assessment under Executive Order 
13132. The Sanctuary does not include 
State waters. Furthermore, the proposed 
changes will not preempt State law, but 
will simply complement existing State 
authorities. In keeping with the intent of 
the Executive Order, however, the 
NMSP consulted with a number of 
entities within the State who 
participated in development of the 
proposed rule, including but not limited 
to, the California Department of Boating 
and Waterways, the California State 
Lands Commission, the California 
Department of Fish and Game, and the 
California Resources Agency. 


Regulatory Flexibility Act 


The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
proposed rule, if adopted, would not 
have a significant economic impact on 
a substantial number of small entities. 
The factual basis for this certification is 
as follows: 

Based primarily on recent 
socioeconomic studies, NOAA has 
identified the following small 
businesses and small organizations as 
defined by the Regulatory Flexibility 
Act. Small business concerns operating 
within the Sanctuary include 
commercial fishermen, consumptive 
recreational charter businesses, and 
non-consumptive recreational charter 
businesses. Small organizations 
operating within the Sanctuary include 
non-governmental organizations (NGOs) 
and/or non-profit organizations (NPOs) 
~ dedicated to environmental education, 
research, restoration and conservation 
concerning marine and maritime 
heritage resources. There are no small 
governmental jurisdictions in the 
Sanctuary. The Sanctuary lies entirely 
in federal waters. 


1. Small Businesses 


Small business concerns operating 
within the Sanctuary include 
commercial fishermen which vary in 
number seasonally and annually from 
approximately 100 to 300 boats; 
approximately 5 consumptive 
recreational charter fishing businesses; 
and approximately 3 non-consumptive 
recreational charter businesses engaged 
in wildlife viewing. The approximately 
3 small organizations operating within 
the Sanctuary include NGOs and/or 
NPOs dedicated to environmental 
education, research, restoration, and 
conservation concerning marine and 
maritime heritage resources. There are 


no small governmental jurisdictions in 
or adjacent to the Sanctuary. 

The proposed modification to the 
Sanctuary’s discharge/deposit 
regulation clarifying that discharges 
allowed from marine sanitation devices 
applies only to Type I and Type II 
marine sanitation devices would not 
introduce any new restrictions on small 
entities and would merely clarify the 
original intent of the Sanctuary’s 
discharge regulation. To the extent that 
this clarification might affect customary, 
though illegal, sewage discharge 
practices of some small entities, the 
adverse affect on those operations is 
expected to be less than significant 
because such discharges may legally 
occur beyond the Sanctuary’s boundary, 
or vessel sewage may be pumped out 
and disposed of at mainland ports and 


harbors. Additionally, some small 


entities may receive indirect benefits 
from this clarification, especially as it 
might pertain to preventing large 
volume discharges from larger vessels, 
since it may contribute to sustaining 
favorable environmental quality in their 
area of operation. 

The proposed modification to the 
Sanctuary’s discharge/deposit . 
regulation that would specify that 
discharging or depositing fish, fish 
parts, or chumming materials (bait) may 
occur only during the conduct of lawful 
fishing activity within the Sanctuary is 
not expected to have a significant 
adverse impact on small entities 
because it would not apply to conduct 
of lawful fishing activity within the 
Sanctuary. In some areas “chumming” 
marine waters is a practice that has been 
associated with non-consumptive 
recreational activities (e.g., attracting 
sharks for photography). When 
chumming is used for research purposes 
(e.g., attracting seabirds for study), this 
activity may be eligible for a research 
permit. Furthermore, small entities not 
engaged in lawful fishing could apply 
for and, if appropriate, be granted a 
Sanctuary permit to conduct this 
otherwise prohibited discharge/deposit. 

The proposed modification that 
would prohibit the discharge of meals 
on board vessels would not result in a 
significant impact to small entities. 
Resulting impacts may include 
additional costs and time potentially 
involved in traveling the additional 
distance beyond the Sanctuary’s 
boundary to appropriately dispose of 
food waste, or such waste can be 
disposed of on shore. . 

The proposed prohibition on 


discharge from cruise ships would have ~ 


no adverse impacts on any current small 
entity operations. The Small Business 
Administration defines the threshold for 


a “Scenic and Sightseeing 
Transportation, Water” small business 
as an entity that has average annual 
receipts of $6.5 million per year or less 
(NAICS 487210). ‘Cruise ship” is 
defined by the Sanctuary to mean a 
vessel with 250 or more passenger 
berths for hire. All of the cruise ship 
entities that operate vessels in the 
Sanctuary with more than 250 passenger 
berths are considered large entities. 
Additionally, cruise ships will not be 
prevented from transiting the Sanctuary, 
as indicated by the exception for ‘‘vessel 
cooling water.” All other discharge 
material must be disposed of beyond the 
Sanctuary boundary, provided that it 
does not enter and injure a Sanctuary 
resource. 

The proposed prohibition on 
abandoning any structure, material or 
other matter on or in the submerged 
lands of the Sanctuary would have no 
significant adverse impacts on small 
entities within the Sanctuary because 
none of these operations are dependent 
upon a practice of abandoning 
structures or other matter on or in the 
submerged lands of the Sanctuary. 
However, should a small entity, such as 
a research entity, occasionally want to 
temporarily leave materials on the 
submerged lands of the Sanctuary, such 
as research equipment, it can apply for 
a Sanctuary research permit. 
Additionally, this prohibition may offer 
an indirect beneficial effect to marine ~ 
salvage companies whose services may 
be called upon to remove grounded, 
sinking or submerged vessels that would 
otherwise be illegal to leave abandoned 
upon the submerged lands of the 
Sanctu 

‘The proposed prohibition on altering 
the submerged lands on or within the 
line representing the 50-fathom isobath 
surrounding Cordell Bank would be 
applicable but have no adverse impacts 
on current small entity operations 
within the Sanctuary. Most small entity 
operations affected by this prohibition 
do not normally involve, depend upon, 
or result in alteration of the submerged 
lands of the Sanctuary, and as such 
would not be adversely affected by this 
regulation. For those entities that do 
occasionally need to temporarily place 
materials on the submerged lands of the 
Sanctuary, such as research entities, the" 
Sanctuary permitting process can be 
used to allow acceptable activities. 

No adverse impact on small entities is 
expected to result from the proposed 
regulation change that prohibits the 
alteration of the submerged lands of the 
Sanctuary beyond the line representing — 
the 50-fathom isobath surrounding the 
Bank. Most small entity operations do 


-not normally involve, depend upon, or 
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result in alteration of the submerged 
lands of the Sanctuary, and as such 
would not be adversely affected by this 
regulation. For those entities that do 
occasionally need to temporarily place 
materials on the submerged lands of the 
Sanctuary, such as research entities, the 
Sanctuary permitting process can be 
used to potentially allow acceptable 
activities. 

The proposed prohibitions on take 
and possession of marine mammals, 
birds, and sea turtles are not éxpected 
to result in a significant adverse impact 
on small entities because those entities’ 
operations may lawfully involve such 
takes under authorization granted 
pursuant to the Marine Mammal 
Protection Act (16 U.S.C. 1361 et seq.), 
Endangered Species Act (16 U.S.C. 1531 
et seq.), Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.), or any regulation 
promulgated under one of these acts. 
Additionally, non-consumptive 
recreational charter businesses may 
receive indirect beneficial effects from 
these proposed regulations because the 
added protection to. marine mammals, 
birds, and sea turtles can complement 
business activities focused on whale 
watching, or other marine excursion 
tours. For example, the additional 
protection this prohibition affords may 
potentially result in improved status of 
such animals at the Farallon Islands. 
This in turn may lead to the beneficial 
effect of more consumer interest in 
services rendered by non-consumptive 
recreational charter businesses. 

The proposed prohibition on 
introducing or otherwise releasing from 
within or into the Sanctuary an 
introduced species is not expected to 
significantly adversely impact small 
entities because releasing or otherwise 
introducing an introduced species is not 
part of the business associated with 
most of the identified small entities. 
Small entities whose business may 
include catch and release of striped bass 
(Morone saxatilis) (i.e., consumptive 
recreational charter businesses), would 
not be affected because the prohibition 
would not apply to the catch and release 
of striped bass. By prohibiting such 
introductions, indirect benefits may 
result for certain small entities since 
their activities could potentially be 
negatively impacted by the spread of 
introduced species. 

Significant adverse impacts to small 
entities are not expected to result from 
the revision and strengthening of the 
Sanctuary’s regulation protecting 
historical resources because the 
regulation would remain essentially the 
same with regard to how small entities 
- may conduct their activities. For 
example, non-consumptive recreational 


_ charter businesses are expected to 


continue to operate chartered dive trips 
in a manner that does not involve the 
unlawful practice of injuring or 
removing submerged cultural resources. 
Thus, although the proposed revised 
regulation would be more 
comprehensive in the protection 
provided to these resources (prohibiting 
moving, removing, possessing, injuring 
or attempting to move, remove, possess, 
or injure any Sanctuary historical 
resource), no significant adverse impact 
is expected for existing lawful business 
practices. The proposed regulation may 
offer an indirect beneficial effect for 
non-consumptive recreational charter 
businesses, as it would help ensure that 
submerged cultural resources remain 
intact for divers to enjoy. 

The proposed modification of permit 
issuance criteria and procedures is not 
expected to significantly adversely 
affect any of the small entities within 
the Sanctuary as most of their activities 
do not require a Sanctuary permit. The 
proposed revised permit regulations 
maintain the status quo scope of 
activities for which a permit may 
potentially be issued (research, 
education, and salvage). On the 
occasion that a Sanctuary-based 
research, education, salvage, or other 
project might require a permit, the 
proposed modified criteria and 
procedures are not expected to 
significantly adversely affect the 
activities of the requesting entities, 
because the proposed revised permit 
regulation in essence merely explicitly 
clarifies other concepts implicit in the 
current regulation or a part of agency 
practice with regard to it. 

Because this action would not have a 
significant economic impact on a 
substantial number of small entities, no 
initial regulatory flexibility analysis was 
prepared. 


Paperwork Reduction Act 


This proposed rule involves an 
existing information collection 
requirement currently approved by 
OMB (OMB approval number 0648— 
0141) under the Paperwork Reduction 
Act of 1980, 44 U.S.C. 3501 et seq. The 
proposed rule will not require any 
change to the currently approved OMB 
approval and would not result in any 
change in the public burden in applying 
for and complying with NMSP 
permitting requirements. 

The public reporting burden for these 
permit application requirements is 
estimated to average 1.00 hour per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 


completing and reviewing the collection 


‘of information. Send comments 


regarding this burden estimate, or any 
other aspect of this data collection, 
including suggestions for reducing the 
burden, to David Bizot, National Permit 
Coordinator, NOAA National Marine 
Sanctuary Program, 1305 East-West 
Highway, N/ORM-6, Silver Spring, MD 
20910, by e-mail to 
David.Bizot@noaa.gov, by fax to (301) 
713—0404,; or by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

The proposed revised permit 
regulations would require the Director 
of the NMSP to consider the proposed 
activity for which a permit application 
has been received. The proposed 
modifications to the permit procedures 
and criteria (15 CFR 922.113) would 
further refine current requirements and 
procedures of the general National 
Marine Sanctuary Program regulations 
(15 CFR 922.48(a) and (c)). The 
proposed modifications would also 
clarify existing requirements for permit 
applications found in the Office of 
Management and Budget approved 
applicant guidelines (OMB Control 
Number 0648-0141). The revised permit 
regulations would add language about: 
the qualifications, finances, and 
proposed methods of the applicant; the 
compatibility of the proposed method 
with the value of the Sanctuary and the 
primary objective of protection of 
Sanctuary resources and qualities; the 
necessity of the proposed activity; and 
the reasonably expected end value of 
the proposed activity. 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act, unless that collection of 
information displays a ey valid 
OMB control number. 

In this proposed rule, NOAA is 
publishing in its entirety 15 CFR Part 
922, Subpart G, as it would read with 
the amendments described above. Those 
amendments are the subject of this 
proposed rule and request for 
comments. NOAA’s publishing of the 
entire body of regulations specifically 
governing the CBNMS, showing the 
proposed changes, is meant to facilitate 
the reader’s understanding of the 
regulations and better inform public 
comments. 


List of Subjects in 15 CFR Part 922 
Administrative practice and 


_ procedure, Coastal zone, Historic 


preservation, Intergovernmental 
relations, Marine resources, Natural 


| 
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resources, Penalties, Recreation and 
recreation areas, Reporting and 

_ recordkeeping requirements, Wildlife, 
Incorporation by reference. 


(Federal Domestic Assistance Catalog 
Number 11.429 Marine Sanctuary Program) 


Dated: September 29, 2006. 
Elizabeth R. Scheffler, 
Associate Assistant Administrator for 
Management for Ocean Services and Coastal 
Zone Management. 


PART 922—{[AMENDED] 


1. The authority citation for Part 922 
continues to read as follows: 


Authority 16 U.S.C. 1431 et seq. 


2. Subpart G is revised to read as 
follows: 


Subpart G—Cordell Bank National Marine 

Sanctuary 

Sec. 

922.110 Boundary. 

922.111 Definitions. 

922.112 Prohibited or otherwise regulated 
activities. 

922.113 Permit procedures and issuance 
criteria. 

Appendix A to Subpart G of Part 922— 

Cordell Bank National Marine Sanctuary 

Boundary Coordinates 


Appendix B to Subpart G of Part 922—Line 
Representing the 50-Fathom Isobath 
Surrounding Cordell Bank 


Subpart G—Cordell Bank National 
Marine Sanctuary 


§922.110 Boundary. 

The Cordell Bank National Marine 
Sanctuary (Sanctuary) boundary 

- encompasses a total area of 

approximately 399 square nautical miles 
(nmi) of ocean waters, and submerged 
lands thereunder, off the northern coast 
of California approximately 50 miles 
west-northwest of San Francisco, 
California. The Sanctuary boundary 
extends westward (approximately 250 
degrees) from the northwestern most 
point of the Gulf of the Farallones 
National Marine Sanctuary (GFNMS) 
towards the 1,000 fathom isobath 
northwest of Cordell Bank. The 
Sanctuary boundary then generally 
follows this isobath in a southerly 
direction to the southwestern-most 
point of the GFNMS boundary. The 
Sanctuary boundary then follows the 
GFNMS boundary again to the 
northwestern-most point of the GFNMS. 
The exact boundary coordinates are 
listed in Appendix A to this subpart. 


§922.111 Definitions. 


In addition to the definitions found in 
§ 922.3, the following definitions apply 
to this subpart: 


Cruise ship means a vessel with 250 
or more passenger berths for hire. 

Introduced Species means: 

(1) A species (including, but not 
limited to, any of its biological matter 
capable of propagation) that is non- 
native to the ecosystem(s) protected by 
the Sanctuary; or 

(2) Any organism into which genetic 
matter from another species has been 
transferred in order that the host 
organism acquires the genetic traits of 
the transferred genes. 


§922.112 Prohibited or otherwise 
regulated activities. 

(a) The following activities are 
prohibited and thus are unlawful for 
any person to conduct or to cause to be 
conducted within the Sanctuary: . 

(1)(i) Discharging or depositing from 
within or into the Sanctuary, other than 
from a cruise ship; any material or other 
matter except: 

(A) Fish, fish parts, or chumming 
materials (bait), used in or resulting 
from lawful fishing activity within the 
Sanctuary and discharged or deposited 
while conducting lawful fishing activity 
within the Sanctuary; 

(B) Biodegradable effluents incidental 
to vessel use and generated by an 
operable Type I or II marine sanitation 
device (U.S. Coast Guard classification) 
approved in accordance with section 
312 of the Federal Water Pollution 
Control Act, as amended, (FWPCA), 33 
U.S.C. 1322. Vessel operators must lock 
all marine sanitation devices in a 
manner that prevents discharge of 
untreated sewage; 

(C) Biodegradable material or other 
matter from a vessel resulting from deck 
wash down or vessel engine cooling 
water; or 

(D) Vessel engine exhaust. 

(ii) Discharging or depositing, from 
within or into the Sanctuary, any 
material or other matter from a cruise 
ship except vessel engine cooling water. 

(iii) Discharging or depositing, from 
beyond the boundary of the Sanctuary, 
any material or other matter that 
subsequently enters the Sanctuary and 
injures a Sanctuary resource or quality, 
except as listed in paragraphs (a)(1)(i) 
and (a)(1)(ii) of this section. 

(2) Except as incidental and necessary 
to lawful use of any fishing gear, during 
normal fishing operations: removing, 
taking, or injuring or attempting to 
remove, take, or injure benthic 
invertebrates or algae located on Cordell 
Bank or on or within the line 
representing the 50-fathom isobath 
surrounding the Bank. The coordinates 
for the line representing the 50-fathom 
isobath are listed in Appendix B to this 
-subpart. There is a rebuttable 


presumption that any such resource 
found in the possession of a person 
within the Sanctuary was taken or 
removed by that person. 

(3) Exploring for, or developing or 
producing, oil, gas, or minerals in any 
area of the Sanctuary. 

(4)(i) Except as incidental and 
necessary to lawful use of any fishing 
gear, during normal fishing operations: 
drilling into, dredging, or otherwise 
altering Cordell Bank or the submerged 
lands on or within the line representing 
the 50-fathom isobath surrounding the 
Bank; or constructing, placing, or 
abandoning any structure, material or 
other matter on the Bank or on the 
submerged lands on or within the line 
representing the 50-fathom isobath 
surrounding the Bank. The coordinates 
for the line representing the 50-fathom 
isobath are listed in Appendix B to this 
subpart. 

(ii) Except as incidental and necessary 
for anchoring a vessel or lawful use of 
any fishing gear during normal fishing 
operations: drilling into, dredging, or 
otherwise altering the submerged lands 


-in the Sanctuary beyond the line 


representing the 50-fathom isobath 
surrounding Cordell Bank; or 
constructing, placing, or abandoning 
any structure, material or matter on the 
submerged lands in the Sanctuary 
beyond the line representing the 50- 
fathom isobath surrounding Cordell 
Bank. The coordinates for the line 
representing the 50-fathom isobath are 
listed in appendix B to this subpart. 

(5) Taking any marine mammal, sea 
turtle, or bird within or above the 
Sanctuary, except as permitted by 
regulations, as amended, promulgated 
under the Marine Mammal Protection 
Act, as amended, (MMPA), 16 U.S.C. 
1362 et seq., the Endangered Species 
Act, as amended, (ESA), 16 U.S.C. 1531 
et seq., and the Migratory Bird Treaty 
Act, as amended, (MBTA), 16 U.S.G. 703 
et seq. 

(6) Possessing within the Sanctuary 
(regardless of where taken, moved or . 
removed from), any marine mammal, 
sea turtle or bird taken, except as 
authorized under the MMPA, ESA, 
MBTA, under any regulation, as 
amended, promulgated under these acts, 
or as necessary for valid law 
enforcement purposes. 

(7) Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced species, except striped bass 
(Morone saxatilis) released during catch 
and release fishing activity. 

(b) The prohibitions in paragraph (a) 
of this section do not apply to activities 
necessary to respond to an emergency 
threatening life, property or the 
environment, or except as may be 
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permitted by the Director in accordance 
with § 922.48 and § 922.113. 


(c) All activities being carried out by 
the Department of Defense (DOD) within 
the Sanctuary on the effective date of 
designation that are necessary for 
national defense are exempt from the 
prohibitions contained in the 
regulations in this subpart. Additional 
DOD activities initiated after the 
effective date of designation that are 
necessary for national defense will be 
exempted by the Director after 
consultation between the Department of 
Commerce and DOD. DOD activities not 
necessary for national defense, such as 
routine exercises and vessel operations, 
are subject to all prohibitions contained 
in the regulations in this subpart. 


(d) Where necessary to prevent 
immediate, serious, and irreversible 
damage to a Sanctuary resource, any 
activity may be regulated within the 
limits of the Act on an emergency basis 
for no more than 120 days. ; 


§922.113 Permit procedures and issuance 
criteria. 


(a) A person may conduct an activity 
prohibited by § 922.112 if such activity 
is specifically authorized by, and 
conducted in accordance with the 
scope, purpose, terms and conditions of, 
a permit issued under § 922.48 and this 
section. 


(b) The Director, at his or her 
discretion, may issue a national marine 
sanctuary permit under this section, 
subject to terms and conditions, as he or 


she deems appropriate, if the Director 
finds that the activity will: 

(1) Further research or monitoring 
related to Sanctuary resources and 
qualities; 

(2) Further the educational value of 
the Sanctuary; 

(3) Further salvage or recovery 
operations in or near the Sanctuary in 
connection with a recent air or marine 
casualty; or 

(4) Assist in managing the Sanctuary. 

(c) In deciding whether to issue a 
permit, the Director shall consider such 
factors as: 

(1) The applicant is qualified to 
conduct and complete the proposed 
activity; 

(2) The applicant has adequate 
financial resources available to conduct 
and complete the proposed activity; 

(3) The methods and procedures 
proposed by the applicant are 
appropriate to achieve the goals of the 
proposed activity, especially in relation 
to the potential effects of the proposed 
activity on Sanctuary resources and 
qualities; 

(4) The proposed activity will be 
conducted in a manner compatible with 
the primary objective of protection of 
Sanctuary resources and qualities, 
considering the extent to which the 
conduct of the activity may diminish or 
enhance Sanctuary resources and 
qualities, any potential indirect, 
secondary or cumulative effects of the 
activity, and the duration of such 
effects; 

(5) The proposed activity will be 
conducted in a manner compatible with 


SANCTUARY BOUNDARY COORDINATES 


the value of the Sanctuary, considering 
the extent to which the conduct of the 
activity may result in conflicts between 
different users of the Sanctuary, and the 
duration of such effects; 

(6) It is necessary to conduct the 
proposed activity within the Sanctuary; 

(7) The reasonably expected end value 
of the proposed activity to the 
furtherance of Sanctuary goals and 
purposes outweighs any potential 
adverse effects on Sanctuary resources 
and qualities from the conduct of the 
activity; and 

(8) Any other factors as the Director 
deems appropriate. 

(d) Applications. (1) Applications for 
permits should be addressed to the 
Director, Office of National Marine 
Sanctuaries; ATTN: Superintendent, 
Cordell Bank National Marine . 
Sanctuary, P.O. Box 159, Olema, CA 
94950. 

(2) In addition to the information 
listed in § 922.48(b), all applications 
must include information to be 
considered by the Director in paragraph 
(b) and (c) of this section. 

(e) The permittee must agree to hold 
the United States harmless against any 
claims arising out of the conduct of the 
permitted activities. 


Appendix A to Subpart G of Part 922— 
Cordell Bank National Marine 
Sanctuary Boundary Coordinates 


Coordinates listed in this Appendix are 
unprojected (Geographic Coordinate System) 
and based on the North American Datum of 
1983 (NAD83). 


Latitude Longitude Latitude Longitude 

38.26390 123.18138 | 26 37.4988 | —123.51749 

38.11256| —123.63344 | 28 ............. 37.81365 | —123.47906 
3B.08289 | —123.62065.] 37.81026 | 123.46897 
B.05308 | —123.60549 37.78383 | —123.45466 
38.03409| —123.59904 || 34 37.77033 | —123.43466 
37.98678 | —123.59988 || 40 ..... 37.99227| —123.14137 
16 37.97761| —123.58746 | 41 38.05202 | — 123.12827 
17 37.96683 | — 123.57859 | 42 38.06505| —123.11711 
20. 37.93858 | —123.54701 | 45 38.10215| —123.09804 
37.92288 | —123.54360 | 46 38.12829| —123.08742 
37.88541| —123.52967 | 48 38.16576 | —123.09207 
37.87637 | —123.52192 | 49 38.21001| —123.11913 
25. 37.86189 —123.52197 | 50 38.26390| —123.18138 
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Appendix B to Subpart G of Part 922— 
Line Representing the 50-Fathom 
Isobath Surrounding Cordell Bank 


Coordinates listed in this Appendix are 
unprojected (Geographic Coordinate System) 


and based on the North American Datum of 
1983 (NAD83). 


CORDELL BANK FIFTY FATHOM LINE 


Point 


Latitude 


Longitude 


Latitude 


Longitude 


37.96034 
37.96172 
37.99110 
38.00406 
38.01637 
38.04684 
38.07106 


— 123.40371 


— 123.42081 
— 123.44379 
— 123.46443 


38.07588 
38.06451 
38.07123 
38.04446 


— 123.47195 
— 123.46146 
— 123.44467 
— 123.40286 


— 123.46076 
— 123.47920 


38.01442 


— 123.48754 


37.98859 — 123.37533 


37.97071 — 123.38605 


[FR Doc. E6—16337 Filed 10—5-06; 8:45 am] 
BILLING CODE 3510-NK-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


15 CFR Part 922 


[Docket No. 0648-AT15: 060809215-6215- 
01] 


RIN 0648-AT15 


Monterey Bay National Marine 
Sanctuary Regulations 


AGENCY: National Marine Sanctuary 
Program (NMSP), National Ocean 
Service (NOS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce (DOC). 
ACTION: Proposed rule; notice of public 
availability of draft management plan/ 
draft environmental impact statement. 


SUMMARY: The National Oceanic and 
Atmospheric Administration (NOAA) is 
proposing a draft revised management 
plan, revised Designation Document, 
and revised regulations for the Monterey 
Bay National Marine Sanctuary 
(MBNMS or Sanctuary). Changes to the 
Designation Document include 
expanding the boundaries to include the 
Davidson Seamount, changing the scope 
of regulations to include possession of 
a Sanctuary historical resource outside 
of the Sanctuary, and introduction of 
introduced species. The proposed 
regulations would revise and provide 
greater clarity to existing regulations. 
DATES: Public hearings will be held as 
detailed in the SUPPLEMENTARY 
INFORMATION section. 

Comments will be considered if 
received by January 5, 2007. 
ADDRESSES: Written comments should 
be sent by mail to: Brady Phillips, JMPR 


Management Plan Coordinator, NOAA 
National Marine Sanctuary Program,_ 
1305 East-West Highway, N/ORM-6, 
Silver Spring, MD 20910, by e-mail to 
jointplancomments@noaa.gov, or by fax 
to (301) 713-0404. Copies of the DMP/ 
DEIS are available from the same 
address and on the Web at http:// 
www.sanctuaries.nos.noaa.gov/ 
jointplan. Comments can also be 


’ submitted to the Federal e-Rulemaking 


Portal: http://www.regulations.gov. 
Follow the instructions for submitting 
comments. 

Written comments regarding the 
burden-hour estimates or other aspects 
of the collection-of-information 
requirements contained in-this proposed 
rule may be submitted to David Bizot, 
National Permit Coordinator, National 
Marine Sanctuary Program, 1305 East- 
West Highway, N/ORM-6, Silver 
Spring, Maryland 20910, by e-mail to 
David.Bizot@noaa.gov, or by fax to 301— 
713-0404; and by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

FOR FURTHER INFORMATION CONTACT: Huff 
McGonigal, Environmental Policy 


Specialist, 831-647-4254 or 


huff.mcgonigal@noaa.gov. 
SUPPLEMENTARY INFORMATION: 
Introduction 


Pursuant to section 304(e) of the 
National Marine Sanctuaries Act (16 
U.S.C. 1434 et seq.) (NMSA), the 
National Marine Sanctuary Program 
(NMSP) has conducted a review of the 
management plan for Monterey Bay 
National Marine Sanctuary. The review 


has resulted in a proposed new 


management plan for the Sanctuary, 
some proposed revisions to existing 
regulations, and some proposed new 
regulations. The proposed new 
regulations include prohibitions on: 
e discharging or depositing any 
matter from a cruise ship other than 


vessel engine cooling water, vessel 
generator cooling water, or anchor wash; 

e releasing or otherwise introducing 
from within or into the Sanctuary an 
introduced species; 

e disturbing or taking a Sanctuary 
resource below 3000 feet of the sea 
surface in the Davidson Seamount 
Management Zone; 

e deserting a vessel aground, at 
anchor, or adrift within the Sanctuary; 
and 

e leaving harmful matter aboard a 
grounded or deserted vessel within the 
Sanctuary. 

These measures would afford better 
protection to the nationally significant 
natural and historical resources of the 
MBNMS. 

Existing regulations would also be 


revised to: 


e replace the term ‘“‘seabed” with 
“submerged lands’”’, the term used in the 
NMSA; 

¢ correct inaccuracies in the 
coordinates and description of the 
Sanctuary’s seaward and shoreline 
boundaries; 

e clarify that discharges/deposits 
allowed from marine sanitation devices 
apply only to Type I and Type II marine 
sanitation devices and that vessel 
operators are required to lock all marine 
sanitation devices in a manner that 
prevents discharge of untreated sewage; 

e specify that the existing exception 
for discharging or depositing fish, fish 
parts, or chumming materials (bait) 
applies only to such discharge/deposits 
during the conduct of traditional fishing 
activities within the Sanctuary; 

e make the prohibition on possession 
of Sanctuary historical resources apply 
both within and outside the Sanctuary; 

e clarify that the exceptions from the 


_ prohibition against altering the 


submerged lands within the Sanctuary 
only apply to the extent necessary to 
accomplish the excepted activities; 


— 123.38588 
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e modify the definition of Attract or 
Attracting to apply to all animals; 

e expand the existing prohibition on 
the attraction of white sharks in state 
waters to apply. throughout the 
Sanctuary; 

e clarify that the prohibition against 
discharges/deposits applies to : 
discharges/deposits both within and 
into the Sanctuary; 

e clarify that discharges/deposits 
resulting from vessel generator cooling 
water, anchor wash, and clean bilge 
water (meaning not containing 
detectable levels of harmful matter as — 
defined) are excepted from the 
discharge/deposit prohibition; 

e revise the definition of motorized 
personal watercraft; and 

e clarify and refine the permit 
procedures to clarify required findings 
and considerations as well as remove 
outdated language regarding standard 
conditions. 

The proposed new management plan 
for the Sanctuary contains a series of 
action plans that outline management, 
research, education, outreach, 
operational, and performance 
measurement activities that are planned 
for the next five years. The activities are 
designed to address specific issues 
facing the Sanctuary and, in doing so, 
help achieve the mandates of the NMSP 
and the Sanctuary’s designation. 

This document publishes the 
proposed new regulations and the 
proposed changes to existing 
regulations, publishes the text of the 
proposed Revised Designation 
Document for the Sanctuary, and 
announces the availability of the draft 
management plan and the draft 
environmental impact statement (DMP/ 
DEIS). The existing MBNMS 
Designation Document was published in 
1992 to establish the Sanctuary, and per 
the NMSA (16 U.S.C. 1434(a)(4)) 
describes the geographic area proposed 
to be included within the Sanctuary, the 
characteristics of the area that give it 
conservation, recreational, ecological, 
historical, research, educational, or 
esthetic value, and the types of activities 
that will be subject to regulation by the 
Secretary to protect those 
characteristics. The NMSP is proposing 
certain revisions to its Designation 
Document, which include changes to 
the description of the area, and several 
substantive changes to the Sanctuary’s 
scope of regulations. 

Because this proposed action includes 
changes to the Sanctuary’s terms of 
designation, the NMSP has developed a 
DEIS pursuant to section 304(a)(2) of the 
NMSA, 16 U.S.C. 1434(a)(2), and 
consistent with and in fulfillment of the 


requirements of the National 
Environmental Policy Act of 1969. 


Sanctuary Environment 


The MBNMS is located offshore of 
California’s central coast, adjacent to 
and south of the Gulf of the Farallones 
National Marine Sanctuary. It 
encompasses a shoreline length of 
approximately 268 miles between Marin 
in Marin County and Cambria in San 
Luis Obispo County and approximately 
4,016 square nautical miles of ocean and 
coastal waters, and the submerged lands 
thereunder, extending an average 
distance of 30 miles from shore. 
Supporting some of the world’s most 
diverse marine ecosystems, it is home to 
numerous mammals, seabirds, fishes, 
invertebrates, and plants in a 
remarkably productive coastal 
environment. The Sanctuary’s natural 
resources include the nation’s largest 
kelp forests, one of North America’s 
largest underwater canyons, and the 
closest-to-shore deep ocean 
environment in the continental United 
States. The MBNMS was established for 
the purposes of protecting and 
managing the conservation, écological, 
recreational, research, educational, 
historical, and esthetic resources and 
qualities of the area. 


Proposed Revised Designation 
Document 


The Designation Document for the 
Sanctuary contains the terms of 
designation as defined in the NMSA (16 
U.S.C. 1434(a)(4)). NOAA is proposing 
certain changes to the Designation 


- Document for the MBNMS as part of 


this management plan review. Boundary 
coordinates in the revised Designation 
Document and in the Sanctuary 
regulations would also reflect minor 
technical changes and would be 
expressed by coordinates based on the 
North American Datum of 1983 (NAD 
83). 

The MBNMS Designation Document 
boundary description is proposed to be 
amended to include the Davidson 
Seamount Management Zone, a 585 
square mile area defined by the geodetic 
lines connecting the coordinates 
provided in Appendix F to this subpart. 
The Davidson Seamount is located 75 
miles to the southwest of Monterey, due 
west of San Simeon and is home to a 
diverse assemblage of deep water 


_ organisms. This highly diverse 


community includes many endemic 
species and fragile, long-lived cold- 
water corals and sponges. 

NOAA proposes to amend the 
MBNMS Designation Document to 
update Article III, Characteristics of the 
Area That Give It Particular Value, to, 


for example, discuss the Davidson 
Seamount Management Zone. 

NOAA also proposes to modify the 
MBNMS Designation Document to 
authorize Sanctuary regulation of 
introducing or otherwise releasing 
introduced species. A priority issue 
identified during the management plan 
review was addressing the threat posed 
by introduced species. One of the 
recommended strategies for addressing 
this was to develop a regulation 
prohibiting such releases. 

NOAA also proposes to modify the 
MBNMS Designation Document to 
authorize regulation of the possession of 
a Sanctuary historical resource 
wherever the resource is found. The 
existing designation document currently 
lists as subject to regulation “possessing 
within the Sanctuary a Sanctuary 
resource * * *”. The NMSP would like 
to make clear that a prohibition against 
possession of Sanctuary historical 
resources would apply outside the 
Sanctuary boundaries (e.g., at a harbor). 

The MBNMS Designation Document 
is also proposed to be modified to 
replace the term “seabed” with the term 
“submerged lands” to be consistent 
with terminology in the NMSA. 

NOAA also proposes to delete 
Appendices I and II of the MBNMS 
Designation Document and refer to the 
site regulations for Sanctuary seaward 
boundaries and the location of four sites 
designated for disposal of dredged 
material. This will also delete outdated 
language related to study areas for 
dredged material disposal sites outside 
the MBNMS boundaries. 

Last, minor punctuation 
improvements are proposed to be made 
to the MBNMS Designation Document. 


Proposed Revised Designation 
Document for the Monterey Bay 
National Marine Sanctuary 


Under the authority of Title III of the 
Marine Protection, Research, and 
Sanctuaries Act of 1972, as amended 
(the ‘“‘Act’’), 16 U.S.C. 1431 et seq., 
Monterey Bay and its surrounding 
waters offshore of central California, 
and the submerged lands under 
Monterey Bay and its surrounding 
waters, as described in Article II, are 
hereby designated as the Monterey Bay 
National Marine Sanctuary for the 
purposes of protecting and managing 
the conservation, ecological, 
recreational, research, educational, 
historical, and esthetic resources and 
qualities of the area. 


Article I. Effect of Designation 


The Act authorizes the issuance of 
such final regulations as are necessary 
and reasonable to implement the 
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designation, including managing and the seaward boundary and harbor quality and abundance of the natural 
protecting the conservation, exclusions are provided in Appendix A __ resources have attracted human beings 
recreational, ecological, historical, of the site regulations. from the earliest prehistoric times to the 
research, educational, and esthetic (b) The Davidson Seamount present and as a result the area contains 
resources and qualities of the Monterey Management Zone (DSMZ) is also part _ significant historical, e.g., 
Bay National Marine Sanctuary. Section of the Sanctuary. This area, bounded by archaeological and paleontological, 
1 of Article IV of this Designation : geodetic lines connecting a rectangle resources, such as Costanoan Indian 
Document lists activities of the types _centered on the top of the Davidson midden deposits, aboriginal remains, 
that either are to be regulated on the Seamount, consists of approximately and sunken ships and aircraft. 
effective date of designation or may 585 square nmi of ocean waters and the The biological and physical 
have to be regulated at some later date submerged lands thereunder. This characteristics of the Monterey Bay area 
in order to protect Sanctuary resources __ portion of the Sanctuary is located combine to provide outstanding 
and qualities. Listing does not approximately 70 nmi off the coast of opportunities for scientific research on 
necessarily mean that a type of activity | San Simeon in San Luis Obispo County. many aspects of marine ecosystems. The 
will be regulated; however, ifatype of | Exact coordinates for the DSMZ diverse habitats are readily accessible to 
activity is not listed, it may not be boundary are provided in Appendix F of researchers. Twenty-six research and 
regulated, except on an emergency the site regulations. poten —— 7 found within the 
basis, unless section 1 of Article IV is F ea onterey Bay area. These institutions 
amended to include the type of activity re Hpencenarereet — ed are exceptional resources with a long 
by the same procedures by which the ‘ history of research and large databases 
original designation was made. Bay ar possessing a considerable amount of 
characterize a combination o ine i i i 
Article Il. Description of the Area y baseline information on the Bay and its 


oceanic conditions and undersea resources. Extensive marine and coastal 
The MBNMS consists of two separate topography that provides for a highly education and interpretive efforts 


areas. (a) The first area consists of an productive ecosystem and a wide complement Monterey Bay’s many 
area of approximately 4016 square variety of marine habitat. The area is research activities. For example, the 
nautical miles (nmi) of coastal and characterized by a narrow continental Monterey Bay Aquarium has attracted 
ocean waters, and submerged lands shelf fringed by a variety of coastal millions of visitors who have 
thereunder, in and surrounding types. The Monterey Submarine Canyon experienced the interpretive exhibits of 
Monterey Bay off the central coast of is unique in its size, configuration, and _ the marine environment. Point Lobos 
California. The northern terminus ofthe proximity to shore. This canyon system Ecological Reserve, Elkhorn Slough 
Sanctuary boundary is located along the provides habitat for pelagic National Estuarine Research Reserve, 
southern boundary of the Gulf of the communities and, along with other Long Marine Laboratory and Afio Nuevo 
Farallones National Marine Sanctuary distinct bathymetric features, may State Reserve all have excellent docent 
(GFNMS) beginning at Rocky Point just | modify currents and act toenrich local _ programs serving the public, and marine 
south of Stinson Beach in Marin waters through strong seasonal related programs for school groups and 
County. The Sanctuary boundary upwelling. Monterey Bay itselfisarare teachers. 
follows the GFNMS boundary westward geological feature, as it is one of the few As to Davidson Seamount, it is 

_to a point approximately 29 NM large embayments along the Pacific located offshore of California, seventy- 
offshore from Moss Beach in San Mateo coast. five miles southwest of Monterey, due 
County. The Sanctuary boundary then The Monterey Bay area hasahighly —_ west of San Simeon, and is one of the 
extends southward in a series of arcs, diverse floral and faunal component. largest known seamounts in U.S. waters. 
which generally follow the 500 fathom = Algal diversity is extremely high and Davidson Seamount is twenty-six miles 
isobath, to a point approximately 27 the concentrations of pinnipeds, whales, long and eight miles wide. From base to 
nmi offshore of Cambria, in San Luis otters and some seabird species are - crest, Davidson Seamount is 7,480 feet 
Obispo County. The Sanctuary outstanding. The fish stocks, tall; yet still 4,101 feet below the sea 
boundary then extends eastward particularly in Monterey Bay, are ' surface. Davidson Seamount has an 
towards shore until it intersects the abundant and the variety of crustaceans atypical seamount shape, having 
Mean High Water Line (MHWL) along and other invertebrates is high. northeast-trending ridges created by a 
the coast near Cambria. The Sanctuary In addition there are many direct and __ type of volcanism only recently 
boundary then follows the MHWL indirect human uses of the area. The described. It last erupted about 12 
northward to the northern terminus at most important economic activity million years ago. This large geographic 
Rocky Point. The shoreward Sanctuary _ directly dependent on the resources is feature was the first underwater 
boundary excludes a small area between commercial fishing, which has played formation to be characterized as a 
Point Bonita and Point San Pedro. Pillar -an important role in the history of “seamount” and was named after the 
Point Harbor, Santa Cruz Harbor, Monterey Bay and continues to be of Coast and Geodetic Survey (forerunner 
Monterey Harbor, and Moss Landing _ great economic value. to the National Ocean Service) scientist 
Harbor are all excluded from the The diverse resources of the Monterey George Davidson. Davidson Seamount’s 
Sanctuary shoreward from the points Bay area are enjoyed by the residents of _ geographical importance is due to its 
listed in Appendix A of the site this area as well as numerous visitors. location in the California Current, 
regulations except for Moss Landing The population of Monterey and Santa’ _ which likely provides a larger flux of 
Harbor, where all of Elkhorn Slough east Cruz counties is rapidly expanding and _ carbon (food) to the sessile organisms on 
of the Highway One bridge, and west of __ is based in large part on the the seamount surface relative to a 
the tide gate at Elkhorn Road and attractiveness of the area’s natural majority of other seamounts in the 
toward the center channel from the beauty. The high water quality andthe —_— Pacific and may have unique links to 
MHWL is included within the ~ resulting variety of biota and their the nearby Partington and Monterey 
Sanctuary, excluding areas within the proximity to shore is one of the prime submarine canyons. 
Elkhorn Slough National Estuarine reasons for the international renown of The surface water habitat of the 
Research Reserve. Exact coordinates for _ the area as a prime tourist location. The Davidson Seamount hosts a variety of 
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seabirds, marine mammals, and pelagic 
fishes, e.g., albatrosses, shearwaters, 
sperm whales, killer whales, albacore © 
tuna, and ocean sunfish. Organisms in 
the midwater habitat have a patchy 
distribution, e.g., jellies and swimming 
worms, with marine snow, organic 
matter that continually “rains” down 
from the sea surface, providing an 
important food source for deep-sea 
animals. The seamount crest habitat is 
the most diverse of habitats in the 
Davidson Seamount area, including 
large gorgonian coral (e.g., Paragorgia 
sp.) forests, vast sponge fields (many 
undescribed species), crabs, deep-sea 
fishes, shrimp, and basket stars. The — 
seamount slope habitat is composed of 
cobble and rocky areas interspersed 
with areas of ash and sediment, and — 
hosts a diverse assemblage of sessile 
invertebrates and rare deep-sea fishes. 
The seamount base habitat is the 
interface between rocky outcrops and 
the flat, deep soft bottom habitat. 

Davidson Seamount is home to + 
previously undiscovered species and 
species assemblages, such as large 
patches of corals and sponges, where 
there is an opportunity to discover 
unique associations between species 
and other ecological processes. The high 
biological diversity of these assemblages 
has not been found on other central 
California seamounts. Davidson 
Seamount’s importance for conservation 
revolves around the endemism of 
seamount species, potential future 
harvest damage to coral and sponge | 
assemblages, and the low resilience of 
these species. Abundant and large, 
fragile species (e.g., corals greater than 
eight feet tall, and at least 200 years old, 
as well as vast fields of sponges) and an 
apparently physically undisturbed 
seafloor appear relatively pristine. 
Research cruises to the Davidson 
Seamount in the early 2000s have 
captivated the imagination of the public 
through international news, television 
productions, a new NOAA visitor center 
film, and popular Web sites. The well- 
developed education initiatives ofthe - 
NMSP, one of the few NOAA programs 
mandated to develop education 
programs, provides an opportunity to 
educate the public about seamounts as 
well as cold water corals and sponges. 
This is a critical advantage of Davidson 
Seamount designation, as few other 
sanctuaries include deep-sea corals and | 
seamounts, a necessity in conservation 
and addressing new public interest in 
these issues. 

The 1992 Final Environmental Impact 
Statement/Management Plan [and 2006 
Draft Environmental Impact Statement/ 
Management Plan] provide more detail 
on the characteristics of the Monterey 


Bay and Davidson Seamount area that 
give it particular value. 


Article IV. Scope of Regulations 


Section 1. Activities Subject to 
Regulation 


The following activities are subject to 
regulation, including prohibition, to the 
extent necessary and reasonable to 
ensure the protection and management 
of the conservation, ecological, 
recreational, research, educational, 
historical, and esthetic resources and 
qualities of the Sanctuary: 

a. Exploring for, developing, or 
producing oil, gas, or minerals (e.g., 
clay, stone, sand, metalliferous ores, 
gravel, non-metalliferous ores, or any 
other solid material or other matter of 
commercial value) within the 
Sanctuary; 

b. Discharging or depositing, from 
within the boundary of the Sanctuary, 
any material or other matter, except 
dredged material deposited at disposal 
sites authorized prior to the effective 
date of Sanctuary designation, provided 
that the activity is pursuant to, and 
complies with the terms and conditions 
of, a valid Federal permit or approval 
existing on the effective date of 
Sanctuary designation; 

c. Discharging or depositing, from 
beyond the boundary of the Sanctuary, 
any material or other matter, except 
dredged material deposited at the 
authorized disposal sites described in 
Appendix D to the site regulations, 


- provided that the activity is pursuant to, 


and complies with the terms and 
conditions of, a valid Federal permit or 
approval; 

d. Taking, removing, moving, 
catching, collecting, harvesting, feeding, 
injuring, destroying, or causing the loss 
of, or attempting to take, remove, move, 
catch, collect, harvest, feed, injure, 
destroy, or cause the loss of, a marine 
mammal, sea turtle, seabird, historical 
resource, or other Sanctuary resource; 

e. Drilling into, dredging, or otherwise 
altering the submerged lands of the 
Sanctuary; or constructing, placing, or 
abandoning any structure, material, or 
other matter on or in the submerged 
lands of the Sanctuary; 

f. Possessing within the Sanctuary a 
Sanctuary resource or any other 
resource, regardless of where taken, 
removed, moved, caught, collected, or 
harvested, that, if it had been found 
within the Sanctuary, would be a 
Sanctuary resource; 

g. Possessing any Sanctuary historical 
resource; 

h. Flying a motorized aircraft above 
the Sanctuary; ; 


i. Operating a vessel (i.e., water craft 
of any description) within the 
Sanctuary; 

j. Aquaculture or kelp harvesting 
within the Sanctuary; 

k. Interfering with, obstructing, 
delaying, or preventing an investigation, 
search, seizure, or disposition of seized 
property in connection with 
enforcement of the Act or any regulation 
or permit issued under the Act; 

1. Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced species. 


Section 2. Emergencies 


Where necessary to prevent or 
minimize the destruction of, loss of, or 
injury to a Sanctuary resource or 
quality, or minimize the imminent risk 
of such destruction, loss, or injury, any 
and ail activities, including those not 
listed in section 1 of this Article, are 
subject to immediate temporary 
regulation, including prohibition. 


Article V. Effect on Leases, Permits, 
Licenses, and Rights 


Pursuant to section 304(c)(1) of the 
Act, 16 U.S.C. 1434(c)(1), no valid lease, 
permit, license, approval, or other 
authorization issued by any Federal, 
State or local authority of competent 
jurisdiction, or any right of subsistence 
use or access, may be terminated by the 
Secretary of Commerce or. designee as a 
result of this designation or as a result 
of any Sanctuary regulation if such 
authorization or right was in existence 
on the effective date of this designation. 
The Secretary of Commerce or designee, 
however, may regulate the exercise 
(including, but not limited to, the 
imposition of terms and conditions) of 
such authorization or right consistent 
with the purposes for which the 
Sanctuary is designated. 

In no event may the Secretary or 
designee issue a permit authorizing, or 
otherwise approve: (1) The exploration 
for development of or production of oil, 
gas, or minerals within the Sanctuary 
except for limited, small-scale jade 
collection in the Jade Cove area of the 
Sanctuary [defined as the area bounded 
by the 35.92222 N latitude parallel 
{coastal reference point: beach access 
stairway at South Sand Dollar Beach), 
the 35.88889 N latitude parallel (coastal 
reference point: westernmost tip of Cape 
San Martin), and the mean high tide line 
seaward to the 90 foot isobath (depth 
line)]; (2) the discharge of primary- 
treated sewage (except for regulation, 
pursuant to section 304(c)(1) of the Act, 
of the exercise of valid authorizations in 
existence on the effective date of 
Sanctuary designation and issued by 
other authorities of competent 
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jurisdiction); or (3) the disposal of 
dredged material within the Sanctuary 
other than at sites authorized by the 
U.S. Environmental Protection Agency 
{in consultation with the U.S. Army 
Corps of Engineers) prior to the effective 
date of designation. Any purported 
authorizations issued by other 
authorities after the effective date of 
Sanctuary designation for any of these 
activities within the Sanctuary shall be 
invalid. 


Article VI. Alterations to This 
Designation 


The terms of designation, as defined 
under section 304(a) of the Act, may be 
modified only by the same procedures 
by which the original designation is 
made, including public hearings, 
consultation with interested Federal, 
State, and local agencies, review by the 
appropriate Congressional committees 
_ and Governor of the State of California, 
and approval by the Secretary of 
Commerce or designee. 


[END OF DESIGNATION DOCUMENT] 


Summary of the Proposed Regulatory 
Amendments 


Introduced species in the marine and 
estuarine environment alter species 
composition, threaten the abundance 
and/or diversity of native marine 
species (especially threatened and 
endangered species), interfere with the 
ecosystem’s function and disrupt 
commercial and recreational activities. 
Introduced species may cause local 
extinction of native species either by 
preying upon them directly or by 
outcompeting them for prey. For 
example, the European green crab, now 
found in Elkhorn Slough, both preys on 
the young of valuable species (such as 
Dungeness crab) and competes with 
them for resources. Introduced species 
may cause changes in physical habitat 
structure. For example, burrows caused 
by the isopod Sphaeroma quoyanum, 
originally from New Zealand and 
Australia, are found in banks 
throughout the Elkhorn Slough, and 
may exacerbate the high rate of tidal 
erosion in the Slough. Introduced 
species pose a significant threat to the 
natural biological communities and 
ecological processes in the Monterey 
Bay National Marine Sanctuary and may 
_’ have a particularly large impact on the 
Sanctuary’s twenty-six threatened and 
endangered species. 

Introduced species may become a new 
form of predator, competitor, disturber, 
parasite, or disease that can have 
devastating effects upon ecosystems. For 
example, introduced species impacts on 
native coastal marine species of the 


Sanctuary could include: replacement of 
a functionally similar native species 
through competition; reduction in 
abundance or elimination of an entire 
population of a native species, which 
can affect native species richness; 
inhibition of normal growth or 
increased mortality of the host and 
associated species; increased intra-or 
interspecies competition with native 
species; creation or alteration of original 
substrate and habitat; hybridization 
with native species; and direct or 
indirect toxicity (e.g., toxic diatoms). 
Changes in species interactions can lead 
to disrupted nutrient cycles and altered 
energy flows that ripple with 
unpredictable results through an entire 
ecosystem. Exotic species may also pose 
threats to endangered species, and 
native species diversity. A number of 
non-native species now found in the 
Monterey Bay region were introduced 
elsewhere on the west coast but have 
spread through, for example, hull- 
fouling and ballast water discharge. 

Introduced species are a major 
economic and environmental threat to 
the living resources and habitats of the 
MBNMS as well as the commercial and 
recreational uses that depend on these 
resources. Once established, introduced 
species can be extremely difficult, if not 
impossible, to eradicate. Introduced 
species have become increasingly 
common in recent decades, and the rate 
of invasions continues to accelerate at a 
rapid pace. Estuaries are particularly 
vulnerable to invasion; and large ports, 
such as San Francisco Bay, can support 
hundreds of introduced species with 
significant impacts to native 
ecosystems. Although there are 
numerous efforts underway at the 
international, federal and state levels to 
address the issue of introduced species, 
the existing management plan for the 
Monterey Bay National Marine 
Sanctuary does not include any specific 
discussion of introduced species. 

The proposed regulatory changes 
would prohibit introducing or otherwise 
releasing from within or into the 
Sanctuary an introduced species, except 
striped bass (Morone saxatilis) released 
during catch and release fishing activity. 
“Introduced species” is defined to 
mean: (1) a species (including but not 
limited to any of its biological matter 
capable of propagation) that is non- 
native to the ecosystems protected by 
the Sanctuary; or (2) any organism into 
which genetic matter from another 
species has been transferred in order 
that the host organism acquires the 
genetic traits of the transferred genes. 
This prohibition is designed to help 
reduce the risk from introduced species, 
including their seeds, eggs, spores, and 


other biological material capable of 
propagating. The intent of the 
prohibition is to prevent injury to 
Sanctuary resources and qualities, to 
protect the biodiversity of the Sanctuary 
ecosystems, and to preserve the native 
functional aspects of the Sanctuary 
ecosystems, all of which are put at risk 
by introduced species. During 
consultations with the State of 
California, concern was expressed that 
striped bass would qualify as an 
introduced species and that an angler 
who catches and then releases a striped 
bass would be in violation of the 
proposed regulation. While prohibiting 
such activity was not the intent of the 
regulation, to address this concern, the . 
regulation now exempts striped bass as 
the only introduced species for which 
there is an active fishery. 

The proposed regulatory changes 
would also modify the existing 
definition of motorized personal 
watercraft (MPWC(); this change is 
proposed to avoid disturbance and other 
injury of marine wildlife by MPWCs, 
minimize user conflicts between MPWC 
operators and other recreationalists, and 
continue to provide opportunities for 
MPWC use within the MBNMS. 
Implementing this modified definition 
would help fulfill the original intent of 


. the regulation and its zoning restriction. 


No changes to the current prohibition or 
MPWC zones are one 

MPWC are small, fast, and highly 
maneuverable craft that possess 
unconventionally high thrust capability 
and horsepower relative to their size 
and weight. Their small size, shallow 
draft, instant thrust, and ‘“‘quick reflex’”’ 
enable them to operate closer to shore 
and in areas that would commonly pose 
a hazard to conventional craft operating 
at comparable speeds. Resources such as 
sea otters and seabirds are either unable 
to avoid these craft or are frequently 
alarmed enough to significantly modify 
their behavior such as cessation of 
feeding or abandonment of young. Tow- 
in surfing activity using MPWC has 
been increasing at many traditional 
surfing locations in the MBNMS, 
regardless of surf conditions. The 
MBNMS has received complaints by 
surfers, beachgoers, and coastal 
residents that the use of MPWC in 
traditional surfing areas has produced 
conflicts with other ocean users and has 
caused disturbance of wildlife. During 
the designation of the MBNMS, the’ 
operation of MPWC in nearshore areas 
was identified as an activity that should 
be prohibited to avoid such impacts. 

The current regulation restricts 
MPWC to specific zones within the 
MBNMS. However, the current 
definition of MPWC does not cover all 
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types of existing MPWC. Watercraft that’ 
are larger and can accommodate three or 
more persons are not subject to the 
regulations because they are not 
included in the current definition. The 
existing regulation therefore does not 
fully address the threat posed by MPWC 
to marine resources and the issue of 
user conflict. To address these concerns, 
changes are proposed to the current 
definition that would cover all 
categories of MPWC and that would 
therefore eliminate the loophole in the 
current regulation. The proposed 
changes would expand the definition of 
MPWC to address a broader range of 
watercraft that would be restricted. 

The current definition of MPWC for 
the MBNMS at 15 CFR 922.131 states: 
“Motorized personal water craft means 
any motorized vessel that is less than 
fifteen feet in length as manufactured, is 
capable of exceeding a speed of fifteen 
knots, and has the capacity to carry not 
more than the operator and one other 
person while in operation. The term 
includes, but is not limited to, jet skis, 
wet bikes, surf jets, miniature speed 
boats, air boats and hovercraft.”’ 

The current definition is insufficient 
to meet NOAA’s original goal of 
restricting the operation of small, highly 
maneuverable watercraft within the. 
boundaries of the MBNMS. It does not 
encompass the majority of MPWC 
operating within the MBNMS today . 
because it is based upon outdated 
MPWC design characteristics of the 
early 1990s. Since 1992, MPWC 
manufacturers have built increasingly 
larger craft with 3+ passenger riding 
capacity or varied design characteristics 
that place these craft outside the current 
MBNMS regulatory definition. These 
newer crafi effectively skirt the 
definition, yet they retain or exceed the 
performance capabilities of their 
predecessors that pose a threat to 
Sanctuary resources and qualities. The 
above MPWC definition is based solely 
upon static design characteristics that 
have rendered it obsolete and ineffective 
over time, and the definition needs a 
complete replacement. 

NOAA has therefore developed a 
more flexible, integrated three-part 
definition for continued relevance, 
despite continuing MPWC design 
changes. Should a future MPWC design 
unexpectedly displace any one part of 
the definition, one or both of the 
remaining two parts would still apply to 
sustain the intent of the definition. Part 
1 focuses on operating characteristics 
and is not constrained by hull design or 
propulsion unit specifications. Part 2 
focuses on high-speed hull designs that 
shed water (e.g., Kawasaki Corporation’s 

Jet Ski line) and is not constrained by 


propulsion unit specifications or 
operating characteristics. Part 3 focuses 
on jet boats that share the same 
operating capabilities as craft that meet 
the definition under parts 1 and 2 but 
where passengers sit inside the craft. 
The new definition is intended-to 
effectively identify all craft of concern 
without inadvertently restricting other 
watercraft. The new proposed definition 
states: “‘Motorized personal watercraft 
means (1) any vessel, propelled by 
machinery, that is designed to be 
operated by standing, sitting, or 
kneeling on, astride, or behind the 
vessel, in contrast to the conventional 
manner, where the operator stands or 
sits inside the vessel; (2) any vessel less 
than 20 feet in length overall as 
manufactured and propelled by 
machinery and that has been exempted 
from compliance with the U.S. Coast 
Guard’s Maximum Capacities Marking 
for Load Capacity regulation found at 33 
CFR Parts 181 and 183, except 
submarines; or (3) any other vessel that 
is less than 20 feet in length overall as 
manufactured, and is propelled by a 
water jet pump or drive.” 

Though the vast majority of MPWC 
operated in the Sanctuary today are 
similar to Kawasaki’s classic Jet Ski 
design, a variety of craft are currently 
marketed that are equally maneuverable 
at high speeds, with shallow drafts, and 
powerful thrust/weight ratios. One such 
innovation involves a remotely operated 
water-jet propulsion pod controlled via 
a tow line by a skier behind the pod. 
Water-jet propelled surf boards are also 
available. Small, highly maneuverable 
jet boats have also entered the market. 
These non-conventional watercraft 
designs demonstrate the creative 
variations in MPWC that warrant a more 
resilient regulatory definition. 

Part 1 of the proposed definition is 
similar to current definitions of MPWC 
used by the Gulf of the Farallones and 
Florida Keys National Marine 
Sanctuaries, the National Park Service, 
and the State of California’s Harbors and 
Navigation Code. However, it differs by 
omitting reference to a particular hull 
design, length, or propulsion system in 
order to prevent the definition from 
becoming obsolete over time due to the 
rapidly evolving MPWC design market. 
It also no longer focuses on vessels 
“capable of exceeding a speed of fifteen 
knots.” This language was difficult to 
enforce and did not sufficiently aid in 
encompassing those vessels of concern 
to the NMSP. A vessel’s speed is also 
captured in other ways in the proposed - 
definition. The new definition also 
identifies a wider variety of riding 
postures common to the unconventional 
vessel designs that pose a threat to 


Sanctuary resources and qualities. 
These threats arise because these design 
features increase the vessel’s 
maneuverability and allow riders to 
enter shallow water zones and areas 
adjacent to small islands and off-shore 
rocks used by marine mammals and 
seabirds as breeding, nursing, and 
resting areas. 

Part 1 identifies the operating 
characteristics of most vessels of 
concern at the present time. However, 
part 1 alone does not reach all craft of 
concern. For this reason, parts 2 and 3 
were included in the definition. 

Part 2 utilizes an existing U.S. Coast 
Guard regulation to identify many 
existing and future vessel designs that 
pose a threat to Sanctuary resources and 
qualities. The Coast Guard requires 
special testing for most powered vessels 
under 20 feet in length. This is due to 
the unique stability and displacement 
characteristics of these vessels that 
affect passenger safety (33 CFR Part 
183). The weight/size ratio of these 
smal! craft presents a higher risk of 
swamping, capsizing, sinking, and 
passenger dismount. The Coast Guard 
requires that the results of the vessel 
stability tests be printed on a capacity 
plate affixed to each vessel design for 
which the special testing is required (33 
CFR Part 181). A key component of the 
Coast Guard’s regulation is a stability 
test. To conduct this test, weight is 
systematically added to the outer hull 
until it tips to the waterline, allowing 
water to flood into the vessel. From 
such tests, computations can be made to 
determine the maximum safe passenger 
and cargo loading capacity for that 
vessel design. 

Some high-speed unconventional 
vessels (e.g., jet bikes, hovercraft, air 
boats, and race boats) are designed 
without carrying spaces that hold water. 
In other words, their hull designs 
prevent flooding, because they do not » 
have open hulls into which water will 
flow. Since this design feature makes it 
impossible to complete the tests 
required by 33 CFR Part 183, the 
manufacturers of such craft routinely 
seek and receive exemptions from these 
testing and labeling requirements. 

With the exception of submarines, the 
“powered” surface vessel designs 
exempted pursuant to the Coast Guard 
regulations at 33 CFR Parts 181 and 183 
(e.g., jet bikes, hovercraft, air boats, and 
race boats) possess two or more of the 


following characteristics: robust 


buoyancy, rapid acceleration, high 
maneuverability at speed, and shallow 
draft. These and associated design 
characteristics afford such vessels 
unique access and operability within 
sensitive marine areas (e.g., marine 
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mammal and seabird enclaves). This 
poses a threat to Sanctuary resources 
and qualities—the same threat that 
prompted regulatory restrictions on the 
operation of such hull designs within 
the MBNMS in 1992. NOAA’s rationale 
and authority to impose such 
restrictions were affirmed in Personal 
Watercraft Industry Association, et al. v. 
Department of Commerce, 48 F.3d 540 
(D.C. Cir. 1995). 

By referencing the Coast Guard 
regulations at.33 CFR Parts 181 and 183, 
NOAA can effectively and precisely 
identify various vessels of concern 
while avoiding an excessively lengthy 
definition for MPWC. Although part 2 of 
the definition includes some vessel 
designs already captured by part 1, it 
compensates for static aspects of part 1 
that could result in a regulatory 
loophole due to rapidly evolving MPWC 
designs, as has happened with the 
current definition. 

Parts 1 and 2 largely address problems 
caused by non-conventional hull 
designs, which allow the user to enter 
sensitive and important wildlife 
habitats. But they do not adequately 
address the emergence of small, 
conventional hulls powered by water jet 
propulsion systems. Jet propulsion 
systems give vessels many of the same 
operating characteristics and 
capabilities of the previously identified 
vessels of concern (e.g., rapid 
acceleration, high maneuverability at 
speed, and shallow draft). They 
therefore allow these vessels to operate 
in areas where wildlife is most 
frequently found. Part 3 was thus 
developed to include these small craft 
in the definition. Jet propulsion vessels 
that are longer than twenty feet do not 
generally possess these same 
operational characteristics and 
capabilities, and are thus excluded from 
the definition. Further, Coast Guard 
regulations often categorize small boats 
asdess than 20 feet in length. NOAA has 
similarly adopted this standard to 
differentiate between smaller and larger 
a" ropelled vessels. 

e proposed regulations would also 
clarify and modify the existing (1992) 
regulation prohibiting discharging or 
depositing any material or other matter. 
Clarifications include: the regulation 
applies to discharges/deposits from 
within or into the Sanctuary; the 
exception for fish, fish parts, or 
chumming materials (bait) applies only 
to such discharges/deposits made 
during the conduct of traditional fishing 
operations within the Sanctuary; and 
the exception for effluent discharges 
from marine sanitation devices applies 
only to operable Type I or II marine 
sanitation devices approved by the U.S. 


Coast Guard in accordance with the 
Federal Water Pollution Control Act. 
The existing exception for vessel wastes 
“generated by a marine sanitation 
device’’ was intended to prohibit the 
dumping of untreated sewage into the 
Sanctuary; the proposed modification to 
this exception makes express that such 
discharges are only allowed if generated 
by Type I or II marine sanitation devices 
(Type I and Type II marine sanitation 
devices treat wastes, but Type III marine 
sanitation devices do not). The 
proposed modification would also 
require vessel operators to lock all 
marine sanitation devices in a manner 
that prevents the discharge of untreated 
sewage. This requirement would aid in 
enforcement and compliance with 
Sanctuary regulations. 

The proposed regulatory amendments 
would clarify that current exceptions to 
the prohibition on discharges/deposits 
from vessels for graywater and deck 
wash down must be biodegradable. The 
proposed changes would also clarify 
that discharges/deposits from vessel 
generator cooling water, anchor wash, 
and clean bilge water (meaning not 
containing detectable levels of harmful 
matter as defined) are excepted from the 
discharge/deposit prohibition. 

The deposit of oily wastes 
from bilge pumping is currently 
prohibited. This prohibition is proposed 
to be replaced by language requiring 
that all bilge discharges/deposits be 
clean, meaning not containing 
detectable levels of harmful matter as 
defined. For purposes of determining 
detectable levels of oil in bilge 
discharges/deposits, a detectable level 
of oil is interpreted here to include any 
waste that produces a visible sheen. 
This change would provide clarification 
regarding permitted contents of bilge 
water discharges/deposits. 

The discharge/deposit of ballast water 
is not covered by any exception to the 
discharge/deposit prohibition, and 
therefore is prohibited. The discharge/ 
deposit of ballast water is a common 
source of introduced species and will 
remain prohibited. 

The proposed discharge/ deposit 
regulations distinguish cruise ship 


discharge/deposit regulations. The 
purpose of regulating cruise ship 
discharges/deposits is to reduce adverse 
effects on the marine environment as a 
result of pollutant discharges/deposits. 
A wide array of pollutants, such as 
sewage and graywater, are discharged/ 
deposited in larger volumes from cruise 
ships than other ships due to their sheer 
size and passenger capacity. The 
existing and proposed general vessel 
discharge/deposit regulations except 
biodegradable effluent generated by a 
Type I or II marine sanitation device, 
but the large volumes of such 
discharged effluent associated with 
cruise ships may not adequately 
disperse to avoid harm to marine 
resources. Additionally, the volume of 
biodegradable material from a cruise 
ship resulting from deck washdown 
greatly exceeds the volumes associated 
with typical vessels used in the 
Sanctuary. Although several laws and 
regulations partly address these issues, 
there is a need for a more 
comprehensive prohibition on cruise 
ship discharges/deposits within the 
Sanctuary. 

The proposed regulatory 
would extend the existing regulation 
prohibiting possession of a Sanctuary 
historical resource to prohibit 
possession either within or outside the 
Sanctuary. The proposed clarification 
would increase protection of Sanctuary 
resources by making it illegal to possess 
historical resources in any geographic _ 
location (e.g., harbors). 

The proposed regulatory changes 
would also modify the existing 
prohibition against altering the seabed 
of the Sanctuary. The term ‘‘seabed’”’ 
would be replaced with “submerged 
lands” to be consistent with the NMSA. 
Additionally, the submerged lands in 
estuarine areas within the Sanctuary 
such as Elkhorn Slough are not 
accurately described as “seabed”. The 


clarify that activities currently excepted 
from the prohibition against altering the 
submerged lands or constructing, 
placing or abandoning any matter on 
them are only excepted to the extent _ 
that disturbing the submerged lands is 
discharges/deposits from discharges/ necessary to their completion. There are 
deposits of other vessels. A ‘‘cruise no exceptions to the prohibition against 
ship” is proposed to be defined to mean _ disturbing the submerged lands within 
a vessel with 250 or more passenger the DSMZ, other than impacts that are 
berths for hire. Although there are incidental and necessary to the conduct 
exceptions to the general vessel of traditional fishing operations. Please 
discharge/deposit regulations for certain note, however, that fishing in the DSMZ 
matter, the only discharges/deposits below 3000 feet is prohibited under 50 
proposed to be permitted fromacruise CFR 660 (fisheries off West Coast states 
ship are vessel engine cooling water, and in the Western Pacific). 

generator cooling water, and anchor To address concerns regarding the 
wash. These discharges/deposits are | threats to the marine environment from 
also exceptions in the general vessel deserted vessels, the NMSP is proposing 


proposed regulatory changes would also | 
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a regulation to minimize this threat. The 
‘proposed regulation would prohibit 
deserting a vessel aground, at anchor, or 
adrift in the Sanctuary. This prohibition 
would help reduce or avoid injury to 
Sanctuary resources and qualities from © 
vessels impacting shoreline habitats and 
potentially discharging harmful matter. 
To clarify which vessels would be 
considered deserted, the NMSP is also 
proposing to define “deserting” as: 

(a) leaving a vessel aground or adrift: (1) 
without notification to the Director of the 
vessel going aground or becoming adrift 
within 12 hours of its discovery and 
developing and presenting to the Director a 
preliminary salvage plan within 24 hours of 
such notification; (2) after expressing or 
otherwise manifesting intention not to 
undertake or to cease salvage efforts; or (3) 
when the owner/operator cannot after 
reasonable efforts by the Director be reached 
within 12 hours of the vessel’s condition 
being reported to authorities; or 

(b) leaving a vessel at anchor when its 
condition creates potential for a grounding, 
discharge, or deposit and the owner/operator 
fails to secure the vessel in a timely manner. 


The proposed changes include an 
additional regulation that would 
prohibit leaving harmful matter aboard 
a grounded or deserted vessel. Once a 
vessel is grounded there is a high risk 

of discharge/deposit of harmful matter 
_ into the marine environment. Harmful 
matter aboard a deserted vessel also 
poses a threat to Sanctuary resources 
and water quality. Currently, 
preemptive removal of harmful 
substances (e.g., motor oil) is not 
required by regulation. This prohibition 
would help reduce or avoid harm to 
Sanctuary resources and qualities from 
hazardous or other harmful matter from 
a vessel. 

NOAA proposes to modify the 
regulations to define and incorporate 
the DSMZ into the Sanctuary, and 
establish a unique set of prohibitions for 
that area. The Davidson Seamount is | 
located outside of MBNMS, 120 
kilometers (75 miles) to the southwest of 
Monterey, and is one of the largest 
known seamounts in U.S. waters. It is 
42 kilometers (26 miles) long and 13 
kilometers (8 miles) wide. From base to 
crest, Davidson Seamount is 2,400 
meters (7,480 feet) tall, yet it is still 
1,260 meters (4,101 feet) below the sea 
surface. Threats from fishing are 
relatively remote; the top of the 
seamount is too deep for most fish 
trawling technology. However, future 
fishing efforts could target the 
seamount. 

The NMSP has determined that the 
Davidson Seamount requires protection 
from the take or other injury to benthic 
organisms or those organisms living 
near the sea floor because of the 


seamount’s special ecological and 
fragile qualities and potential future 
threats that could adversely affect these 
qualities. Therefore, the Davidson 
Seamount is proposed for inclusion in 
MBNMS. 

The NMSP consulted with the Pacific 
Fishery Management Council (PFMC) 
and the National Marine Fisheries 
Service (NMFS) on the most appropriate 
level of resource protection for the 
Davidson Seamount and the various 
means for achieving it. This 
consultation coincided with the 
culmination of the PFMC’s separate, 
longer-term efforts to identify and 
protect Essential Fish Habitat (EFH) on 
the West coast. PFMC unanimously 
supported the incorporation of the 
seamount into the Monterey Bay 
National Marine Sanctuary, but 
recommended that protection from 
fishing impacts be achieved by 
including Davidson Seamount as one of 
the areas being considered for 
protection as EFH under the Magnuson- 
Stevens Fishery Conservation and 
Management Act (Magnuson-Stevens 


’ Act) at 50 CFR part 660. NMFS 


subsequently approved and 
implemented this recommendation by 
designating Davidson Seamount as EFH 
and prohibiting all fishing below 3000 
feet in the area proposed to be included 
in the MBNMS. 

A square area around the seamount 
would be incorporated into the 
Sanctuary approximately 25 nautical 
miles (46 kilometers; 29 miles) per side. 
The incorporated area would include 
the water and submerged lands 
thereunder. The proposed regulation 
would prohibit moving, removing, 
taking, collecting, catching, harvesting, 
disturbing, breaking, cutting, or 
otherwise injuring, or attempting to 
move, remove, take, collect, catch, 
harvest, disturb, break, cut, or otherwise 
injure, any Sanctuary resource located 
more than 3,000 feet below the sea 
surface within the DSMZ. It would also 
prohibit possessing any Sanctuary 
resource the source of which is more 
than 3,000 feet below the sea surface 
within the DSMZ. These prohibitions 
would not apply to commercial and 
recreational fishing below 3000 feet 
within the DSMZ conducted pursuant to 
50 CFR part 660 (Fisheries off West 
Coast States and in the Western Pacific), 
or possession of fish resulting from 
commercial and recreational fishing 
below 3000 feet within the DSMZ 
conducted pursuant to 50 CFR part 660 
(Fisheries off West Coast States and in 
the Western Pacific). The Sanctuary 
regulation does, however, prohibit 
resource extraction conducted for 
research purposes, as research 


extraction is not within the scope of the 
Magnuson-Stevens prohibition. As 
mentioned above, NOAA Fisheries, 
under the Magnuson-Stevens Act, has 
designated this area as EFH and 
prohibited fishing conducted pursuant 
to 50 CFR part 660 below 3000 feet. In 
practical terms, there would be no 
difference between the prohibition of 
fishing below 3000 feet pursuant to the 
Magnuson-Stevens Act and protection 
of these same resources by applying the 
prohibition in this proposed rule under 
the National Marine Sanctuaries Act to 
the same fishing activity. 

By incorporating the seamount into 
the MBNMS, its resources would be 
protected and opportunities would arise 
for a better understanding of the 
seamount. 

White sharks have experienced 
harassment from cage diving operations, 
filming, and other wildlife watching 
operations. MBNMS regulations 
currently prohibit white shark attraction 
activities within specific areas of the 
Sanctuary, including the area out to the 
seaward limit of state waters (three 
miles from the coastline). The proposed 
changes to the regulation would extend 
this prohibition to the entire Sanctuary. 
The purpose of this prohibition is to 
protect white sharks from intrusive 
activities during their critical feeding 
life-cycle in all areas of the Sanctuary. 
The prohibition would avoid potential 
user conflicts between researchers and 
adventure tourism and would prevent 
intervention with feeding behavior of 
white sharks. This regulation is not 
expected or intended to impact any 
current fishing operations within the 
MBNMS. In addition to this prohibition, 
the regulatory definition of “attract or 
attracting” is proposed to be clarified to 
expressly include “decoys” as an 
attraction mechanism that would be 
prohibited and, while the scope of the 
regulation would only apply to white 
sharks, to be modified so as to apply to 
all animals for the purpose of being 
consistent with definitions for other 
national marine sanctuaries. 

The proposed regulations would 
define and recognize the location of pre- 
existing dredged material disposal site 
SF-12. Definition of the SF—12 site is 
needed to clarify its exact location and 
to allow disposal of dredged material to 
occur at the head of the Monterey 
Canyon. This location would allow | 


~ sediment flow into the Monterey 


Canyon, as originally intended. The 
location of dredged material disposal 
site SF-12 has been described 
inconsistently, which has led to 
confusion about the area designated for 
disposal of dredged material off of Moss 
Landing. Defining and codifying the 
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area of disposal for SF-12 in MBNMS’s and Conference Center, 611 Ocean 


regulations would provide exact 
coordinates and eliminate multiple 
descriptions of various points of 
disposal, while ensuring that the 
definition is consistent with the original 
intent of the project. No increase in the 
volume of dredged material is a part of 
this action. The U.S. Army Corps of 
Engineers and Environmental Protection 
Agency approved this change in 
location in early 2006. The proposed 
regulations would also incorporate the 
coordinates of dredged material disposal 
site SF-14. Also, Santa Cruz and 
Monterey Harbors have identified 
additional dredged material disposal 
sites that were in use prior to MBNMS 
designation. These sites were not 
recognized at the time of designation. 
The proposed regulations would codify 
these areas and would provide exact 
coordinates for the disposal areas, and 
thereby formally recognize historic sites 
used prior to the designation of 
MBNMS. 

The proposed changes to the 
Sanctuary regulations also include 
grammatical and technical changes to 
the permitting procedures section to 
remove extraneous language concerning 
standard permit conditions and to add 
clarity to the necessary findings and 
considerations for issuance of a permit. 

The proposed changes also include 
technical changes to the Sanctuary 
boundaries, which are referenced in 
Appendix A to the proposed regulations 
below. With the exception of adding 
Davidson Seamount, the minor changes 
are for purposes of clarifying existing 
boundaries. 


Public Hearings 


NOAA is publishing this proposed 
rule to provide notice to the public and 
invite advice, recommendations, 
information, and other comments from 
interested parties on the proposed rule 
and Draft Management Plan/Draft 
Environmental Impact Statement (DMP/ 
DEIS). Public hearings will be held as 
detailed below: 

(1) November 29, 2006, 6:30 p.m. at 
the Cambria Pines Lodge, 2905 Burton 
Drive, Cambria, CA 93428. 

(2) November 29, 2006, 6:30 p.m. at 
the Bodega Marine Laboratory, 2099 _ 
Westside Road, Bodega Bay, CA 94923. 

(3) November 30, 2006, 6:30 p.m. at 
the Monterey Conference Center, One 
Portola Plaza, Monterey, CA 93940. 

(4) November 30, 2006, 6:30 p.m. at 
the Dance Palace Community Center, 
503 B Street, Point Reyes Station, CA 
94956. 

_ (5) December 5, 2006, 6:30 p.m. at the 
University of California Santa Cruz Inn 


Street, Santa Cruz, CA 95060. 


(6) December 5, 2006, 6:30 p.m. at the 
Fort Mason Center, Firehouse (NE 
corner of Center), San Francisco, CA 
94123 


(7) December 6, 2006, 6:30 p.m. at the 
Community United Methodist Church, 
777 Miramontes Street, Half Moon Bay, 
CA 94019. 


Miscellaneous Rulemaking 
Requirements 


National Marine Sanctuaries Act 


Section 304(a)(4) of the NMSA (16 
U.S.C. 1434(a)(4)) requires that the 
procedures specified in section 304 for 
designating a National Marine 
Sanctuary be followed for modifying 
any term of designation. In particular, 
section 304 requires that the Secretary 
of Commerce submit to the Committee 
on Resources of the United States House 
of Representatives, the Committee on 
Commerce, Science, and Transportation 
of the United States Senate and the 
Governor of California, no later than the 
same day as this notice is published, 
documents including a copy of this 
notice, the terms of the proposed 
designation (or in this case, the 


proposed changes thereto), the proposed 


regulations, a draft management plan 
detailing the proposed goals and 
objectives, management responsibilities, 
research activities for the area, and a 
draft environmental impact statement. 
In accordance with section 304, the 
required documents have been 
submitted to the specified Congressional 
Committees. 


National Environmental Policy Act 


When changing a term of designation 
of a National Marine Sanctuary, section 
304 of the NMSA (16 U.S.C. 1434) 
requires the preparation of a draft 
environmental impact statement (DEIS), 
as provided by the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and that the DEIS 
be made available to the public. NOAA 
has prepared a Draft Management Plan 
(DMP)/DEIS on the proposal and copies 
are available at the address and website 
listed in the Address section of this 
proposed rule. Responses to comments 
received on the DMP/DEIS will be 
“published in the FMP/FEIS and 
preamble to the final rule. 


Executive Order 12866: Regulatory 
Impact 


This proposed rule has been 
determined to be not significant within 
the meaning of Executive Order 12866. 


Executive Order 13132: Federalism 
Assessment 


NOAA has concluded that this 
regulatory action falls within the 
definition of “‘policies that have 
federalism implications” within the 
meaning of Executive Order 13132. The 
proposed changes will not preempt 
State law, but will simply complement 
existing State authorities. In keeping 
with the intent of the Executive Order, 
the NMSP consulted with a number of 
entities within the State who 
participated in development of the 
proposed rule, including but not limited 
to, the California Department of Boating 
and Waterways, the California State 
Lands Commission, the California _ 
Department of Fish and Game, and the 
California Resources Agency. 


Regulatory Flexibility Act 


The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
proposed rule, if adopted, would not 
have a significant economic impact on 
a substantial number of small entities. 
The factual basis for this certification is 
as follows: 

Based primarily on recent 
socioeconomic studies, and on-site 
surveys of visitor use, NMSP has 
identified the following small 
businesses and small organizations as 
defined by the Regulatory Flexibility 
Act. Small business concerns operating 
within the Sanctuary include over 500 
commercial fishing operations, more 
than 30 consumptive recreational 
charter businesses, over 30 non- 
consumptive recreational charter 
businesses, approximately 3 motorized 
personal watercraft businesses, and 
approximately 10 marine salvage 
companies. 

Small organizations operating within 
the Sanctuary include non- 
governmental organizations (NGOs) 
and/or non-profit organizations (NPOs) 
dedicated to environmental education, 
research, restoration, and conservation 
concerning marine and maritime 
heritage resources. There are 
approximately 50 small organizations 
active in the Sanctuary including non- 
profit organizations (NPOs) involved in 
education, research, restoration, and 
conservation activities. Cambria, 
Carmel-by-the-Sea, Pacific Grove, City 
of Monterey, City of Seaside, Del Rey 


_ Oaks, Marina, Castroville, Pajaro, 


Soquel, Capitola, Rio Del Mar, Aptos, 
Pacifica, Half Moon Bay, San Mateo 
County Harbor District, Santa Cruz Port 
District and Moss Landing Harbor 
District would qualify as ‘“‘small 
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governmental jurisdictions” directly 
adjacent to the Sanctuary. 

The proposed prohibition on 
possession of Sanctuary historical 
resources outside of Sanctuary 
boundaries is not expected to result in 

a significant adverse impact to current 
small entity operations within the 
Sanctuary. The relevant activities of 
those small entities whose operations 
may involve the incidental take of 
Sanctuary historical resources, i.e., 
traditional fishing operations, 
aquaculture, and kelp harvesting, would 
remain excepted from this regulation. 

The proposed prohibition on 
introducing or otherwise releasing from 

‘within or into the Sanctuary an 
introduced species would be applicable 
to all small entity operations but‘is not 
expected to significantly adversely 
impact these operations. The 
introduction or other release of 
introduced species is not part of the 
business or operational practices 
associated with any of the identified 
small entities; for those small entities 
whose operational practices may 
include catch and rélease of striped bass 
(Morone saxatilis), (i.e., consumptive 
recreational charter business), an 
exception has been provided for striped 
bass released during catch and release 
fishing activity. By prohibiting such 
introductions, indirect benefits may 
result for certain small entities since 
their activities could potentially be 
negatively impacted by the spread of | 
introduced species. 

None of the small entities conducting 
activities within the Sanctuary are 
expected to be adversely impacted by 
replacing “seabed” with “submerged 
lands”. Similarly, proposed corrected 
inaccuracies in and clarifications to the 
Sanctuary’s boundary coordinates 
would not introduce any new 
regulations or requirements that would 
adversely impact any of the small 
entities operating within the Sanctuary. 

The proposed modification to the 
Sanctuary’s discharge regulation 
clarifying that discharges allowed from 
marine sanitation devices apply only to 
Type Il and Type II marine sanitation 
devices is applicable to all small entities 
that operate boats in the Sanctuary and 
would require that all vessels lock their 
marine sanitation devices in such a way 
as to prevent discharge of untreated 
sewage. This change would merely 
clarify the original intent of the 
Sanctuary’s discharge regulation, which 
is that raw sewage not be discharged 
from vessels into the Sanctuary, but 
rather must first be treated by a marine 
sanitation device. The requirement to 
lock marine sanitation devices would 
facilitate enforcement and compliance. 


To the extent that this clarification 
might affect customary, though illegal, 
sewage discharge practices of some 
vessel-based small entity operations not 


‘ using Type I or Type II marine 


sanitation devices, the adverse effect on 
those activities is expected to be less 
than significant. Additionally, 
commercial fishing, consumptive and 
non-consumptive charter businesses, 
and non-governmental organizations 
may receive indirect benefits from the 
clarification of this prohibition on 
release of raw sewage, especially as it 
might pertain to preventing large 
volume discharges from larger vessels, 
since it may contribute to sustaining 
favorable environmental quality in their 
area of operation. 

The proposed prohibition on 
discharge from cruise ships would have 
no adverse impacts on any current small 
entity operations. The Small Business 
Administration defines the threshold for 
a “Scenic and Sightseeing 
Transportation, Water” small business 
as an entity that has average annual 
receipts of $6.5 million per year or less 
(NAICS 487210). “Cruise ship” is 
defined by the Sanctuary to mean a 
vessel with 250 or more passenger 
berths for hire. All of the cruise ship 
entities that operate vessels in the 
Sanctuary with more than 250 passenger 
berths are considered large entities. 
Additionally, cruise ships would not be 
prevented from operating in the 
Sanctuary, as indicated by the exception - 
for “‘vessel engine cooling water, vessel 
generator cooling water, and anchor 
wash”’. All other discharge/deposit 
matter must be disposed of beyond the 
Sanctuary boundary, provided that it. 
does not enter the Sanctuary and injure 
a Sanctuary resource. 

The proposed prohibition on 
deserting a vessel aground, at anchor, or 
adrift would not have a significant 
adverse impact on small entities, as 
doing so is not an aspect of operation 
and as such the adverse impact to small 
entities would be less than significant. 
Indirect beneficial effects from this 
prohibition may result for those small 
entities, such as commercial fishing and 
recreational charter businesses that 
depend upon a healthy nearshore 
marine environment that is not 
subjected to vessel groundings, 
hazardous spills, and wildlife 
disturbance risks that grounded vessels 
can pose. 

The proposed modification to the 
Sanctuary’s motorized personal 
watercraft (MPWC) regulation’s current 
definition would cover all categories of 
MPWC and would eliminate the existing 
loophole in the current regulations. The 
proposed change would expand the 


definition of MPWC to address a 
broader range of watercraft that would 
be restricted. Implementing this 
modified definition would help fulfill 
the original intent of the regulation and 
its zoning restrictions. The proposed 
modification would not have a 
significant adverse impact on small 
businesses directly involved in MPWC 
services. The majority of the MPWC 
industry is geared toward lake and river 
based recreation. A less than significant 
portion of the MPWC industry involves 
general MPWC use in the ocean waters 
of the MBNMS. No small businesses are 
directly linked with MPWC use in the 
MBNMS. While approximately 3 MPWC 
dealers and rental businesses operate in 
the greater MBNMS area, none are 
specifically targeting customers 
intending to use the craft in marine 
waters. One MPWC safety school based 
near Los Angeles operates a portion of 
its business within the MBNMS; 
however, the majority of the instruction 
takes place outside of the MBNMS. 

The proposed prohibition of moving, 
removing, taking, collecting, catching, 
harvesting, disturbing, breaking, cutting, 
or otherwise injuring, or attempting to 
move, remove, take, collect, catch, 
harvest, disturb, break, cut, or otherwise 
injure, any Sanctuary resource located 
more than 3,000 feet below the sea 
surface in the Davidson Seamount 
Management Zone would not impact 
small businesses operating in the 
MBNMS; nor would the parallel 
possession regulation. The small entities 
most likely to be affected by this 
prohibition could be small fishing 
entities; however, there is currently no 
fishing that occurs below 3000 feet in 
the DSMZ. Additionally, these entities 
would not be impacted because the 
prohibition on fishing at greater than 
3000 feet in the DSMZ is already 
accomplished through Essential Fish 
Habitat regulations under the 
Magnuson-Stevens Act. For persons 
wishing to conduct research activities 
affected by this prohibition, a permit 
could be issued, if appropriate, to 
conduct the activity. 

The proposed change to the regulation 
that currently prohibits white shark 
attraction activities within a specific 
area of the Sanctuary, i.e., the area out 
to the seaward limit of state waters 
(three miles from the coastline), would 
extend this prohibition to the entire 
Sanctuary. No adventure tourism related 
small businesses currently attract white 
sharks in the MBNMS, so there would 
be no impact to small businesses. 

The proposed regulatory amendments 
that clarify current exceptions to the 
prohibition on discharges/deposits from 
vessels for graywater and deck wash 
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down must be biodegradable would not 
significantly impact small businesses. 
Biodegradable cleaning materials are 
generally no more costly than non- 
biodegradable cleaning materials. 
Biodegradable graywater is excepted for 
vessels other than cruise ships, which 
are not small businesses. Deck 
washdowns can still occur; however, 
the cleaning materials must also be 
biodegradable. Additionally, the 
proposed changes clarifying that vessel 
generator cooling water, clean bilge 
water, and anchor wash are excepted 
from the prohibition would not impact 
small businesses. This is only a 
clarification of the status quo. 

The discharge of chum for the 
purpose of attracting white sharks 
would be prohibited but as discussed, 
there would be no significant impact on 
small business entities as no adventure 
tourism businesses currently attract 
white sharks in the MBNMS. The use of 
chum incidental and necessary to 
fishing is exempt from the discharge 
prohibition and would therefore not 
result in economic impacts. 

The prohibition against leaving 
harmful matter on a grounded or 
deserted vessel would not have a 
significant adverse impact on small 
entities, as doing so is not an aspect of 
operation; as such the adverse impact to 
small entities would be less than 
significant. Indirect beneficial effects 
from this prohibition may result for 
those small entities, such as commercial 
fishing and recreational charter 
businesses that depend upon a healthy 
nearshore marine environment that is 
not subjected to the discharge of 
harmful matter from grounded or 
deserted vessels. 

Because this action would not have a 
significant economic impact on a 
substantial number of small entities, no 
initial regulatory flexibility analysis was 
prepared. 


Paperwork Reduction Act 


This proposed rule involves an 
existing information collection 
requirement previously approved by 
OMB (OMB# 0648-0141) under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. The proposed rule 
will not require any change to the 
currently approved OMB approval and 
would not result in any change in the 
public burden in applying for and 
complying with NMSP permitting 
requirements. 

The public reporting burden for these 
permit application requirements is 
estimated to average 1.00 hour per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 


maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate, or any 
other aspect of this data collection, 
including suggestions for reducing the 
burden, to David Bizot, National Permit 
Coordinator, NOAA National Marine 
Sanctuary Program, 1305 East-West 
Highway, N/ORM-4, Silver Spring, MD 
20910, by e-mail to 
David.Bizot@noaa.gov, by fax to (301) 
713-0404; or by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

The proposed revised permit 
regulations would require the Director 
of the NMSP to consider the proposed 
activity for which a permit application 
has been received. The proposed 
modifications to the permit procedures 
and criteria (15 CFR 922.133) would 
further refine current requirements and 
procedures of the general National 
Marine Sanctuary Program regulations 
(15 CFR 922.48(a) and (c)). The 
proposed modifications would also- 
clarify existing requirements for permit 
applications found in the Office of 
Management and Budget approved 
applicant guidelines (OMB Control 
Number 0648-0141). The revised permit 
regulations would add language about: 
The qualifications, finances,and 
proposed methods of the applicant; the 
compatibility of the proposed method 
with the value of the Sanctuary and the 
primary objective of protection of 
Sanctuary resources and qualities; the 
necessity of the proposed activity; and 
the reasonably expected end value of 
the proposed activity. 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act, unless that collection of 
information displays a currently valid 
OMB control number. 

In this proposed rule, NOAA is 
publishing in its entirety 15 CFR Part 
922, Subpart M, as it would read with 
the amendments described above. Those 
amendments are the subject of this 
proposed rule and request for 
comments. NOAA’s publishing of the 
entire body of regulations specifically 
governing the MBNMS, showing the 
proposed changes, is meant to facilitate 
the reader’s understanding of the 
regulations and better inform public 
comments. 


List of Subjects in 15 CFR Part 922 


Administrative practice and | 
procedure, Boats and Boating safety, 
Coastal zone, Education, Environmental 


protection, Fish, Harbors, Marine 
mammals, Marine pollution, Marine 
resources, Marine safety, Natural 
resources, Penalties, Recreation and 
recreation areas, Reporting and 
recordkeeping requirements, Research, 
Water pollution control, Water 
resources, Wildlife. 


(Federal Domestic Assistance Catalog 
Number 11.429 Marine Sanctuary Program) 


Dated: September 26, 2006. 
Elizabeth R. Scheffler, 
Associate Assistant Administrator for 
Management, Ocean Services and Coastal 
Zone Management. x 
Accordingly, for the reasons set forth - 
above, 15 CFR part 922 is proposed to 
be amended as follows: 


PART 922—[AMENDED] 


1. The authority citation for part 922 
continues to read as follows: 


Authority: 16 U.S.C. 1431 et seq. 


2. The regulations for MBNMS (15 
CFR part 922, Subpart M) are revised to 
read as follows: 


Subpart M—Monterey Bay National 
Marine Sanctuary 


Sec. 

922.130 Boundary. 

922.131 Definitions. 

922.132 Prohibited or otherwise regulated 
activities. 

922.133 Permit procedures and criteria. 

922.134 Notification and review. — 

Appendix A to Subpart M of Part 922— 
Monterey Bay National Marine 
Sanctuary Boundary Coordinates 

Appendix B to Subpart M of Part 922—Zones 
Within the Sanctuary Where Overflights 
Below 1000 Feet are Prohibited 

Appendix C to Subpart M of Part 922— 
Dredged Material Disposal Sites Within 
the Sanctuary 

Appendix D to Subpart M of Part 922— 
Dredged Material Disposal Sites 
Adjacent to the Monterey Bay National 
Marine Sanctuary 

Appendix E to Subpart M of Part 922— 
Motorized Personal Watercraft Zones 
and Access Routes Within the Sanctuary 

Appendix F to Subpart M of Part 922— 
Davidson Seamount Management Zone 


§ 922.130 Boundary. 

The Monterey Bay National Marine 
Sanctuary (Sanctuary) consists of two 
separate areas. 

(a) The first area consists of an area 
of approximately 4016 square nautical 
miles (nmi) of coastal and ocean waters, 
and submerged lands thereunder, in and 
surrounding Monterey Bay off the 
central coast of California. The northern 
terminus of the Sanctuary boundary is 
located along the southern boundary of 
the Gulf of the Farallones National 
Marine Sanctuary (GFNMS) beginning 
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at Rocky Point just south of Stinson 
Beach in Marin County. The Sanctuary 
boundary follows the GFNMS boundary 
westward to a point approximately 29 
nmi offshore from Moss Beach in San . 
Mateo County. The Sanctuary boundary 
‘then extends southward in a series of 
arcs, which generally follow the 500 
fathom isobath, to a point 
approximately 27 nmi offshore of 
Cambria, in San Luis Obispo County. 
The Sanctuary boundary then extends 
eastward towards shore until it 
intersects the Mean High Water Line 
(MHWL) along the coast near Cambria. 
The Sanctuary boundary then follows 
the MHWL northward to the northern 
terminus at Rocky Point. The shoreward 
Sanctuary boundary excludes a small 
area between Point Bonita and Point 
San Pedro. Pillar Point Harbor, Santa 
Cruz Harbor, Monterey Harbor, and 
Moss Landing Harbor are all excluded 
from the Sanctuary shoreward from the 
points listed in Appendix A except for 
Moss Landing Harbor, where all of 
Elkhorn Slough east of the Highway One 
bridge, and west of the tide gate at 
Elkhorn Road and toward the center 
channel from the MHWL is included 
within the Sanctuary, excluding areas 
within the Elkhorn Slough National 
Estuarine Research Reserve. Exact 
coordinates for the seaward boundary 
and harbor exclusions are provided in 
appendix A to this subpart. 

) The Davidson Seamount 
Management Zone is also part of the 
Sanctuary. This area, bounded by 
geodetic lines connecting a rectangle 
centered on the top of the Davidson 
Seamount, consists of approximately 
585 square nmi of ocean waters and the 
submerged lands thereunder. This 
portion of the Sanctuary is located 
approximately 70 nmi off the coast of 
San Simeon in San Luis Obispo County. 
Exact coordinates for the DSMZ 
boundary are provided in appendix F to 
this subpart. 


§ 922.131 Definitions. 

In addition to those definitions found 
at 15 CFR 922.3, the following 
definitions apply to this subpart: 

Attract or attracting means the 
conduct of any activity that lures or may 
lure any animal by using food, bait, 
chum, dyes, decoys, acoustics, or any 
other means, except the mere presence 
of human beings (e.g., swimmers, 
divers, boaters, kayakers, surfers). 

Cruise ship means a vessel with 250 
or more passenger berths for hire. 

Deserting means: 

(1) Leaving a vessel aground or adrift: 

(i) Without notification to the Director 
of the vessel going aground or becoming 
adrift within 12 hours of its discovery 


and developing and presenting to the 
Director a preliminary salvage plan 
within 24 hours of such notification; 

(ii) After expressing or otherwise 
manifesting intention not to undertake 
or to cease salvage efforts; or 

(iii) When the owner/operator cannot 
after reasonable efforts by the Director 
be reached within 12 hours of the 
vessel’s condition being reported to 
authorities; or 

(2) Leaving a vessel at anchor when 
its condition creates potential for a 
grounding, discharge, or deposit and the 
owner/operator fails to secure the vessel 
in a timely manner. 

Federal Project means any water 
resources development project 
conducted by the U.S. Army Corps of 
Engineers or operating under a permit or 
other authorization issued by the Corps 
of Engineers and authorized by Federal 
law. 

Hand tool means a hand-held 
implement, utilized for the collection of 
jade pursuant to 15 CFR 922.132(a)(1), 
that is no greater than 36 inches in 

ength and has no moving parts (e.g., 
dive knife, pry bar, or abalone iron). 
Pneumatic, mechanical, electrical, 
hydraulic, or explosive tools are, 
therefore, examples of what does not 
meet this definition. 

Harmful matter means any substance, 
or combination of substances, which 
because of its quantity, concentration, or 
physical, chemical, or infectious 
characteristics may pose a present or 
potential threat to Sanctuary resources 
or qualities, including but not limited 
to: Fishing nets, fishing line, hooks, 
fuel, oil, and those contaminants 
(regardless of quantity) listed pursuant 
to 42 U.S.C. 9601(14) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act at 40 CFR 302.4. 

Introduced species means: 

(1) A species (including but not 
limited to any of its biological matter 
capable of propagation) that is non- 
native to the ecosystems protected by 
the Sanctuary; or 

(2) Any organism into which genetic 
matter from another species has been 
transferred in order that the host 
organism acquires the genetic traits of 
the transferred genes. 

Motorized personal watercraft 
(MPWC) means: 

(1) Any vessel, propelled by 
machinery, that is designed to be 
operated by standing, sitting; or 
kneeling on, astride, or behind the 
vessel, in contrast to the conventional 
manner, where the operator stands or 
sits inside the vessel; 

(2) Any vessel less than 20 feet in 
length overall as manufactured and 


propelled by machinery and that has 
been exempted from compliance with 
the U.S. Coast Guard’s Maximum 
Capacities Marking for Load Capacity 
regulation found at 33 CFR parts 181 
and 183, except submarines; or 

(3) Any other vessel that is less than 
20 feet in length overall as 
manufactured, and is propelled bya _ 
water jet pump or drive. 

The Davidson Seamount Management 
Zone means the area bounded by 
geodetic lines connecting a rectangle 
centered on the top of the Davidson 
Seamount, and consists of 
approximately 585 square nmi of ocean 
waters and the submerged lands 
thereunder. This portion of the 
Sanctuary is located approximately 70 
nmi off the coast of San Simeon in San 
Luis Obispo County. Exact coordinates 
for the DSMZ boundary are provided in 
appendix F to this subpart. 


§ 922.132 Prohibited or otherwise 
regulated activities. 

(a) Except as specified in cmap 
(b) through (e) of this section, the 
following activities are prohibited and 
thus are unlawful for any person to 
conduct or to cause to be conducted: 

(1) Exploring for, developing, or 
producing oil, gas, or minerals within 
the Sanctuary, except: Jade may be 
collected (meaning removed) from the 
area bounded by the 35.92222 N latitude 
parallel (coastal reference point: Beach 
access stairway at south Sand Dollar 
Beach), the 35.88889 N latitude parallel 
(coastal reference point: Westernmost 
tip of Cape San Martin), and from the 
mean high tide line seaward to the 90- 
foot isobath (depth line) (the 
“authorized area’’) provided that: 

(i) Only jade already loose from the 
submerged lands of the Sanctuary may 
be collected; 

(ii) No tool may be used to collect jade 
except: 

(A) A hand tool (as defined at 15 CFR 
922.131) to maneuver or lift the jade or 
scratch the surface of a stone as 
necessary to determine if it is jade; 

(B) A lift bag or multiple lift bags with 


~ acombined lift capacity of no more than 


two hundred pounds; or 

(C) A vessel (except for motorized 
personal watercraft) (see paragraph 
(a)(7) of this section) to provide access 
to the authorized area; 

(iii) Each person may collect only 
what that person individually carries; 
and 

(iv) For any loose piece of jade that 
cannot be collected under paragraphs 
(a)(1)(ii) and (iii) of this section, any 
person may apply for a permit to collect 
such a loose piece by following the 
procedures in 15 CFR 922.133. 
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(2)(i) Discharging or depositing from 
within or into the Sanctuary, other than 
from a cruise ship, any material or other 
matter, except: 

(A) Fish, fish parts, chumming 
materials,-or bait used in or resulting 
from traditional fishing operations 
within the Sanctuary, provided that 
such discharge or deposit is during the 
conduct of traditional fishing operations 
within the Sanctuary; 

(B) Biodegradable effluent incidental 
~ to vessel use and generated by an 
operable Type I or II marine sanitation 
device (U.S. Coast Guard classification) 
approved in accordance with section 
312 of the Federal Water Pollution 
Control Act, as amended (FWPCA), 33 
U.S.C. 1322. Vessel operators must lock 
all marine sanitation devices in a 
manner that prevents discharge of 
untreated sewage; 

(C) Biodegradable vessel deck wash 
down, vessel engine cooling water, 
vessel generator cooling water, anchor 
wash, clean bilge water (meaning not 
containing detectable levels of harmful 
matter as defined), or graywater as 
defined by section 312 of the FWPCA 
that is biodegradable; 

(D) Vessel engine or generator 
exhaust; or 

(E) Dredged material deposited at 
disposal sites authorized by the U.S. 
Environmental Protection Agency (EPA) 
(in consultation with the U.S. Army 
Corps of Engineers (COE)) prior to the 
effective date of Sanctuary designation 
(January 1, 1993), provided that the 
activity is pursuant to, and complies 
with the terms and conditions of, a valid 
Federal permit or approval existing on 
January 1, 1993. Authorized disposal 
sites within the Sanctuary are described 
in appendix C to this subpart. 

(ii) Discharging or depositing from 
within or into the Sanctuary any 
material or other matter from a cruise 
ship except vessel engine cooling water, 
vessel generator cooling water, or 
anchor wash. 

(iii) Discharging or depositing from 
beyond the boundary of the Sanctuary 
any material or other matter that 
subsequently enters the Sanctuary and 
injures a Sanctuary resource or quality, 
except those listed in paragraphs 
(a)(2)(i)(A) through (D) of this-section 
and dredged material deposited at the 
authorized disposal sites described in 
Appendix D to this subpart, provided 
that the dredged material disposal is 
pursuant to, and complies with the 
terms and conditions of, a valid Federal 
permit or approval. 

(3) Possessing; moving, removing, or 
injuring, or attempting to possess, move, 
remove, or injure, a Sanctuary historical 
resource. This prohibition does not 


apply to possession, moving, removing, 
or injury resulting incidentally from 
kelp harvesting, aquaculture, or 
traditional fishing operations. 

(4) Drilling into, dredging, or 
otherwise altering the submerged lands 
of the Sanctuary; or constructing, 
placing, or abandoning any structure, 
material, or other matter on or in the 
submerged lands of the Sanctuary, 
except as incidental and necessary to: 

(i) Conduct traditional fishing 
operations; 

(ii) Anchor a vessel; 

(iii) Conduct aquaculture or kelp 
harvesting; 

(iv) Install an authorized navigational 
aid; 

(v) Conduct harbor maintenance in an 
area necessarily associated with a 
Federal Project in existence on January 
1, 1993, including dredging of entrance 
channels and repair, replacement, or 
rehabilitation of breakwaters and jetties; 

(vi) Construct, repair, replace, or 
rehabilitate a dock or pier; or 

(vii) Collect jade pursuant to 
paragraph (a)(1) of this section, 
provided that there is no constructing, 
placing, or abandoning any structure, 
material, or other matter on the 
submerged lands of the Sanctuary. 

(viii) The exceptions listed in 
paragraphs (a)(4)(ii) through (a)(4)(vii) of 
this section do not apply within the 
Davidson Seamount Management Zone. 

(5) Taking any marine mammal, sea 
turtle, or bird within or above the 
Sanctuary, except as expressly 
authorized by the Marine Mammal 
Protection Act, as amended, (MMPA), 
16 U.S.C. 1361 et seq., Endangered 
Species Act, as amended, (ESA), 16 
U.S.C. 1531 et seq., Migratory Bird 
Treaty Act, as amended, (MBTA), 16 
U.S.C. 703 et seq., or any regulation, as 
amended, promulgated under the 
MMPA, ESA, or MBTA. 

(6) Flying motorized aircraft, except 
as necessary for valid law enforcement 
purposes, at less than 1,000 feet above 
any of the four zones within the 
Sanctuary described in appendix B to 
this subpart. 

(7) Operating motorized personal 
watercraft within the Sanctuary except 
within the four designated zones and 
access routes within the Sanctuary. 
described in appendix E to this subpart. 

(8) Possessing within the Sanctuary 
(regardless of where taken, moved, or 
removed from), any marine mammal, 
sea turtle, or bird, except as authorized 
under the MMPA, ESA, MBTA, under 
any regulation, as amended, 
promulgated under the MMPA, ESA, or 
MBTA, or as necessary for valid law 
enforcement purposes. 


(9) Deserting a vessel aground, at 
anchor, or adrift in the Sanctuary. 

(10) Leaving harmful matter aboard a 
grounded or deserted vessel within the 
Sanctuary. 

(11)(i) Moving, removing, taking, 
collecting, catching, harvesting, 
disturbing, breaking, cutting, or 
otherwise injuring, or attempting to 
move, remove, take, collect, catch, 
harvest, disturb, break, cut, or otherwise 
injure, any Sanctuary resource located 
more that 3,000 feet below the sea 
surface within the Davidson Seamount 


. Management Zone. This prohibition 


does not apply to fishing below 3000 
feet within the DSMZ, which is 
prohibited pursuant to 50 CFR part 660 
(Fisheries off West Coast States and in 
the Western Pacific). 

(ii) Possessing any Sanctuary resource 
the source of which is more than 3,000 
feet below the sea surface within the 
Davidson Seamount Management Zone. 
This prohibition does not apply to 
possession of fish resulting from fishing 
below 3000 feet within the DSMZ, 
which is prohibited pursuant to 50 CFR 
part 660 (Fisheries off West Coast States 
and in the Western Pacific). 

(12) Introducing or otherwise 
releasing from within or into the 
Sanctuary an introduced species, except 
striped bass (Morone saxatilis) released 
during catch and release fishing activity. 

(13) Attracting any white shark within 
the Sanctuary. 

(14) Interfering with, obstructing, 
delaying, or preventing an investigation, 
search, seizure, or disposition of seized 
property in connection with 
enforcement of the Act or any regulation 
or permit issued under the Act. 

) The prohibitions in paragraphs 
(a)(2) through (11) of this section do not 
apply to an activity necessary to 
respond to an emergency threatening 
life, property, or the environment. 

(c)(1) All Department of Defense 
activities must be carried out in a 
manner that avoids to the maximum 
extent practicable any adverse impacts 
on Sanctuary resources and qualities. 
The prohibitions in paragraphs (a)(2) 
through (12) of this section do not apply 
to existing military activities carried out 
by the Department of Defense, as ' 
specifically identified in the Final 
Environmental Impact Statement and 
Management Plan for the Proposed 
Monterey Bay National Marine 
Sanctuary (NOAA, 1992). (Copies of the 
FEIS/MP are available from the 
Monterey Bay National Marine 
Sanctuary, 299 Foam Street, Monterey, 
CA 93940.) New activities may be 
exempted from the prohibitions in 
paragraphs (a)(2) through (12) of this 
section by the Director after 


- 


| 
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consultation between the Director and 

the Department of Defense. 

(2) In the event of destruction of, loss 
of, or injury to a Sanctuary resource or 
quality resulting from an incident, 
including but not limited to discharges, 
deposits, and groundings, caused by a 
Department of Defense activity, the 
Department of Defense, in coordination 
with the Director, must promptly 
prevent and mitigate further damage 
and must restore or replace the 
Sanctuary resource or quality in a 
manner approved by the Director. 

(d) The prohibitions in paragraph 
(a)(1) of this section as it pertains to jade 
collection in the Sanctuary, and 
paragraphs (a)(2) through (11) and 
(a)(13) of this section, do not apply to 
any activity conducted under and in 
accordance with the scope, purpose, 

- terms, and conditions of a National 
Marine Sanctuary permit issued 
pursuant to 15 CFR 922.48 and 922.133 
or a Special Use permit issued pursuant 
to section 310 of the Act. 

(e) The prohibitions in paragraphs 
(a)(2) through (a)(8) of this section do 
not apply to any activity authorized by 
any lease, permit, license, approval, or 
other authorization issued after the 
effective date of Sanctuary designation 
(January 1, 1993) and issued by any 
Federal, State, or local authority of 
competent jurisdiction, provided that 
the applicant complies with 15 CFR 

' 922.49, the Director notifies the 
applicant and authorizing agency that 
he or she does not object to issuance of 
the authorization, and the applicant 
complies with any terms and conditions 
the Director deems necessary to protect 
Sanctuary resources and qualities. 
Amendments, renewals, and extensions 
of authorizations in existence on the 
effective date of designation constitute 
authorizations issued after the effective 
date of Sanctuary designation. 

(f) Notwithstanding paragraphs (d) 
and (e) of this section, in no event may 
the Director issue a National Marine 
Sanctuary permit under 15 CFR 922.48 
and or a Special Use permit under 
section 310 of the Act authorizing, or 
otherwise approve: the exploration for, 
development, or production of oil, gas, 
or minerals within the Sanctuary, 
except for the collection of jade 
pursuant to paragraph (a)(1) of this 
section; the discharge of primary-treated 
sewage within the Sanctuary (except by 
certification, pursuant to 15 CFR 922.47, 
of valid authorizations in existence on 
January 1, 1993 and issued by other 

authorities of competent jurisdiction); or 

the disposal of dredged material within 
the Sanctuary other than at sites 
authorized by EPA (in consultation with 

COE) prior to January 1, 1993. Any 


purported authorizations issued by_ 
other authorities within the Sanctuary 
shall be invalid. 


§922.133 Permit procedures and criteria. 


(a) A person may conduct an activity 
prohibited by § 922.132(a)(1) as it 
pertains to jade collection in the 
Sanctuary and § 922.132(a)(2) through 
(11), or (a)(13), if such activity is 
specifically authorized by, and 
conducted in accordance with the 
scope, purpose, terms, and conditions 
of, a permit issued under this section 
and 15 CFR 922.48. 

(b) The Director, at his or her sole 
discretion, may issue a permit, subject 
to terms and conditions as he or she 
deems appropriate, to conduct an 
activity prohibited by § 922.132(a)(1) as 
it pertains to jade collection in the 
Sanctuary and § 922.132(a)(2) through 
(11), or (a)(13), if the Director finds that 
the activity will have at most short-term 
and negligible adverse effects on 
Sanctuary resources and qualities and: 

(1) Is research designed to further 
understanding of Sanctuary resources 
and qualities; 

(2) Will further the educational, 
natural, or historical value of the 
Sanctuary; 

(3) Will further salvage or recovery 
operations within or near the Sanctuary 
in connection with a recent air or 
marine casualty; 

(4) Will assist in managing the 
Sanctuary; 

(5) Will further salvage or recovery 
operations in connection with an 
abandoned shipwreck in the Sanctuary 
title to which is held by the State of 
California; or 

(6) Will allow the removal, without 
the use of pneumatic, mechanical, 
electrical, hydraulic or explosive tools, 
of loose jade from the Jade Cove areas 
under § 922.132(a)(1)(iv). 

(c)(1) In deciding whether to issue a 
permit, the Director shall consider such 
factors as: 

(i) Will the activity be conducted by 
an applicant that is professionally 
qualified to conduct and complete the 
activity; 

(ii) Will the activity be conducted by 
an applicant with adequate financial 
resources available to conduct and 
complete the activity; 

(iii) Is the activity proposed for no 
longer than necessary to achieve its 
stated purpose; 

(iv) Must the activity be conducted 
within the Sanctuary; 

(v) Will the activity be conducted 
using methods and procedures that are 
appropriate to achieve the goals of the 
proposed activity, especially in relation 
to the potential effects of the proposed 


activity on Sanctuary resources and 
qualities; 

(vi) Will the activity be conducted in 
a manner compatible with the primary 
objective of protection of Sanctuary 
resources and qualities, considering the 
extent to which the conduct of the 
activity may diminish or enhance 
Sanctuary resources and qualities, any 
potential indirect, secondary, or 
cumulative effects of the activity, and ~ 
the duration of such effects; 

(vii) Will the activity be conducted in 
a manner compatible with the value of 
the Sanctuary as a source of recreation 
and as a source of educational and 
scientific information, considering the 
extent to which the conduct of the 
activity may result in conflicts between 
different users of the Sanctuary and the 
duration of such effects; and 

(viii) Does the reasonably expected 
end value of the activity to the 
furtherance of the Sanctuary goals and 
objectives outweigh any potential 
adverse effects on Sanctuary resources 
and qualities from the conduct of the 
activity. 

(2) For jade collection, preference will 
be given for applications proposing to 
collect loose pieces of jade for research 
or educational purposes. In addition, 
the Director may consider such other 
factors as he or she deems appropriate. 

(d) Applications. (1) Applications for 
permits should be addressed to the 
Director, Office of National Marine 


Sanctuaries; ATTN: Superintendent, 


Monterey Bay National Marine 
Sanctuary, 299 Foam Street, Monterey, 
CA 93940. 

(2) In addition to the information 
listed in 15 CFR 922.48(b), all 
applications must include information 
the Director needs to make the findings 
in paragraph (b) of this section and _ 
information to be considered by the 
Director pursuant to paragraph (c) of 
this section. 

(e) In addition to any other terms and 
conditions that the Director deems 
appropriate, a permit issued pursuant to 
this section must require that the 
permittee agree to hold the United 
States harmless against any claims 
arising out of the conduct of the 
permitted activities. 


§922.134 Notification and review. 

(a) [Reserved] 

(b)(1) NOAA has entered into a 
Memorandum of Agreement (MOA) 
with the State of California, EPA, and 
the Association of Monterey Bay Area 
Governments regarding the Sanctuary 
regulations relating to water quality 
within State waters within the 
Sanctuary. 
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With regard to permits, the MOA 
encompasses: 

(i) National Pollutant Discharge 
Elimination System (NPDES) permits 
issued by the State of California under 
section 13377 of the California Water 
Code; and 

(ii) Waste Discharge Requirements 


section 13263 of the California Water 
Code. 


(2) The MOA specifies how the 
process of 15 CFR 922.49 will be 
administered within State waters within 
the Sanctuary in coordination with the 
State permit program. 


_ Appendix A to Subpart M of Part 922— 
Monterey Bay National Marine 
Sanctuary Boundary Coordinates q 


(Coordinates in this appendix are 4 
unprojected (Geographic Coordinate System) 
and are calculated using the North American 
Datum of 1983] 


issued by the State of California under 


Point ID Number 


Latitude Longitude 
Seaward Boundary | 
3 37.61622 — 122.76937 4 
4 37.57147 — 122.80399 
5 37.52988 — 122.85988 
6 37.50948 —122.90614 | 
7 37.49418 — 123.00770 q 
9 37.52001 — 123.12879 
11 37.34316 — 123.13170 
12 37.23062 — 123.10431 
16 36.92155 — 122.80595 
19 36.57938 — 122.77416 
21 36.37242 — 122.65789 
27 35.99596 — 121.98232 
29 35.98157 — 121.75634 
31 35.83773 — 121.71922 
39 37.81760 — 122.53048 
Harbor Exclusions 
43 36.96143 — 122.00112 q 
44 36.80684 — 121.79145 
46 36.60837 — 121.88970 


Appendix B to Subpart M of Part 922— 
Zones Within the Sanctuary Where 
Overflights Below 1000 Feet are 
Prohibited 


The four zones are: 
(1) From mean high water out to three 
nautical miles (NM) between a line extending 


from Point Santa Cruz on a southwesterly 
heading of 220° and a line extending from 2.0 
NM north of Pescadero Point on a 
southwesterly heading of 240°; 

(2) From mean high water out to three NM 
between a line extending from the Carmel 
River mouth on a westerly heading of 270 


and a line extending due west along latitude 
35.55488° off of Cambria; 

(3) From mean high water and within a five 
NM arc drawn from a center point at the end 
of Moss Landing Pier; and 

(4) Over the waters of Elkhorn Slough east 
of the Highway On bridge to Elkhorn Road. 
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Appendix C to Subpart M of Part 922— and are calculated using the North American 
Dredged Material Disposal Sites Within Datum of 1983] 
the Sanctuary 


[Coordinates in this appendix are 
unprojected (Geographic Coordinate System) 


Point ID Number Latitude | ~ Longitude 


Santa Cruz Harbor/Twin Lakes Dredge Disposal Site 


2 


— 122.00033 


— 122.00050 


SF-14 Dredge Disposal Site 
(circle with 500 yard radius) 


Appendix D to Subpart M of Part 922— and are calculated using the North American 


Dredged Material Disposal Sites Datum of 1983] 
Adjacent to the Monterey Bay National As of January 1, 1993, the U.S. Army Corps 
Marine Sanctuary of Engineers operates the following dredged 
material disposal site adjacent to the 
{Coordinates in this appendix are 


unprojected (Geographic Coordinate System) 


Point ID Number Latitude Longitude 


— 122.56900 


Appendix E to Subpart M of Part 922— and are calculated using the North American 
Motorized Personal Watercraft Zones —Datum of 1983] 


and Access Routes Within the , The four zones and access routes are: 
Sanctuary (1) The approximately one [1.0] NM? area 
off Pillar Point Harbor from harbor launch 
( {Coordinates in this appendix are ramps, through harbor entrance to the 


unprojected (Geographic Coordinate System) northern boundary of Zone One: 


Point ID Number Latitude Longitude 


1 (flashing 5-second breakwater entrance light and horn located at the seaward end of the outer west break- 


(2) The approximately five [5.0] NM? area _ entrance, and then along a 100 yard wide 
off of Santa Cruz Small Craft Harbor from access route southwest along a true bearing 
harbor launch ramps, through harbor of approximately 196 ° (180° magnetic) to the 


whistle buoy at 36.93833N, 122.01000 W. 
Zone Two is bounded by: 
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Point ID Number 


Latitude Longitude 


36.91667 — 122.03333 


36.91667 


— 121.96667 


36.94167 
36.94167 


— 121.96667 
— 122.03333 


(3) The approximately six [6.0] NM? area 
off of Moss Landing Harbor from harbor 


launch ramps, through harbor entrance, and 
then along a 100 yard wide access route due 


west to the eastern boundary of Zone Three 
bounded by: 


Point ID Number 


Latitude Longitude 


36.83333 ° 


— 121.82167 


36.83333 
36.77833 


— 121.84667 
— 121.84667 


36.77833 


(bell buoy) 


— 121.81667 
36.79833 


— 121.80167 


36.81500 — 121.80333 


(4) The approximately five [5.0] NM2 area 


ramps to the seaward end of the U.S. Coast 
off of Monterey Harbor from harbor launch 


Guard Pier, and then along a 100 yard wide 


access route due north to the southern 
boundary of Zone Four bounded by: 


Point ID Number 


Latitude 


Longitude 


36.64500 
36.61500 
36.63833 
36.66667 


— 121.92333 
— 121.87500 
— 121.85500 
— 121.90667 


Appendix F to Subpart M of Part $322— 
Davidson Seamount Management Zone 


[Coordinates in this appendix are 
unprojected (Geographic Coordinate System) 


Datum of 1983] 


and are calculated using the North American 


Point ID Number 


Latitude 


Longitude 


35.90000 
35.90000 
35.50000 
35.50000 


— 123.00000 
— 122.50000 
— 122.50000 
— 123.00000 


(FR Doc. E6-16338 Filed 10—5-06; 8:45 am] 
BILLING CODE 3510-NK-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 721 
FRL-—7770-9] 
RIN 2070-AB27 


Proposed Revocation of Significant 
New Use Rules on Certain Chemical 
Substances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing to revoke 
significant new use rules (SNURs) 
promulgated under section 5(a)(2) of the 
Toxic Substances Control Act (TSCA) 
for four chemical substances. The SNUR 


for the chemical substance covered by 
premanufacture notice (PMN) P-98-475 
designated certain activities as 
significant new uses based on concerns 
identified in a corresponding TSCA 
section 5(e) consent order for that 
chemical substance and pursuant to 40 
CFR 721.160. For the chemical 
substances covered by PMNs P-98- 
1043, P~99-0467, and P-01-—71, EPA 
issued non-5(e) SNURs (i.e., SNURS on 
substances that are not subject to TSCA 
section 5(e) consent orders) designating 
certain activities as significant new uses 
based on the concern criteria in 40 CFR 
721.170(b). EPA has received and 
reviewed new information and test data 
for each of the chemical substances, and 
proposes to revoke the SNURs pursuant 
to 40 CFR 721.185. 


DATES: Comments must be received on 
or before November 6, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) ~ 


number by 
one of the following methods: 


e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-— 
0001. 


e Hand Delivery: OPPT Document 
Control Office (DCO), EPA East Bldg., 
Rm. 6428, 1201 Constitution Ave., NW., 
Washington, DC. Attention: Docket ID 
number EPA—HQ—OPPT-2006-0213. 
The DCO is open from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 
DCO is (202) 564-8930. Such deliveries 
are only accepted during the DCO’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 
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Instructions: Direct your comments to 
docket ID number EPA—HQ—OPPT-— 
2006-0213. EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBl or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be automatically captured and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
electronically at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPPT 
Docket, EPA Docket Center (EPA/DC). 
The EPA/DC suffered structural damage 
due to flooding in June 2006. Although 
the EPA/DC is continuing operations, 
there will be temporary changes to the 
EPA/DC during the clean-up. The EPA/ 
DC Public Reading Room, which was 
temporarily closed due to flooding, has 
been relocated in the EPA Headquarters 
Library, Infoterra Room (Room Number 
3334) in the EPA West Bldg., located at 
1301 Constitution Ave., NW., 
Washington, DC. The EPA/DC Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 


excluding legal holidays. The telephone 
number of the EPA/DC Public Reading 
Room is (202) 566-1744, and the 
telephone number for the OPPT Docket 
is (202) 566—0280. EPA visitors are 
required to show photographic 
identification and sign the EPA visitor 
log. Visitors to the EPA/DC Public 
Reading Room will be provided with an 
EPA/DC badge that must be visible at all 
times while in the EPA Building and 
returned to the guard upon departure. In 
addition, security personnel will escort 
visitors to and from the new EPA/DC 
Public Reading Room location. Up-to- 
date information about the EPA/DC is 


on the EPA web site at http:// 


www.epa.gov/epahome/dockets.htm. 
FOR FURTHER INFORMATION CONTACT: For 
general information contact: Colby 
Lintner, Regulatory Coordinator, 
Environmental Assistance Division 
(7408M), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 


number: (202) 554—1404; e-mail address: 


TSCA-Hotline@epa.gov. 

For technical information contact: 
James Alwood, Chemical Control 
Division (7405M), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001; telephone number: (202) 564— 


-8974; e-mail address: 


alwood.jim@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you manufacture, import, 
process, or use the chemical substances 
contained in this proposed revocation. ° 
Potentially affected entities 
include, but are not limited to: - 

e Chemical manufacturers (NAICS 
code 325), e.g., persons manufacturing, - 
importing, processing, or using 
chemicals for commercial purposes. 

e Petroleum and coal product 
industries (NAICS code 324), e.g., 
persons manufacturing, importing, 
processing, or using chemicals for 
commercial purposes. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. To determine whether 
you or your business may be affected by 


this action, you should carefully 
examine the applicability provisions in 
40 CFR 721.5. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the 
technical person listed under FOR 
FURTHER INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 


-you claim to be CBI. For CBI 


information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 


- Code of Federal Regulations (CFR) part 


or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at the 
estimate. 

vi. Provide specific examples to 
illustrate your concerns and suggested 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Background 


A. What Action is the Agency Taking? 


In the documents that published in 
the Federal Register of January 5, 2000 
(65 FR 373, 374) (FRL-6055—2), 
December 26, 2000 (65 FR 81400) (FRL— 
6592-8), and December 17, 2003 (68 FR 
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70179) (FRL—7307-3), EPA issued 
separate SNURs for four separate 
chemical substances. The SNUR for the 
chemical substance covered by PMN P— 
98-475 designated certain activities as 
significant new uses based on concerns 
identified in a corresponding TSCA 
section 5(e) consent order for that 
chemical substance and pursuant to 40 
CFR 721.160. For the other three 
chemical substances covered by PMNs 
P-—98—1043, P-99-0467, and P—01-71, 
EPA issued non-5(e) SNURs designating 
certain activities as significant new uses 
based on the concern criteria identified 
in 40 CFR 721.170(b). EPA has received 
and reviewed new information and test 
data for each of these four chemical 
substances, and, based on that 
information and test data, EPA now 
proposes to revoke the SNURs pursuant 
to 40 CFR 721.185. In this unit, EPA 
provides a brief description for each 
chemical substance, including its PMN 
number, chemical name (generic name 
if the specific name is claimed as CBI), 
CAS number (if assigned and not 
claimed as CBI), basis for the revocation 
of the TSCA section 5(e) consent order, 
if any, for the substance, the basis for 
revoking the SNUR under 40 CFR 
721.185, and the CFR citation of the 
SNUR. 

PMN Number P-98-475 

Chemical name: Benzenesulfonic acid, 
2,2’-[(1E)-1,2-ethenediy]] bis[5-[[4- 
(methylamino)-6-[[4- 


salt. 
CAS number: 180850—95-7. 

Federal Register publication date and 
reference: January 5, 2000 (65 FR 373). 
Docket number: OPPTS-50635. 

Basis for revocation of SNUR: EPA 
issued a TSCA section 5(e) consent 
order between EPA and the PMN 
submitter for this substance based on a 
potential unreasonable risk of 
developmental and reproductive 
toxicity of the PMN substance, based on 
test data for the chemical category for 
stilbene, derivatives of 4,4-bis(triazin-2- 
ylamino)-. EPA also promulgated a 
SNUR for this chemical substance 
pursuant to 40 CFR 721.160. 
Subsequently, an industry consortium 
conducted a range-finding and 
definitive 2-generation study in rats 
(gavage) and range-finding and 
definitive developmental toxicity 
studies in rats and rabbits (gavage) for 
C.I. Fluorescent Brightener 220 (CAS 
No. 16470—24-9). Based on the results 
of that testing, EPA has concluded that 
available information does not support 
continued identification of stilbenes as 
a new chemical category presenting 
concerns for possible developmental 
‘and reproductive toxicity. Thus, EPA 


concludes that a rational basis no longer 
exists for finding that activities 
involving the chemical substance may 
present an unreasonable risk of injury to 
human health as required by section 
5(e)(1)(A) of TSCA. Therefore, EPA has 
revoked the consent order for P-98—475 
and, pursuant to 40 CFR 721.185(a)(5), 
proposes that the SNUR for this — 
chemical substance be revoked. 

CFR citation: 40 CFR 721.9785. 


PMN Number P-98-1043 

Chemical name: Substituted amino 
alkyl triazinyl benzenesulfonic acid 
derivative (generic). 

CAS number: CBI. 

Federal Register publication date and 
reference: January 5, 2000 (65 FR 374). 
Docket number: OPPTS-50635. 

Basis for revocation of SNUR: EPA 
issued a SNUR for this substance based 
on the concern criteria at 

§ 721.170(b)(3)(ii). The PMN submitter 
petitioned EPA to revoke the SNUR 
based on the results of test data 
developed by an industry consortium 
which consisted of a range-finding and 
definitive 2-generation study in rats 
(gavage) and range-finding and 
definitive developmental toxicity 
studies in rats and rabbits (gavage) for 
C.I. Fluorescent Brightener 220 (CAS 
No. 16470-—24—9). EPA has concluded 
that available information does not 
support continued identification of 
stilbenes as a new chemical category 
presenting concerns for possible 
developmental and reproductive 
toxicity and that, based on available 
information, the substance no longer 
meets the concern criteria at 

§ 721.170(b)(3)(ii). Therefore, EPA 
proposes that the SNUR for this 
chemical substance be revoked pursuant 
to 40 CFR 721.185(a)(4). 

CFR citation: 40 CFR 721.9810. 


PMN Number P-99-0467 

Chemical name: Acrylated (long- 
chainalkyl) glycidal ether (generic). 
CAS number: CBI. 

Federal Register publication date and 
reference: December 26, 2000 (65 FR 
81400). 


Docket number: OPPTS—50638. 

Basis for revocation of SNUR: EPA 
issuéd a SNUR for this substance based 
on the concern criteria at 

§ 721.170(b)(4)(ii). Subsequently, the 
PMN submitter petitioned EPA to 
revoke the SNUR based on the results of 
acute aquatic toxicity test data for fish, 
daphnia, and algae, as well as the 
results of biodegradation testing. The 
toxicity testing demonstrated concerns 
for potential chronic environmental 
toxicity at concentrations as low as 2 
parts per billion (ppb). However, 


biodegradation testing demonstrated 
that the substance is readily 
biodegradable, mitigating concerns for 
chronic toxicity. Therefore, EPA no 
longer finds that releases to water 
resulting in stream concentrations 
greater than 2 ppb may cause significant 
adverse environmental effects. 
Therefore, based on available 
information, the substance no longer 
meets the concern criteria at 

§ 721.170(b)(4)(ii) and EPA proposes 
that the SNUR for this chemical 
substance be revoked pursuant to 40 
CFR 721.185(a)(4). 

CFR citation: 40 CFR 721.3850. 


PMN Number P-01-71 

Chemical name: Phenol, 2,2’-[6-(2,4- 
dibutoxyphenyl)-1,3,5-triazine-2,4- 
diyl]bis[5-butoxy-. 

CAS number: 208343-47-9. 

Federal Register publication date and 
reference: December 17, 2003 (68 FR 
70179). 


Docket number: OPPT—2002-0078. 
Basis for revocation of SNUR: EPA 
issued a SNUR for this substance based 
on the concern criteria at 

§ 721.170(b)(4)(ii). Subsequently, the 
PMN submitter petitioned EPA to 
revoke the SNUR based on the results of 
chronic fish and daphnia testing. The 
toxicity testing demonstrated that there 
were no effects at saturation (i.e., the 
maximum concentration at which the 
PMN substance can be dissolved in 
water). A concentration of concern was 
not established. The substance was 
determined to pose low concern for 
environmental toxicity, and has a low 
“persistence, bioaccumulation, and 
toxicity” (PBT) rating of P2B1T1 (ona 
scale of 1 to 3, with 3 being the highest). 
Therefore, EPA no longer finds that 
releases to water may result in 
exposures which may cause significant 
adverse environmental effects. 
Therefore, based on available 
information, the substance no longer 
meets the concern criteria at 
§ 721.170(b)(4)(ii) and EPA proposes 
that the SNUR for this chemical 
substance be revoked pursuant to 40 
CFR 721.185(a)(4). 

CFR citation: 40 CFR 721.5718. 


B. What is the Agency’s Authority for 
Taking this Action? 


Section 5(a)(2) of TSCA (15 U.S.C. 
2604(a)(2)) authorizes EPA to determine 
that a use of a chemical substance is a 
“significant new use.” EPA must make 
this determination by rule after 
considering all relevant factors, 
including those listed in section 5(a)(2) 
of TSCA. Once EPA determines that a 
use of a chemical substance is a 
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significant new use, section 5(a)(1)(B) of 
TSCA requires persons to submit a 
notice to EPA at least 90 days before 
they manufacture, import, or process the 
substance for that use. The mechanism 
for reporting under this requirement is 
established under 40 CFR part 721. 


During a review of PMN P-98-475, 
EPA concluded that regulation was 
warranted and issued a TSCA section 
5(e) consent order for the chemical 
substance and promulgated a 
corresponding SNUR under 40 CFR ~ 
721.160. Upon conclusion of the 
reviews of PMNs P—98—1043, P—99— 
0467, and P—01—71, based on the 
concern criteria in 40 CFR 
721.170(b)(3)(ii) or (b)(4)(ii) as discussed 
in Unit II.A., EPA determined that there 
was a concern about the substances’ 
health or environmental effects and _ 
promulgated non-5(e) SNURs for these 
chemical substances. 


Under 40 CFR 721.185, EPA may at 
any time revoke a SNUR for a chemical 
substance which has been added to 
subpart E of 40 CFR part 721 if EPA 
makes one of the determinations set 
forth in § 721.185(a)(1) through (a)(6). 
Revocation may occur at EPA’s 
initiative or in response to a written 
request. Under § 721.185(b)(3), if EPA 
concludes that a SNUR should be 
revoked, the Agency will propose the 
changes in the Federal Register, briefly 
describe the grounds for the action and 
provide interested parties an 
opportunity to comment. 


EPA has determined that the criteria 
set forth in § 721.185(a) have been 
satisfied for each of the four chemical 
substances, and therefore EPA is 
proposing to revoke the SNUR 
provisions for these chemical 
substances. When this revocation 
becomes final, EPA will no longer 
require notice of intent to manufacture, 
import, or process these substances for 
any significant new uses. In addition, 
export notification requirements under 
section 12(b) of TSCA triggered by these 
SNURs will no longer be required. 


Il]. Statutory and Executive Order 
Reviews 


This proposed rule revokes or 
eliminates an existing regulatory 
requirement and does not contain any 
new or amended requirements. As such, 
the Agency has determined that this 
SNUR revocation will not have any 
adverse impacts, economic or otherwise. 

The Office of Management and Budget 
(OMB) has exempted these types of 
regulatory actions from review under 
Executive Order 12866, entitled 


Regulatory Planning and Review (58 FR . 


51735, October 4, 1993). This proposed 
rule does not contain any information 
collections subject to approval under 
the Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.). Since this proposed 
rule eliminates a reporting requirement, 
the Agency certifies pursuant to section 
605(b) of the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 et seq.), that this 
SNUR revocation will not have a 
significant economic impact on a 
substantial number of small entities. 

For the same reasons, this action does 
not require any action under Title II of 
the Unfunded Mandates Reform Act of 
1995 (UMRA) (Public Law 104—4). This 
proposed rule has neither Federalism 
implications, because it will not have 
substantial direct effects on States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999), nor tribal implications, because it 
will not have substantial direct effects 
on one or more Indian tribes, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). 

This action is not subject to Executive 
Order 13045, entitled Protection of 
Children from Environmental Health 


Risks and Safety Risks (62 FR 19885, 
April 23, 1997), because this is not an 
economically significant regulatory 
action as defined under Executive Order 
12866, and it does not address 
environmental health or safety risks 
disproportionately affecting children. It — 
is not subject to Executive Order 13211,. 
entitled Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001), because this action is not 
expected to affect energy supply, 
distribution, or use. Because this action 
does not involve any technical 
standards, section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104— 
113, section 12(d) (15 U.S.C. 272 note), 
does not apply to this action. This 
action does not involve special 
considerations of environmental justice 
related issues as required by Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994). 


List of Subjects in 40 CFR Part 721 


Environmental protection, Chemicals, 
Hazardous substances, Reporting and 
recordkeeping requirements. 


Dated: September 26, 2006. 
Charles M. Auer, 
Director, Office of Pollution Prevention and 
Toxics. 


Therefore, it is proposed that 40 CFR 
part 721 be amended as follows: 


PART 721—{[AMENDED] 


1. The authority citation for part 721 
would continue to read as follows: 

Authority: 15 U.S.C. 2604, 2607, and 
2625(c). 


§§ 721.3850, 721.5718, 721.9785, and 
721.9810 [Removed] 


2. Remove §§ 721.3850, 721.5718, 
721.9785, and 721.9810. 


[FR Doc. E6—16574 Filed 10—5—06; 8:45 am] 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 


Meeting of the Advisory Committee; 
‘Meeting 


AGENCY: Joint Board for the Enrollment 
of Actuaries. 


ACTION: Notice of Federal Advisory 
Committee meeting. 


SUMMARY: The Executive Director of the 
Joint Board for the Enrollment of 
Actuaries gives notice of a closed 
meeting of the Advisory Committee on 
Actuarial Examinations. 


DATES: The meeting will be held on 
October 20, 2006, from 8:30 a.m. to 5 
p.m. 


ADDRESSES: The meeting will be held at 
The Segal Company, 116 Huntington 
Ave., 8th Floor, Boston, MA. 


FOR FURTHER INFORMATION CONTACT: 
Patrick W. McDonough, Executive 
Director of the Joint Board for the © 
Enrollment of Actuaries, 202-622-8225. 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the Advisory 
Committee on Actuarial Examinations 
will meet at The Segal Company, 116 
Huntington Ave., 8th Floor, Boston, MA 
on Friday, October 20, 2006, from 8:30 
a.m. to 5 p.m. 


The purpose of the meeting is to 
discuss questions that may be 
recommended for inclusion on future 
Joint Board examinations in actuarial © 
mathematics, pension law and 
methodology referred to in 29 U.S.C. 
1242(a)(1)(B). 

A determination has been made as 
required by section 10(d) of the Federal 
Advisory Committee Act, 5 U.S.C. App., 
that the subject of the meeting falls 
within the exception to the open | 
meeting requirement set forth in Title 5 
U.S.C. 552b(c)(9)(B), and that the public 
interest requires that such meeting be 
closed to public participation. 


Dated: September 13, 2006. 
Patrick W. McDonough, 


Executive Director, Joint Board for the 
Enrollment of Actuaries. 


[FR Doc. E6—16546 Filed 10—5—-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Mendocino Resource Advisory 
Committee 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: The Mendocino County 
Resource Advisory Committee will meet 
October 20, 2006 (RAC) in Willits, 
California. Agenda items to be covered 
include: (1) Approval of minutes, (2) 
Handout Discussion, (3) Public 
Comment, (4) Financial Report, (5) Sub- 
comunittees, (6) Matters before the 
group, (7) Discussion—approval of 
projects, (8) Next agenda and meeting 
date. 


DATES: The meeting will be held on 
October 20, 2006, from 9 a.m. until 12 
noon. 


ADDRESSES: The meeting will be held at 
the Mendocino County Museum, 
located at 400 E. Commercial St., 
Willits, California. 


FOR FURTHER INFORMATION CONTACT: 
Roberta Hurt, Committee Coordinator, 
USDA, Mendocino National Forest, 
Covelo Ranger District, 78150 Covelo 
Road, Covelo CA 95428. (707) 983-— 
8503; e-mail rhurt@fs.fed.us. 


SUPPLEMENTARY INFORMATION: The 
meeting is open to the public. Persons 
who wish to bring matters to the 
attention of the Committee may file 
written statements with the Committee 
staff by October 15, 2006. Public 
comment will have the opportunity to 
address the committee at the meeting. 


Dated: September 27, 2006. 
Blaine Baker, 
Designated Federal Official. 
[FR Doc. 06-8527 Filed 10-5—06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


East Kentucky Power Cooperative: 
Notice of Intent To Prepare a 
Supplemental Environmental Impact 
Statement 


AGENCY: Rural Utilities Service, USDA. 


ACTION: Notice of intent to hold a public 
scoping meeting and prepare a 
supplemental environmental impact 
statement (SEIS). 


SUMMARY: The Rural Utilities Service 
(RUS), an agency which administers the 
U. S. Department of Agriculture’s Rural 
Development Utilities Programs (USDA/ 
RDUP) proposes to prepare a 
Supplemental Environmental Impact 
Statement (SEIS) and conduct a public 
scoping meeting related to possible 
financial assistance to East Kentucky 
Power Cooperative (EKPC) for the 
proposed construction of two 278 MW 
Circulating Fluidized Bed generating 
units (CFBs) in Clark County, Kentucky. 
EKPC is requesting that RUS provide 
financial assistance for the proposed 
project. 


DATE: RUS will conduct a public 
scoping meeting in an open-house 
format: October 18, 2006, Trapp, 
Kentucky, at Trapp Elementary School, 
11400 Irvine Road; The open house will 
be held from 5:30-8 p.m. 


ADDRESSES: Written comments should 
be sent to: Ms. Stephanie Strength, 
Environmental Protection Specialist, 
USDA, Rural Development, Utilities 
Programs, Engineering and 
Environmental Staff, 1400 
Independence Avenue, SW., Stop 1571, 
Washington, DC 20250-1571, or e-mail: 
stephanie.strength@wdc.usda.gov. An 
Alternatives Evaluation and Site 
Selection Study, prepared by East 
Kentucky Power Cooperative, will be 
presented at the public scoping meeting. 
The Report is available for public 
review at RUS at the address provided 
in this notice, on the RUS Web site 
http://www.usda.gov/rus/water/ees/ 
eis.htm, at East Kentucky Power 
Cooperative, INC., 4775 Lexington Road, 
Lexington, Kentucky 40392-0707 and 
at: Clark County Public Library, 370 
South Burns Ave., Winchester, 
Kentucky 40391, phone: (859) 744— 
5661. 


| 

4 

| 

| 

| 

| 

| 

| 

| 

| 

| 


Federal Register/Vol. 71, No. 194/Friday, October 6, 2006 / Notices 


$9071 


FOR FURTHER INFORMATION CONTACT: 
Stephanie Strength, Environmental 
Protection Specialist, USDA, Rural 
Development, Utilities Programs, 
Engineering and Environmental Staff, 
1400 Independence Avenue, SW., Stop 
1571, Washington, DC 20250-1571, 
telephone: (202) 720-0468. Ms. 
Strength’s e-mail address is 
stephanie.strength@wdc.usda.gov. 


SUPPLEMENTARY INFORMATION: EKPC 
proposes to construct and operate two 
nominal 278-megawatt coal-based 
electric generating units at the Smith | 
site, southeast of Winchester, Kentucky, 
in Clark County. Fuel will be supplied 
to the plant site by rail or truck. The 
construction of a substation and 
approximately 1 mile of 345-kV 
transmission line would be required to 
connect the new plant to EKPC’s 
transmission system. The line would go 
northwest from the CFB substation to 
the existing Combustion Turbine 
substation. EKPC’s schedule calls for the 
first of these facilities to be in 
commercial operation by June 2010 and 
the second by November 2012. 


Alternatives to be considered by RUS 
include no action, purchased power, 
renewable energy sources, distributed 
generation, and alternative site 
locations. Comments regarding the 
proposed project may be submitted 
(orally or in writing) at the public 
scoping meetings or in writing no later 
than November 20, 2006 to RUS at the 
address provided in this notice. 


RUS will use input provided by 
government agencies, private 
organizations, and the public in the 
preparation of a Draft SEIS. The Draft 
SEIS will be available for review and 
comment for 45 days. A Final SEIS will 
then be prepared that considers all 
comments received. The Final 
Supplemental EIS will be available for 
review and comment for 30 days. 
Following the 30-day comment period, 
RUS will prepare a Record of Decision 
(ROD). Notices announcing the 
availability of the Draft and Final SEIS 
and the ROD will be published in the 
Federal Register and in local 
newspapers. 


Any final action by RUS related to the 
proposed project will be subject to, and 
contingent upon, compliance with all 
relevant Federal, State and local 
environmental laws and regulations and 
completion of the environmental review 
requirements as prescribed in the RUS 
Environmental Policies and Procedures 
(7 CFR part 1794). 


Dated: October 2, 2006. 
Mark S. Plank, 
Director, Engineering and Environmental 
Staff, USDA/Rural Development/Utilities 
Programs. 
[FR Doc. E6—16530 Filed 10-5—06; 8:45 am] 
BILLING CODE 3410-15-P 


_ FOR FURTHER INFORMATION CONTACT: 
Manuel Alba, Press and 
Communications (202) 376—7700. 


David Blackwood, 

General Counsel. 

[FR Doc. 06-8581 Filed 10—4—06; 3:56 pm] 
BILLING CODE 6335-01-P 


COMMISSION ON CIVIL RIGHTS 
Sunshine Act Meeting Notice 


-AGENCY: U.S. Commission on Civil 


Rights. 


DATE AND TIME: Friday, October 13, 2006, 
9 a.m. 

PLACE: U.S. Commission on Civil Rights, 
624 9th Street, NW., Room 540, 
Washington, DC 20425. 

The meeting is also accessible to the 
public through the following: Call-In. 
Number: 1-800-597-0731; Access Code 
Number: 43783773; Federal Relay 
Service: 1-800-877-8339. 


STATUS: 
Agenda 


I. Approval of Agenda. 
Il. Approval of Minutes of August 18, 
Meeting. 
Ill. Announcements. 
IV. Staff Director’s Report. 
V. Program Planning. 
e Record for Briefing on Benefits of 
Diversity in K-12 Education. 
e Briefing Report on K-12 Education. 
e Record for Omaha Briefing on 
Racially Identifiable School 
Districts. 
e Campus Anti-Semitism Public 
Education Campaign. 
e Research on Academic Mismatch. 
VI. Management and Operations. 
e Procedures for National Office 
Work Products. 
VII. State Advisory Committee Issues. 
e Re-Charter Package for Georgia 
State Advisory Committee. 
e Re-Charter Package for Illinois State 
Advisory Committee. 
e Re-Charter Package for Utah State 
Advisory Committee. 
VIII. Future Agenda Items. 
IX. Adjourn. 


Briefing Agenda 
Commission Briefing: Voter Fraud and 
Voter Intimidation. . 
e Introductory Remarks by Chairman. 
e Speakers’ Presentations. 


¢ Questions by Commissioners and 
Staff Director. 


DEPARTMENT OF COMMERCE 


Foreign—Trade Zones Board 
Docket 40-2006 


Foreign—Trade Zone 104 — Savannah, 
Georgia, Application for Expansion 


An application has been submitted to 
the Foreign—Trade Zones Board (the 
Board) by the Savannah Airport 
Commission, grantee of FTZ 104, 
requesting authority to expand FTZ 104, 
in the Savannah, Georgia, area, within 
the Savannah Customs port of entry. 
The application was submitted pursuant 
to the provisions of the Foreign—Trade 
Zones Act, as amended (19 U.S.C. 81a— 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on September 25, 2006. 

FTZ 104 was approved on April 18, 
1984 (Board Order 256, 49 FR 177889, 4/ 
25/84) at sites in Savannah and 
Chatham County, adjacent to the 
Savannah Customs port of entry. The 
zone project currently consists of the 
following sites in the Savannah, Georgia 
area: Site 1 (32 acres)-within the 3,400— 
acre Savannah International Airport, 
Savannah; Site 2 (1,075 acres)-includes 
the 849—acre Garden City 
(Containerport) Terminal, 2 Main Street, 
Chatham, and 226—acre Ocean 
Terminal, 950 West River Street, 
Savannah; Site 2A (1 acre, 43, 560 sq.. 
ft.)-730 King George Boulevard, 
Savannah; Site 3 (1,820 acres)- 
Crossroads Business Center, Interstate 
95 and Godley Road, Chatham County; 
Site 4 (1,353 acres)-SPA Industrial Park, 
1 mile east of the Interstate 95/U.S. 80 
interchange, Chatham County; Site 5 (24 
acres)-within the 94—acre Savannah 
International Trade and Convention 
Center, One International Drive, 
Savannah; Site 6 (1,182 acres)-Mulberry 
Grove site, Interstate 95 and State 
Highway 21, Savannah; Site 7 (1,592 
acres, 3 parcels)-within a 2,140—acre 
portion of the Tradeport Business 
Center industrial park, 380 Sunbury 
Road, Midway. 

The applicant is requesting authority 


~ to add a 98 acre site, located at a 


proposed industrial park on Tremont 
Road near the interchange of I-16 and . 
GA 516, Savannah. No specific 
manufacturing requests are being made 
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at this time. Such requests would be 
made to the Board on a case-by-case 
basis. 

In accordance with the Board’s 
regulations, a member of the FTZ Staff 
has been designated examiner to 
investigate the application and report to 
the Board. 

Public comment on the application is 
invited from interested parties. 
Submissions (original and 3 copies) 
shall be addressed to the Board’s 
Executive Secretary at one of the 
following addresses below. The closing 
period for their receipt is December 5, 
2006. Rebuttal comments in response to 
material submitted during the foregoing 
period may be submitted during the 
subsequent 15-day period to December 
20, 2006. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at the Office of the 
Executive Secretary, Foreign—Trade 
Zones Board, Room 1115, U.S. 
Department of Commerce, 1401 
Constitution Avenue, N.W., 
Washington, DC 20230 and at the 
Savannah Airport Commission, 400 
Airways Avenue, Savannah, Georgia 
31408. 


Dated: September 25, 2006. 
Pierre V. Duy, 
Acting Executive Secretary. 
[FR Doc. E6-16520 Filed 10—5-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board 
[Order No. 1479] 


Expansion and Reorganization of 
Foreign-Trade Zone 181; Akron/ 
Canton, OH Area 


Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a—81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Order: 

Whereas, the Northeast Ohio Trade & 
Economic Consortium, grantee of 
Foreign-Trade Zone No. 181, submitted | 
an application to the Board for authority 
to expand and reorganize FTZ 181 in 
the northeast Ohio area, within and 
adjacent to the Cleveland Customs port 
of entry (FTZ Docket 57-2005, filed 
11/14/2005; amended 2/2/06); 

Whereas, notice inviting public 
comment was given in the Federal 
Register (70 FR 71085, 11/25/2005) and 
the application has been processed 
pursuant to the FTZ Act and the Board’s 
regulations; and, 

Whereas, the Board adopts the 
findings and recommendations of the 


examiner’s report, and finds that the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied, and 
that the proposal is in the public 
interest; 


Now, therefore, the Board hereby 
orders: 


The application to expand and 
reorganize FTZ 181 is approved, subject 
to the Act and the Board’s regulations, 
including Section 400.28, and to the 
Board’s standard 2,000-acre activation 
limit for the overall zone project, and 


further subject to a sunset provision that - 


would terminate authority for the 
additional parcels at Site 4 and new 
Sites 8 and 9 on December 31, 2011, for 
any of the parcels that have not been 
activated under FTZ procedures before 
that date. 


Signed at Washington, DC, this 28th day of 
September 2008. 
Stephen J. Claeys, 


Acting Assistant Secretary of Commerce, for 
Import Administration, Alternate Chairman, 
Foreign-Trade Zones Board. 


Attest: 
Pierre V. Duy, 
Acting Executive Secretary. 
[FR Doc. E6-16615 Filed 10-5-06; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
Foreign—Trade Zones Board 


(Docket 30-2006) 


Application for Proposed Foreign— 
Trade Zone, Counties of Northampton 
and Lehigh, Pennsylvania, Correction 


The Federal Register notice (71 FR 
42800, 7/28/06), describing the 
application by the Lehigh Valley 
Economic Development Corporation, to 
establish a general—purpose foreign— 
trade zone at sites in Lehigh and 
Northampton Counties, Pennsylvania, is 
corrected as follows: 

The Customs and Border Protection 
(CBP) port of entry is the Lehigh Valley 
CBP port of entry, which includes the 
former user—fee airport of Allentown-— 
Bethlehem-Easton Airport. The 
proposed sites are within the CBP port 
of entry. The CBP service port of entry 
is Philadelphia. 

- Dated: September 25, 2006." 

Pierre V. Duy, 

Acting Executive Secretary. 

[FR Doc. E6—16523 Filed 10—5-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
(A-570-835) : 


Furfury! Alcohol from the People’s 
Republic of China: Continuation of 
Antidumping Duty Order 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: As a result of the 
determinations by the Department of 
Commerce (‘‘the Department”) and the 
International Trade Commission (“ITC’’) 
that revocation of the antidumping duty 
order on furfury] alcohol from the 
People’s Republic of China would likely 
lead to continuation or recurrence of 
dumping, and material injury to an 
industry in the United States, the 
Department is publishing notice of 
continuation of this antidumping duty 
order. 


EFFECTIVE DATE: October 6, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Audrey Twyman or Brandon Farlander, 
AD/CVD Operations, Office 1, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street & Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-3534 and (202) 
482-0182, respectively. 


SUPPLEMENTARY INFORMATION: 
Background 


On April 3, 2006, the Department 
initiated and the ITC instituted sunset 
reviews of the antidumping duty order 
on furfuryl alcohol from the People’s 
Republic of China (‘“‘PRC’’) pursuant to 
section 751(c) of the Tariff Act of 1930, 
as amended (‘“‘the Act’’).1 

As a result of its review, the 
Department found that revocation of the 
antidumping duty order would likely 
lead to continuation or recurrence of 
dumping, and notified the ITC of the 
magnitude of the margins likely to 
prevail were the order to be revoked. 
On September 25, 2006, the ITC 
determined pursuant to section 751(c) of 
the Act, that revocation of the 
antidumping duty orders on furfuryl 
alcohol from the PRC would likely lead 
to continuation or recurrence of material 
injury to an industry in the United 


1 See Initiation of Five-Year (‘‘Sunset’’) Reviews, 
71 FR 16551 (April 3, 2006); and Furfury! Alcohol 
from China and Thailand, Investigations Nos. 731- 
TA-703 and 705 (Second Review), 71 FR 16587 
(April 3, 2006). 

2 See Furfury! Alcohol from the People’s Republic 
of China: Final Results of the Expedited Sunset 
Review of the Antidumping Duty Order, 71 FR 
35412 (June 20, 2006). 
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States within a reasonably foreseeable 
time.3 


Scope of the Order 


The merchandise covered by this 
order is furfury] alcohol 
(C4H30CH208H). Furfuryl alcohol is a 
primary alcohol, and is colorless or pale 
yellow in appearance. It is used in the 
manufacture of resins and as a wetting 
agent and solvent for coating resins, 
nitrocellulose, cellulose acetate, and 
other soluble dyes. 


The product subject to this order is 
classifiable under subheading 
2932.13.00 of the Harmonized Tariff 
Schedule of the United States 
(“HTSUS”). Although the HTSUS 
subheading is provided for convenience 
and customs purposes, our written 
description of the scope of this 
proceeding is dispositive. 


Determination 


As a result of the determinations by 
the Department and the ITC that 
revocation of this antidumping duty 
order would likely lead to continuation 
or recurrence of dumping and material 
injury to an industry in the United 
States, pursuant to section 751(d)(2) of 
the Act, the Department hereby orders 
the continuation of the antidumping 
duty order on furfury! alcohol from the 
PRC. 


U.S. Customs and Border Protection 
will continue to collect antidumping 
duty cash deposits at the rates in effect 
at the time of entry for all imports of 
subject merchandise. 


The effective date of continuation of 
this order will be the date of publication 
in the Federal Register of this Notice of 
Continuation. Pursuant to section 
751(c)(2) and 751(c)(6)(A) of the Act, the 
Department intends to initiate the next 
five-year review of this order not later 
than September 2011. 


This five-year (sunset) review and this 
notice are in accordance with section 
751(c) of the Act. This notice is 
published pursuant to 751(c) and 771(i). 
of the Act and 19 CFR 351.218(f)(4). 

Dated: October 2, 2006. 

Joseph A. Spetrini, 
Acting Assistant Secretaryfor Import 
Administration. 


[FR Doc. E6—16603 Filed 10—5—06; 8:45 am] 


BILLING CODE 3510-DS-S 


3 See Furfuryl Alcohol from China and Thailand, 
Investigation Nos. 731-TA-703 and 705 (Second 
Review), 71 FR 55804 (September 25, 2006). 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-549-817] 


Notice of Extension of Time Limit for 
Preliminary Results of Antidumping | 
Duty Administrative Review: Certain 
Hot-Rolled Carbon Steel Flat Products 
From Thailand 


AGENCY: Import Administration, 
International Trade Administration, . 
Commerce. 


DATES: Effective Date: October 6, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Stephen Bailey, AD/CVD Operations, 
Office 7, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
482-0193. 


SUPPLEMENTARY INFORMATION: 
Background 


The Department of Commerce (the 
Department) received timely requests 
for administrative review of the 
antidumping duty order on certain hot- 
rolled carbon steel flat products (hot- 
rolled steel) from Thailand, with respect 
to Sahaviriya Steel Industries Public 
Company Limited (SSI) on November 
30, 2005, from domestic producer Nucor 
Corporation (Nucor). Also on November 
30, 2005, the Department received a 
request for administrative review of the 
same order for SSI, Nakornthai Strip 
Mill Public Co., Ltd. (NSM), and G Steel 
Public Company Limited (G Steel) from 
petitioner United States Steel 
Corporation (petitioner). On December 
22, 2005, the Department published a 
notice of initiation of this administrative 
review for the period of November 1, 
2004, through October 31, 2005. See 
Notice of Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Request for Revocation in 
Part, 70 FR 76024 (December 22, 2005). 

On January 13, 2006, G Steel 
submitted a no-shipments letter to the 
Department in which it claimed it did 
not have sales, shipments, or entries of 
subject merchandise to the United 
States during the current period of 
review (i.e., November 1, 2004 through 
October 31, 2005). 

On March 22, 2006, both Nucor and 
petitioner submitted letters withdrawing 
their requests for administrative review 
of the above-referenced antidumping 
duty order with respect to SSI. 
Accordingly, on April 28, 2006, the 
Department rescinded this review with 
respect to SSI. See Partial Rescission of 
Antidumping Duty Administrative 


Review: Certain Hot-Rolled Carbon Steel 
Flat Products from Thailand, 71 FR 
25148 (April 28, 2006). 

On August 2, 2006, the Department 
extended the preliminary results of 
administrative review by 60 days to 
October 2, 2006. See Notice of Extension 
of Time Limit for Preliminary Results of 
Antidumping Duty Administrative 
Review: Certain Hot-Rolled Carbon Steel 
Flat Products From Thailand,71 FR 
44019 (August 3, 2006). 


Extension of Time Limits for 
Preliminary Results 


Pursuant to section 751(a)(3)(A) of the 
Tariff Act of 1930, as amended (the Act), 
the Department shall issue preliminary 
results in an administrative review of an 
antidumping duty order within 245 
days after the last day of the anniversary 
month of the date of publication of the 
order. The Act further provides, 
however, that the Department may 
extend that 245-day period to 365 days 
if it determines it is not practicable to 
complete the review within the 
foregoing time period. 

On September 14, 2006, petitioner 
submitted a request for the Department 
to rescind the current administrative 
review with respect to NSM, and on 
September 15, 2006, NSM submitted 
comments rebutting petitioner’s request. 
Due to the Department’s ongoing 
analysis of the comments received from 
both parties, and in light of the 
complexity of analyzing NSM’s sales 
and cost data and the control number 
reporting methodology for various 
products, it is not practicable to 
complete this review by the current 60- 
day extended deadline of October 2, 
2006. Therefore, in accordance with 
section 751(a)(3)(A) of the Act, the 
Department is extending the time limit 
for the preliminary results by 30 days 
until October 31, 2006.1 The final 
results continue to be due 120 days after 
the publication of the preliminary . 
results, in accordance with section 
351.213(h) of the Department’s 
regulations. 

This notice is issued and published in 
accordance with sections 751(a)(1) and 
777(i)(1) of the Act. 


Dated: October 2, 2006. — 
Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. E6—16608 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-DS-P 


1 The Department notes that because extensions 
to the preliminary results are based on the last day 
of the anniversary month of the order, the new due 
date is Tuesday, October 31, 2006 (90 days from the 
original preliminary due date of August 2, 2006). 
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DEPARTMENT OF COMMERCE 
International Trade Administration 


[A-351-810, A-475-816, A-588-835, A-580- 
825] 


Oil Country Tubular Goods From 
Argentina, Italy, Japan, and Korea; 
Final Results of Five-Year (““Sunset’’) 
Reviews of Antidumping Duty Orders 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On June 1, 2006, the 
Department of Commerce (“the 
Department”) initiated the second 
sunset reviews of the antidumping duty 
(“AD”) orders on oil country tubular 
goods (“OCTG”’) from Argentina, Italy, 
Japan, and Korea pursuant to section 
751(c) of the Tariff Act of 1930, as 
amended (‘‘the Act’’). On the basis of 
notices of intent to participate, and 
adequate substantive responses filed on 
behalf of the domestic interested parties, 
and inadequate responses received from 
respondent interested parties, the 
Department has conducted expedited 
sunset reviews, pursuant to section 
751(c)(3)(B) of the Act and 19 CFR 
351.218(e)(1)(ii)(C)(2). As a result of 
these sunset reviews, the Department 
finds that revocation of the AD orders 
would be likely to lead to continuation 
or recurrence of dumping at the margins 
indicated in the ‘Final Results of 
Review” section of this notice. 

DATES: Effective Date: October 6, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Martha Douthit, Fred Baker, or Dana 
Mermelstein, AD/CVD Operations, 
Office 6-7, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street & Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
482-5050, (202) 482-2924, or (202) 482- 

. 1391, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 


On June 1, 2006, the Department 
initiated sunset reviews of the AD 
orders on OCTG from Argentina, Italy, 
Japan, and Korea pursuant to section 
751(c) of the Act. See Initiation of Five- 
Year (““Sunset’’) Reviews, 71 FR 31153 
(June 1, 2006). The Department received 

‘notices of intent to participate from 
IPSCO Tubulars, Inc., Lone Star Steel 
Company, Koppel Steel Group’’), 
Maverick Tube Corporation, Newport 
Steel Company Group”), V&M Star 
LP, and United States Stee] Corporation 
(“U.S. Steel’’) (collectively “domestic 

- interested parties”), within the deadline 


specified in 19 CFR 351.218(d)(1)(i)." 


_ The domestic interested parties claimed 


interested party status under section 
771(9)(C) of the Act as U.S. producers, 
manufacturers, and wholesalers of the 
domestic like product. We received 
complete substantive responses from the 
domestic interested parties in all four 
cases within the deadline specified in 
19 CFR 351.218(d)(3)(i). We received a 
inadequate response from respondent 
interested parties of the AD order from 
Argentina, and no responses from 
respondent interested parties with 
respect to the AD orders from Italy, 
Japan, and Korea. As a result, pursuant 
to section 751(c)(3)(B) of the Act and 19 
CFR. 351.218(e)(1)(ii)(C)(2), the 
Department has conducted expedited 
reviews of these AD orders. 


Scope of the Orders 
Argentina, Italy, Japan, Korea 


The products covered by these orders 
consists of oil country tubular goods, 
hollow steel products of circular cross- 
section, including only oil well casing 
and tubing, of iron (other than cast iron) 
or steel (both carbon and alloy), whether 
seamless or welded, whether or not 
conforming to American Petroleum 
Institute (API) or non-API 
specifications, whether finished or 
unfinished (including green tubes and 
limited service OCTG products)..The 
scope does not cover casing or tubing 
pipe containing 10.5 percent or more of 
chromium, or drill pipe. The products 
subject to this review are currently 
classified in the following Harmonized 
Tariff Schedule of the United States 
(“HTSUS”’) subheadings: 7304.20.10.10, 
7304.20.10.20, 7304.20.10.30, 
7304.20.10.40, 7304.20.10.50, 
7304.20.10.60, 7304.20.10.80, 
7304.20.20.10, 7304.20.20.20, 
7304.20.20.30, 7304.20.20.40, 
7304.20.20.50, 7304.20.20.60, 
7304.20.20.80, 7304.20.30.10, 
7304.20.30.20, 7304.20.30.30, 
7304.20.30.40, 7304.20.30.50, 
7304.20.30.60, 7304.20.30.80, 
7304.20.40.10, 7304.20.40.20, 
7304.20.40.30, 7304.20.40.40, 
7304.20.40.50, 7304.20.40.60, 
7304.20.40.80, 7304.20.50.15, 
7304.20.50.30, 7304.20.50.45, 
7304.20.50.60, 7304.20.50.75, 
7304.20.60.15, 7304.20.60.30, 
7304.20.60.45, 7304.20.60.60, 
7304.20.60.75, 7305.20.20.00, | 


1U.S. Steel and USS/Kobe Steel were petitioners 
in the investigation. U.S. Steel notes that Lorain 
Tubular Company LLC became the successor-in- 
interest to USS/Kobe Steel in August 1999. In 
December 1999, U.S. Steel took ownership of 100 
% of the equity of Lorain Tubular, making U.S. 
Steel the owner of Lorain Tubular. 


7305.20.40.00, 7305.20.60.00, 
7305.20.80.00, 7306.20.10.30, 
7306.20.10.90, 7306.20.20.00, 
7306.20.30.00, 7306.20.40.00, 
7306.20.60.10, 7306.20.60.50, 
7306.20.80.10, and 7306.20.80.50. 


Although the HTSUS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
scope of these orders is dispositive. 


Analysis of Comments Received 


All issues raised in these reviews are 
addressed in the Issues and Decision 
Memorandum (‘Decision 
Memorandum”) from Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration, to David M. Spooner, 
Assistant Secretary for Import 
Administration, dated September 29, 
2006, which is hereby adopted by this 
notice. Parties can find a complete 
discussion of all issues raised in these 
reviews and the corresponding 
recommendations in this public 
memorandum which is on file in the 
Central Records Unit room, B—099 of the 
main Commerce building. In addition, a 
complete version of the Decision 
Memorandum can be accessed directly 
on the Web at http://ia.ita.doc.gov/frn, 
under the heading October 2006. The 
paper copy and electronic version of the 
Decision Memorandum are identical in 
content. 


Final Results of Review 


The Department determines that 
revocation of the AD orders on OCTG 
from Argentina, Italy, Japan, and Korea 
would be likely to lead to continuation 


-or recurrence of dumping at the 


following weighted-average percentage 
margins: 


Weighted-av- 
erage margin 
(percent) 


Manufacturers/exporters/pro- 
ducers 


Argentina 


Siderca S.A.I.C 
Acindar Industria Argentina 
de Aceros S.A 


All Others 


Dalmine S.p.A 

Acciaierie Tubificio Arvedi 
S.p.A 

General Sider Europa S.p.A ~ 

Ail Others 


Japan 


Nippon Steel Corporation 

Sumitomo Metal Industries, 
Ltd 

All Others 


q 
q 
| 
| 
i 
| 
1.36 
60.73 
| aly 
49.78 | 
49.78 | 
49.78 
49.78 
44.20 
44.20 
44.20 4 
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Manufacturers/exporters/pro- 
ducers (percent) 
Korea 

Union Steel Manufacturing 


Hyundai Steel Pipe Com- 
pany, Ltd., succeeded by 
Hyundai Hysco, was ex- 
cluded from the order. 


This notice serves as the only 
reminder to parties subject to 
administrative protective order (““APO’’) 
of their responsibility concerning the 
return or destruction of proprietary 
information disclosed under APO in 
accordance with 19 CFR 351.305. 
Timely notification of return/ 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

We are issuing and publishing the 
results and notice in accordance with 
sections 751(c), 752, and 777(i)(1) of the 
Act. 


Dated: September 29, 2006. 
Stephen J. Claeys, 


Acting Assistant Secretary for Import 
Administration. 


[FR Doc. E6—16607 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
A-570-504 


Later—-Developed Merchandise 
Anticircumvention Inquiry of the 
Antidumping Duty Order on Petroleum 
Wax Candles from the People’s 
Republic of China: Affirmative Final 
Determination of Circumvention of the 
Antidumping Duty Order 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Affirmative Final 
Determination of Circumvention of 
Antidumping Duty Order 


Final Determination 


We determine that candles composed 
of petroleum wax and over fifty percent 
or more palm and/or other vegetable 
oil—based waxes (‘‘mixed—wax candles’’) 
are later-developed merchandise and 
thus, are circumventing the 
antidumping duty order on petroleum 
wax candles from the People’s Republic 
of China (‘‘PRC’’) under the later— 


developed merchandise provision, 
pursuant to section 781(d) of the Tariff 
Act of 1930, as amended (‘‘the Act”). - 
See Notice of Antidumping Duty Order: 
Petroleum. Wax Candles from the 
People’s Republic of China, 51 FR 30686 
(August 28, 1986) (‘‘Order’’). In 
addition, we determine that mixed—wax 
candles containing any amount of 
petroleum are covered by the scope of 
the Order. We are also rescinding the 
concurrently initiated! minor alterations 
anticircumvention inquiry.” See 
Memorandum from Stephen J. Claeys, 
Deputy Assistant Secretary, Import 
Administration to David M. Spooner, 
Assistant Secretary, Import 
Administration, Subject: Issues and 
Decision Memorandum for the Later- 
Developed Merchandise 
Anticircumvention Inquiry of the 
Antidumping Duty Order on Petroleum 
Wax Candles from the People’s Republic 
of China, (September 29, 2006) (‘Issues 
and Decision Memorandum’’). 

EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: Alex 
Villanueva or Julia Hancock, AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC, 20230; 
telephone: (202) 482-3208 and (202) 
482-1394, respectively. 

SUPPLEMENTARY INFORMATION: 


Background: 


On June 2, 2006, the Department of 
Commerce (‘‘the Department”’) 
published the preliminary 
circumvention determination. See 
Notice of Affirmative Preliminary 
Determination of Circumvention of 
Antidumping Duty Order: Later- 
Developed Merchandise 
Anticircumvention Inquiry of the 
Antidumping Duty Order on Petroleum 
Wax Candles from the People’s Republic 
of China, 71 FR 32033 (June 2, 2006) 
(“Preliminary Determination’’).' . 
Additionally, on June 2, 2006, the 
Department requested that interested 
parties submit comments and 
information addressing certain areas of 
the analysis. See Letter to all Interested 
Parties, from Edward C. Yang, Senior 


1 See Notice of Initiation Anticircumention 
Inquiries of Antidumping Duty Order: Petroleum 
Wax Candles from the People’s Republic of China, 
70 FR 10962 (March 7, 2005) (‘Initiation Notice’). 

2 The Department received a separate request 
from Petitioners on October 12, 2004, to initiate an 
inquiry to determine whether pursuant to section 
781(c) of the Act, candles containing palm or 
vegetable-based waxes as the majority ingredient 
and exported to the United States are circumventing 
the antidumping duty order on petroleum wax 
candles from the PRC under the minor alterations 
provision. 


Enforcement Goordinator, China/NME 
Unit, Import Administration, RE: 


-Anticircumvention Inquiry on Later- 


Developed Merchandise: Petroleum Wax 
Candles from the People’s Republic of 
China, (June 2, 2006) (‘June 2, 2006, 
Letter’). 

On June 23, 2006, the Department 
received comments and information 
from the following eight parties: (1) the 
National Candle Association 
(‘‘Petitioners”’); (2) China Chamber of 
Commerce for Importers and Exporters 
of Foodstuffs, Native Products and 
Animal By-Products, the China Daily 
Chemical Association and their 
common members, (i.e., Dalian Gift Co., 
Ltd., Kingking A.C. Co., Ltd., Shanghai 
Autumn Light Enterprise Co., Ltd., 
Aroma Consumer Products (Hangzhou) 
Co., Ltd., Amstar Business Company 
Limited, Zhongshan Zhongnam Candle 
Manufacturer Co., Ltd., and Jiaxing 
Moonlite Candle Art Co., Ltd.) 
(“CCCFNA”’); (3) Candle Corporation of 
America (“‘CCA”’); (4) Target 
Corporation (“Target’’); (5) Bed Bath & 
Beyond, Christmas Tree Shops, Inc. and 
Christmas Tree Shops’ subsidiary 
Nantucket Distributing, Inc.; (6) 
Amscan, Inc. (‘‘“Amscan’”’); (7) Shonfeld 


USA, Inc. (‘“‘Shonfeld’’) and (8) CVS 


Stores (‘‘CVS’’).3 

On July 7, 2006, the Department 
received case briefs from the following 
parties: (1) Petitioners; (2) CCCFNA; (3) 
CCA; (4) Target; (5) Smart Marketing, 
Kate Aspen, and Wisconsin Cheeseman 
(“SKW’’); (6) Christmas Tree Shops, Inc. 
and Christmas Tree Shops’ subsidiary 
Nantucket Distributing, Inc.;4 (7) 
Amscan; (8) CVS and (9) Shonfeld.® 

On July 13, 2006, Petitioners 
submitted a letter stating that Target’s 
case brief contained significant portions 
of untimely submitted new, non— 
publicly available information and 
should be resubmitted without the new 
information. On July 17, 2006, the 
Department informed parties that it was 
keeping the new information contained 
within Target’s case brief and extended 
the deadline for parties to submit 
rebuttal briefs until July 24, 2006. 


3 Bed Bath & Beyond, Christmas Tree Shops, Inc. 
and Christmas Tree Shops’ subsidiary Nantucket 
Distributing, Inc, Amscan, Shonfeld and CVS 
submitted virtually identical information and 
comments with the only difference being each 
entity’s responses to some of the Department’s 
questions contained in the June 2, 2006, letter. 

4 Although Bed Bath & Beyond submitted 
comments and new information with Christmas 
Tree Shops’ subsidiary Nantucket Distributing, Inc., 
it did not file a case brief. 

5 Christmas Tree Shops, Inc. and Christmas Tree 
Shops’ subsidiary Nantucket Distributing, Inc., 
Amscan, CVS, and Shonfeld submitted four 
individual briefs containing identical arguments. 
These parties will be hereinafter be referred to as 
“Merchandisers.” 
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On July 24, 2006, the Department 
received rebuttal case briefs from the 
following parties: (1) Petitioners; (2) 
CCCFNA; (3) CCA and (4) Target. On 
July 27, 2006, Target submitted a letter 
stating that Petitioners’ rebuttal brief 
contained significant portions of 
untimely submitted new, non—publicly 
available information and should be 
resubmitted without the new 
information. On July 28, 2006, the 
Department informed parties that it was 
keeping the new information contained 
within Petitioners’ rebuttal brief and 
provided parties an opportunity to rebut 
Petitioners’ new information with 
additional coents and information. On 
August 3, 2006, CCCFNA and CCA® 
submitted additional comments and 
information. 


Scope Of Order 


The products covered by this order 
are certain scented or unscented 
petroleum wax candles made from 
petroleum wax and having fiber or 
paper—cored wicks. They are sold in the 
following shapes: tapers, spirals, and 
straight-sided dinner candles; round, 
columns, pillars, votives; and various 
wax-filled containers. The products 
were Classified under the Tariff 
Schedules of the United States 
(“TSUS”) 755.25, Candles and Tapers. 
The products covered are currently 
classified under the Harmonized Tariff 
Schedule of the United States 
(“HTSUS”) item 3406.00.00. Although 
the HTSUS subheading is provided for 
convenience purposes, our written 
description remains dispositive. See 
Order and Notice of Final Results of the 
Antidumping Duty New Shipper Review: 
Petroleum Wax Candles from the 
People’s Republic of China, 69 FR 77990 
(December 29, 2004). 


Final Rescission Of Minor Alterations 
Anticircumvention Inquiry 

Due to the issuance of the affirmative 
final determination that mixed—wax 


6 In its new factual information comments, CCA 
stated that Petitioners’ factual information should 
be rejected by the Department as untimely new 
factual information. According to CCA, Petitioners 
had ample opportunity to submit factual 
information to bolster their argument during the 
course of this anticircumvention inquiry. 
Additionally, CCA states that Petitioners have twice 
ignored the Department’s schedule for submitting 
factual information and submitted factual 
information past the established deadline. See 
CCA’s Response to Petitioners’ New Factual 
Information, (August 3, 2006) at 3. Moreover, CCA 
argues that Petitioners have not provided any 
justification for submitting this untimely new 
information and as such, the Department should 
reject Petitioners’ new information for the final 
results of this anticircumvention inquiry. 

However, for the final determination, the 
Department has kept Petitioners’ factual 
information on the record. 


candles are a later-developed product, 
the minor alterations anticircumvention 
inquiry, pursuant to section 781(c) of 
the Act, has been rescinded as the 
products subject to that inquiry have 
already been determined to be within 
the scope of the Order, pursuant to the 
instant inquiry under section 781(d) of 
the Act. 


Later-Developed Merchandise 


Statutory Provisions 


Section 781(d) of the Act provides 
that the Department may find 
circumvention of an antidumping duty 
order when merchandise is developed 
after an investigation is initiated (‘‘later— 
developed merchandise”). In 
conducting anticircumvention inquiries 
under section 781(d)(1) of the Act, the 
Department must examine the following 
criteria: (A) whether the later— 
developed merchandise has the same 
general physical characteristics as the 
merchandise with respect to which the 
order was originally issued (‘‘earlier 
product’’); (B) whether the expectations 
of the ultimate purchasers of the later— 
developed merchandise are the same as 
for the earlier product; (C) whether the 
ultimate use of the earlier product and 
the later-developed merchandise is the 
same; (D) whether the later-developed 
merchandise is sold through the same 
channels of trade as the earlier product; 
and (E) whether the later-developed 
merchandise is advertised and 
displayed in a manner similar to the 
earlier product. 

In addition, section 781(d)(2) of the 
Act also states that the administering 
authority may not exclude later— 
developed merchandise from a 
countervailing or antidumping duty 
order merely because the merchandise 
(A) is classified under a tariff 
classification other than that identified 
in the petition or the administering 
authority’s prior notices during the 
proceeding, or (B) permits the purchaser 
to perform additional functions, unless 
such additional functions constitute the 
primary use of the merchandise, and the 
cost of the additional functions 
constitute more than a significant 
proportion of the total cost of 
production of the merchandise. 


Legislative History and Case Precedent 


The statute does not provide further 
guidance in defining the meaning of 
further development. The only other 

source of guidance available is the brief 
discussion of later-developed products 
in the legislative history for section 
781(d) of the Act, which although 
addressing later—-developed products 
with respect to the ITC’s injury analysis, 


we find is also relevant to the 
Department’s analysis. The Conference 
Report on H.R. 3, Omnibus Trade and 
Competitiveness Act of 1988 defines a 
later—-developed product as a product 
that has been produced as a result of a 
“significant technological advancement 
or a significant alteration of the 
merchandise involving commercially 
significant changes.”’ See H.R. Conf. Rep 
No. 576, 100th Cong., 2d Sess. (1988), 
reprinted in 134 Cong. Rec. H2031, 
H2305 (daily ed. April 20, 1988) 
(emphasis added). In addition, in the 
first section 781(d) determination 
involving portable electric typewriters, 
the Department also cited a U.S. Senate 
report: 

[s]ection 781(d) was designed to prevent 
circumvention of an existing order 
through the sale of later developed 
products or of products with minor 
alterations that contain features or 
technologies not in use in the class or 
kind of merchandise imported into the 
United States at the time of the original 
investigation. 

See S. Rep No. 40., 100*" Cong., 1st Sess. 
101 (1987). 

Additionally, the Department noted the 
following: 

The Senate amendment is designed to 
address the application of outstanding 
antidumping and countervailing duty 
orders to merchandise that is essentially 
the same merchandise subject to an 
order, but was developed after the 
original investigation was initiated. Sec. 
323(a) of Sen. amendment to H.R. 3, 
October 6, 1987. H.R. Conf. Rep No. 576, 
100'» Cong., 2d Sess. (1988), reprinted in 
134 Cong. Ree. H2031, H2305 (daily ed. 
April 20, 1988). 

The language of the statute and legislative 
history makes clear that for any product 
to be considered later—developed it must 
be an advancement of the original 
product subject to the investigation, as 
opposed to a product recently found to 
be within the scope of the order. 

See Portable Electric Typewriters from 
Japan: Preliminary Scope Ruling, 55 FR 
32107, 32114 (August 7, 1990) (‘‘PET 
Prelim’’) (emphasis added). 

In addition to the legislative history, 
prior later-developed merchandise 
cases also provide further guidance, 
foremost of which is that the 
Department has considered 
“commercial availability” at the time of 
the underlying less—than-fair—value 
(“LTFV”’) investigation in some form in 
its prior later—-developed merchandise 
anticircumvention inquiries: PET Final; 
EMD Final; and EPROMs Final. See 
Portable Electric Typewriters from 
Japan: Final Scope Ruling, 55 FR 47358 


(November 13, 1990) (‘“‘PET Final’’); 


Electrolytic Manganese Dioxide from 
Japan: Final Scope Ruling, 57 FR 395 
(January 6, 1992) (““EMD Final’); and 


| 

q 

: 

q 

| 

q 
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Eraseable Programmable Read Only 
Memories from Japan: Final Scope 
Ruling, 57 FR 11599 (April 6, 1992) 
(““EPROMS Final’). In each case, the 
Department addressed the “commercial 
availability” of the later-developed 
merchandise in some capacity, such as 
the product’s presence in the 
commercial market or whether the 
product was fully ‘‘developed,”’ i.e., 
tested and ready for commercial 
production.’ 

Based upon the legislative history of 
the anticircumvention provision and 
prior later—developed merchandise 
inquiries, the Department continues to 
include a “‘commercial availability”’ 
standard in its analysis of this 
proceeding, as was indicated in the 
Preliminary Determination. See 
Preliminary Determination, 71 FR at 
32038. As noted above, both the 
legislative history and prior later— 
developed merchandise inquiries place 
emphasis on evaluating the 
“commercial availability” of the specific 
product to determine whether that 
product is later-developed, pursuant to 
section 781(d) of the Act. Accordingly, 
the Department will evaluate whether 
mixed—wax candles were not 
“commercially available” at the time of 
the LTFV investigation in order to be 
properly considered later—-developed 
merchandise. 


Analysis 


We have analyzed the information, 
comments, and rebuttal comments of 
interested parties in this 
anticircumvention inquiry. Based on all 
of the information on the record, the 
Department considered whether the 
merchandise subject to this 
anticircumvention inquiry was 
“developed” as a result of a significant 
technological development ora 
significant alteration of the merchandise 


7 The fourth later-developed merchandise inquiry 
conducted by the Department was Television 
Receiving Sets, Monochrome and Color, from Japan. 
In that inquiry, the Department found that hand- 
held LCD televisions (LCD TVs) were later- 
developed merchandise. See Television Receiving 
Sets, Monochrome and Color, from Japan: Final 
Scope Ruling, 56 FR 66841 (December 26, 1991) 
(“TV Final’). In its final determination, the 
Department reviewed LCD TVs based upon the 
later-developed merchandise provision and noted 
that the LCD TV technology did not exist at the time 
' the original product descriptions were developed. 
If the technology did not exist, the Department 
concluded, LCD TVs could not have been 
“commercially available” at the time of the 
investigation. In other later-developed merchandise 
inquiries, such as EPROMs Final, the Department 
addressed “commercial availability” in some form 
as a factor in its later-developed merchandise 
_ analysis because the technology to “develop” the 
new product existed at the time of the original 
investigation. See EPROMs Final, 57 FR at 11602- 

3. 


involving commercially significant 
changes. In the Preliminary 
Determination, the Department found 
that the technology required to produce 
the kind of mixed—wax candles at issue 
was hydrogenation, but that the 
Department had serious concerns that 
required further inquiry regarding the 
precise significant technological 
advancement that allowed for the 
commercial sale of mixed—wax 
candles.® See Preliminary 


- Determination at 32038—40. After 


examining the information received 
since the Preliminary Determination, 
the Department finds that the record 
does not support a conclusion that there 
was a Clear technological development 
which permitted the commercial 
appearance of mixed—wax candles. 
However, as discussed above, the 
relevant legislative history indicates a 
second, disjunctive permissible 
condition for finding a product to be 
later—-developed: whether there was a 
significant alteration of the merchandise 
involving commercially significant 
changes. The Department finds that this 
standard has been met. In this case, 
primarily through a large number of 
submitted patents, manuals, and 
brochures, the record supports that 
there has been a sustained and 
significant series of scientific studies 
since the LTFV investigation centered 
on the composition of waxes and the 
application of those waxes to candle— 
making. See Evidence Memorandum for 
further discussion. As such, it is evident 
that the composition of the wax content 
of a candle is a significant constituent 
component of the candle and, 
accordingly, changes to the content in 
excess of 50 percent of the total wax are 
significant. Moreover, the record also 
supports that the addition of vegetable 
and/or palm—oil based waxes to 
previously 100 percent petroleum wax 
candles is commercially significant. 
First, such a capability permits a 
manufacturer to optimize candle 
production to take into account varying 
input costs with obvious commercial 
benefits. See CCA’s New Factual 
Information Submission, (June 23, 2006) 
at Exhibit 7. Second, although such an 
addition yields a comparable product 
properly considered within the scope of 
the Order, as discussed in Comments 5 
and 6 of the Issues and Decision 
Memorandum, creative marketing has 
begun to highlight the vegetable or 
palm-—oil based wax component of 


8 Hydrogenation of oils is essentially chemically 
modifying palm and vegetable oils through heat, the 
addition of hydrogen and other catalysts, to form a 
carbon chain chemistry that allows the long chains 
to fit closely together so that the oil can be 
converted into wax. 


mixed—wax candles to create a new 
niche market centered on renewable 
resources or health concerns. This 
second aspect of the significant change 
to the candle composition, in that it 
creates a new marketing possibility, 
while not creating a separate class of 
merchandise, also has commercial 
significance. Based on this analysis, the 
Department finds that the one of the two 
requisite conditions for finding that a 
product is later-developed has been 
satisfied. Accordingly, the Department 
finds that this can be categorized as a 
“significant alteration of the 
merchandise involving commercially 
significant changes,’’ and thus, satisfies 
one of the legislative history’s criterion 
for finding these mixed—waxed candles 
are later-developed merchandise, 
pursuant to the section 781(d) of the 
Act. See Issues and Decisions 
Memorandum, at Comment 3. 
Additionally, based on further 
information and evidence submitted by 
parties, the Department considered 
whether inixed—wax candles were 
“commercially available” at the time of 
the LTFV investigation. In the 
Preliminary Determination, the 
Department found that, due to the 
limited data, it was unable to establish 
that mixed—wax candles were available 
at the time of the LTFV investigation. 
See Preliminary Determination, 71 FR at 
32040. Since the Preliminary 
Determination, the Department has not 
received any information, either through 
relevant product brochures, annual sales 
data, or any other information, that 
allows it to definitively conclude that 
mixed—wax candles were available in 
the market at the time of the LTFV 
investigation. See Issues and Decisions 
Memorandum, at Comment 4. As a 
result of our analysis, we continue to 
find that U.S. imports of mixed—-wax 
candles are later—-developed products of 
the subject merchandise, within the 
meaning of section 781(d) of the Act. 
Moreover, based on further comments 
and evidence submitted by parties, the 
Department considered whether mixed— 
wax candles were within the scope of 
the Order. In the Preliminary 
Determination, the Department found 
that, because the Department had only 
limited information with which to 
establish a distinction, if any, between 
subject and non—subject mixed—wax 
candles, it concluded that mixed—wax 
candles containing up to 87.80 percent 
non—petroleum wax were within the 
scope of the Order. See Preliminary 
Determination, 71 FR at 32040. Since 
the Preliminary Determination, no 
information on the record indicates that 
mixed—wax candles above a certain 
percentage are not sufficiently different 
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from other in—scope mixed—wax candles 
and petroleum wax candles to draw a 
useful distinction. Additionally, there is 
further evidence on the record 
demonstrating that mixed—wax candles 
are produced in proportions higher than 
87.80 percent non-—petroleum wax. 
Accordingly, we find that mixed—wax 
candles containing any amount of 
petroleum wax are within the scope of 
the Order. 

However, we recognize that there may 
be types of mixed—wax candles 
containing a given amount of vegetable— 
based wax that places these mixed—wax 
candles outside the scope of the Order. 
Therefore, we note that interested 
parties may submit a scope request, 
pursuant to 351.225 of the Department’s 
regulations, regarding whether a certain 
type of mixed—wax candle is outside the 
scope of the Order. See Issues and 
Decision Memorandum, at Comments 5 
and 6. 

Consequently, pursuant to section 
781(d) of the Act, we continue to find 
that mixed—wax candles containing any 
amount of petroleum wax are later— 
developed merchandise and are within 
the scope of the Order. 

All issues raised by the interested 
parties to which we have responded are 
listed in the Appendix to this notice and 
addressed in the Issues and Decision 
Memorandum, which is hereby adopted 
by this notice. Parties can find a 
complete discussion of the issues raised 
in this inquiry and the corresponding 
recommendation in this public 
memorandum, which are on file in the 
Central Records Unit (‘“‘CRU’’), Room B— 
099 of the main Department of 
Commerce building. In addition, a 
complete version of the Issues and 
Decision Memorandum can be accessed 
directly on the internet at hitp:// 
ia.ita.doc.gov/. The paper copy and 
electronic version of the Issues and 
Decision Memorandum are identical in 
content. 


Continuation Of Suspension Of 
Liquidation : 

Section 351.225(1)(2) of the 
Department’s regulations states: “If 
liquidation has not been suspended, the 
Secretary will instruct the Customs 
Service to suspend liquidation and to 
require a cash deposit of estimated 
duties, at the applicable rate, for each 
unliquidated entry of the product 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
initiation of the scope inquiry.” In 
accordance with section 351.225(1)(2) of 
the Department’s regulations, we will 
continue to instruct U.S. Customs and 
Border Protection (“‘CBP”’) to suspend 
liquidation of all entries of mixed—wax 


candles containing any amount of 
petroleum wax, from the People’s 
Republic of China that were entered, or 
withdrawn from warehouse, for 
consumption on or after February 25, 
2005, the date of initiation of this 
anticircumvention inquiry. See Notice 
of Affirmative Preliminary 
Determination of Circumvention of 
Antidumping Duty Order: Anti- 
Circumvention Inquiry of the 
Antidumping Duty Order on Certain - 


Pasta from Italy, 63 FR 18364, 18366 


(April 15, 1998); Notice of Affirmative 
Final Determination of Circumvention 
of Antidumping Duty Order: Anti- 
Circumvention Inquiry of the 
Antidumping Duty Order on Certain 
Pasta from Italy, 63 FR 54672, 54675— 
6 (October 13, 1998). 

In the Preliminary Determination, the 
merchandise subject to suspension of 
liquidation were mixed—wax candles 
containing up to 87.80 percent of non— 
petroleum wax. See Preliminary 
Determination, 71 FR at 32043—-4. 
However, in this determination, the . 
Department has found that mixed—wax 
candles containing any amount of 
petroleum wax are within the scope of 
the Order. See Issues and Decision 
Memorandum, at Comments 5 and 6. 
Section 351.225{(ij(3) of the 
Department’s regulations states: 

If the Secretary issues a final scope ruling 
under either paragraph (d) or (f)(4) of this 
section, to the effect that the product in 
question is included within the scope of 
the order, any suspension of liquidation 
under paragraph (1)(1) or (1)(2)-of this 
section will continue. Where there has 
been no suspension of liquidation, the 
Secretary will instruct the Customs 
Service to suspend liquidation and to 
require a cash deposit of estimated 
duties at the applicable rate, for each 
unliquidated entry of the product 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
initiation of the scope inquiry. 

Because the Department in the 
Preliminary Determination did not 
suspend liquidation for those entries of 
mixed—wax candles containing an 
amount of non—petroleum wax greater 
than 87.80 percent, with the publication 
of this notice, the Department hereby 
suspends liquidation of those entries of 
mixed—wax candles containing any 
amount of petroleum wax that were 
entered, or withdrawn from warehouse, 
for consumption on or after February 25, 
2005, the date of initiation of this 
anticircumvention inquiry, pursuant to 
section 351.225(1)(3) of the Department’s 
regulations. Accordingly, the 
merchandise subject to suspension of 
liquidation based on this determination 
are mixed—wax candles containing any 
amount of petroleum wax. CBP shall 


require a cash deposit in the amount of 
108.30 percent for all such unliquidated 
entries, which is the most recently 
calculated PRC—wide rate. See 
Amended Notice of Final Results of 
Antidumping Duty Administrative 
Review: Petroleum Wax Candles from 
the People’s Republic of China, 69 FR 
20858, 20859 (April 19, 2004). 
This suspension of liquidation will 
remain in effect until further notice. 


Notice To Parties 


This notice also serves as the only 
reminder to parties subject to the 
administrative protective orders 
(“APO”’) of their responsibility 
concerning the return or destruction of 
proprietary information disclosed under 
APO in accordance with section 351.305 
of the Department’s regulations. Timely 
written notification of the return/ 


“destruction of APO materials or 


conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a violation which is subject to 
sanction. 

This final circumvention 
determination is in accordance with 
section 781(d) of the Act and 19 CFR 
351.225(j). 


Dated: September 29, 2006. 
Stephen J. Claeys, 


Acting Assistant Secretary for Import 
Administration. 


[FR Doc. E6—16613 Filed 10-—5—06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE. 


International Trade Administration 
A-570-832 


Pure Magnesium from the People’s 
Republic of China: Notice of Extension 
of Final Results of the 2004—2005 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce 

EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Robert Bolling or Hua Lu, AD/CVD 
Operations, Office 8, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington DC 20230; 
telephone: (202) 482-3434 and (202) 
482-6478, respectively. 


Background 


On April 10, 2006, the Department of 
Commerce (‘‘the Department”’) 
published the preliminary results of the 
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administrative review of the 
antidumping duty order on pure 
magnesium from the People’s Republic 
of China (‘““PRC”’). See Pure Magnesium 
from the People’s Republic of China: 
Preliminary Results of Antidumping 
Duty Administrative Review, 71 FR 
18067 (April 10, 2006) (‘Preliminary 
Results’). In the Preliminary Results, we 
stated that we would issue our final 
results of review no later than 120 days 
after the date of publication of the 
preliminary results (i.e., August 8, 
2006). On July 31, 2006, the Department 
published in the Federal Register a 
notice extending the time limit for the 
final results of the administrative review 
from August 8, 2006, to September 7, 
2006. See Notice of Extension of Final 
Result of the 2004-2005 Administrative 
Review of Pure Magnesium from the 
People’s Republic of China, 71 FR 43110 
(July 31, 2006). Additionally, on 
September 12, 2006, the Department 
published a notice extending the time 
limit for the final results of review until 
September 29, 2006. See Notice of 
Extension of Final Results of the 2004- 
2005 Administrative Review of Pure 
Magnesium from the People’s Republic 
of China, 71 FR 53662 (September 12, 
2006). The final results of review are 
currently due no later than September 
29, 2006. 


Extension of Time Limit for Final 
Results 


Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘“‘the Act’’), 
requires the Department to issue the | 
final results in an administrative review 
within 120 days of publication date of 
the preliminary results. Howeyer, if it is 
not practicable to complete the review 
within this time period, the Department 
may extend the time limit for the final 
results to 180 days. Completion of the 
final results within the 120-day period 
is not practicable because this review 
involves certain complex issues 
involving valuation of various factors of 
production. 


Therefore, we are fully extending the 
time period for issuing the final results 
of review to 180 days until October 7, 
2006, in accordance with section 
751(a)(3)(A) of the Act. However, 
because October 7, 2006, falls on a 
Saturday, and the next business day 
October 9, 2006 is a federal holiday, the 
final results will be due on October 10, 
2006, the next business day. This notice 
-is published pursuant to sections 751(a) 
and 777(i) of the Act. 


Dated: September 28, 2006. 
Stephen J. Claeys, ; 
Deputy Assistant Secretary for Import 
Administration 
{FR Doc. E6—16522 Filed 10-5-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
(A-357-809, A-351-826, A-428-820) 


Certain Small Diameter Carbon and - 
Alloy Seamless Standard, Line, and 
Pressure Pipe from Argentina, Brazil 
and Germany: Final Results of the 
Expedited Sunset Reviews of the 
Antidumping Duty Orders 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On June 1, 2006, the 
Department of Commerce (the 
Department) initiated sunset reviews of 


_the antidumping duty orders on certain 


small diameter carbon and alloy 
seamless standard, line, and pressure 
pipe (seamless line pipe) from 
Argentina, Brazil, and Germany 
pursuant to section 751(c) of the Tariff 
Act of 1930, as amended (the Act). See 
Initiation of Five-year (‘‘Sunset’’) 
Reviews, 71 FR 31153 (June 1, 2006) 
(Sunset Initiation). On the basis of a * 
notice of intent to participate and 
adequate substantive responses filed on 
behalf of domestic interested parties, 
and only one notice of intent to 
participate filed on behalf of a German 
respondent interested party, Benteler 
Stahl/Rohr GmbH (Benteler Stahl), the 
response for which was determined by 
the Department to be inadequate, the 
Department conducted expedited (120- 
day) sunset reviews. As a result of these 
sunset reviews, the Department finds 
that revocation of the antidumping duty 
orders would likely lead to the 
continuation or recurrence of dumping. 
The dumping margins are identified in 
the Final Results of Review section of 
this notice. 

EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Dana Mermelstein or Dena Crossland, 
AD/CVD Operations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-1391 or (202) 482- 
3362, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On June 1, 2006, the Department 
initiated sunset reviews of the 


antidumping duty orders on seamless 
line pipe from Argentina, Brazil, and 
Germany pursuant to section 751(c) of 
the Act. See Sunset Initiation. The 
Department received notices of intent to 
participate from two domestic interested 
parties, United States Steel Corporation 
(US Steel) and Koppel Steel Corporation 
(Koppel Steel) (collectively, domestic 
interested parties), within the deadline 
specified in section 351.218(d)(1)(i) of 
the Department’s regulations. Domestic 
interested parties claimed interested 
party status under section 771(9)(C) of 
the Act as U.S. producers of the 
domestic like product. We received 
complete substantive responses from the 
domestic interested parties within the 
30-day deadline specified in 19 CFR 
351.218(d)(3)(i) on July 3, 2006. 

The Department received one 
substantive response from the German 
respondent interested party, Benteler 
Stahl, on July 3, 2006. On July 14, 2006, 
we received rebuttal responses from 
domestic interested parties and Benteler 
Stahl. After reviewing its substantive 
and rebuttal responses, the Department 
determined that Benteler Stahl’s 
submissions were inadequate, pursuant 
to sections 218(e)(1)(ii)(A) and (C) of the 
Department’s regulations. See 
Memorandum from Dena M. Crossland, 
Import Compliance Specialist, through 
Richard O. Weible, AD/CVD Operations 


Office 7 Director, to Stephen J. Claeys, 


Deputy Assistant Secretary of Import 
Administration, regarding Adequacy 
Determination: Sunset Review of the 
Antidumping Duty Order on Seamless 
Standard Line, and Pressure Pipe from 
Germany, dated July 21, 2006. No other 
respondent interested parties submitted 
responses. As a result of the timely 
filed, substantive responses from 
domestic interested parties, and the 
inadequacy of the substantive response 
for Germany (the sole substantive 
response from a respondent interested 
party in these sunset reviews), the 
Department conducted expedited sunset 
reviews of these orders, pursuant to 
section 751(c)(3)(B) of the Act and 19 
CFR 351.218(e)(1)(ii)(C)(2). 


Scope of the Orders 


The products covered by the orders 
are seamless carbon and alloy (other 
than stainless) steel standard, line, and 


’ pressure pipes and redraw hollows 


produced, or equivalent, to the ASTM 
A-53, ASTM A-106, ASTM A-333, 
ASTM A-334, ASTM A-335, ASTM A- 
589, ASTM A-795, and the API 5L 
specifications and meeting the physical 
parameters described below, regardless 
of application. The scope of the orders 
also includes all products used in 
standard, line, or pressure pipe 
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applications and meeting the physical 
parameters described below, regardless 
of specification. 

Specifically included within the 
scope of the orders are seamless pipes 
and redraw hollows, less than or equal 
to 4.5 inches (114.3 mm) in outside 
diameter, regardless of wall—thickness, 
manufacturing process (hot finished or 
cold—drawn), end finish (plain end, 
beveled end, upset end, threaded, or 
threaded and coupled), or surface finish. 

The seamless pipes subject to the 
orders are currently classifiable under 
the subheadings 7304.10.10.20, 
7304.10.50.20, 7304.31.30.00, 
7304.31.60.50, 7304.39.00.16, 
7304.39.00.20, 7304.39.00.24, 
7304.39.00.28, 7304.39.00.32, 
7304.51.50.05, 7304.51.50.60, 
7304.59.60.00, 7304.59.80.10, 
7304.59.80.15, 7304.59.80.20, and 
7304.59.80.25 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 

Specifications, Characteristics, and 
Uses: Seamless pressure pipes are 
intended for the conveyance of water, 
steam, petrochemicals, chemicals, oil 
products, natural gas and other liquids 
and gases in industrial piping systems. 
They may carry these substances at 
elevated pressures and temperatures 
and may be subject to the application of 
external heat. Seamless carbon steel 
pressure pipe meeting the ASTM A-106 
standard may be used in temperatures of 
up to 1000 degrees Fahrenheit, at 
various ASME code stress levels. Alloy 
pipes made to ASTM A-335 standard 
must be used if temperatures and stress 
levels exceed those allowed for ASTM 
A-106. Seamless pressure pipes sold in 
the United States are commonly 
produced to the ASTM A-106 standard. 

Seamless standard pipes are most 
commonly produced to’‘the ASTM A-53 

specification and generally are not 
intended for high temperature service. 
They are intended for the low 
temperature and pressure conveyance of 
water, steam, natural gas, air and other 

liquids and gases in plumbing and 
heating systems, air conditioning units, 
automatic sprinkler systems, and other 
related uses. Standard pipes (depending 
on type and code) may carry liquids at 
elevated temperatures but must not 
exceed relevant ASME code 
requirements. If exceptionally low 
temperature uses or conditions are 
anticipated, standard pipe may be 
manufactured to ASTM A-333 or ASTM 
A-334 specifications. 

Seamless line pipes are intended for. 
the conveyance of oil and natural gas or 
other fluids in pipelines. Seamless line 
pipes are produced to the API 5L 

specification. 


Seamless water well pipe (ASTM A- 
589) and seamless galvanized pipe for 
fire protection uses (ASTM A-795) are 
used for the conveyance of water. 

Seamless pipes are commonly 
produced and certified to meet ASTM 
A-106, ASTM A-53, API 5L-B, and API 
5L-X42 specifications. To avoid 
maintaining separate production runs 
and separate inventories, manufacturers 
typically triple or quadruple certify the 
pipes by meeting the metallurgical 

requirements and performing the 
required tests pursuant to the respective 
specifications. Since distributors sell the 
vast majority of this product, they can 
thereby maintain a single inventory to 
service all customers. 

The primary application of ASTM A- 
106 pressure pipes and triple or 
quadruple certified pipes is use in 
pressure piping systems by refineries, 
petrochemical plants, and chemical 
plants. Other applications are in power 
generation plants (electrical—fossil fuel 
or nuclear), and in some oil field uses 
(on shore and off shore) such as for 
separator lines, gathering lines and 
metering runs. A minor application of 
this product is for use as oil and gas 
distribution lines for commercial 
applications. These applications 
constitute the majority of the market for 
the subject seamless pipes. However, 
ASTM A-106 pipes may be used in 
some boiler applications. 

Redraw hollows are any unfinished 
pipe or “hollow profiles” of carbon or 
alloy steel transformed by hot rolling or 
cold drawing/ hydrostatic testing or 
other methods to enable the material to 
be sold under ASTM A-53, ASTM A- 
106, ASTM A-333, ASTM A-334, 
ASTM A-335, ASTM A-589, ASTM A- 

795, and API 5L specifications. 

The scope of the orders includes all 
seamless pipe meeting the physical © 
parameters described above and 
produced to one of the specifications 
listed above, regardless of application, 
with the exception of the specific 
exclusions discussed below, and 
whether or not also certified to a non— 
covered specification. Standard, line, 
and pressure applications and the | 
above-listed specifications are defining 
characteristics of the scope of the 
orders. Therefore, seamless pipes 
meeting the physical description above, 
but not produced to the ASTM A-53, — 
ASTM A-106, ASTM A-333, ASTM A- 
334, ASTM A-335, ASTM A-589, 
ASTM A-795, and API 5L specifications 
shall be covered if used in a standard, 
line, or pressure application, with the 
exception of the specific exclusions 
discussed below. For example, there are 
certain other ASTM specifications of 

pipe which, because of overlapping _ 


characteristics, could potentially be 
used in ASTM A-106 applications. 
These specifications generally include 
ASTM A-161, ASTM A-192, ASTM A- 
210, ASTM A-252, ASTM A-501, 
ASTM A-523, ASTM A-524, and ASTM 
A-618. When such pipes are used in a 
standard, line, or pressure pipe 
application, with the exception of the 
specific exclusions discussed below, 
such products are covered by the scope 
of the orders. 

Specifically excluded from the scope 
of the orders are boiler tubing and 
mechanical tubing, if such products are. 
not produced to ASTM A-53, ASTM A- 
106, ASTM A-333, ASTM A-334, 
ASTM A-335, ASTM A-589, ASTM A- 
795, and API 5L specifications and are 
not used in standard, line, or pressure 
pipe applications. In addition, finished 
and unfinished oil country tubular 
goods (OCTG) are excluded from the 
scope of the orders, if covered by the 
scope of another antidumping duty 
order from the same country. If not 
covered by such an OCTG order, 
finished and unfinished OCTG are 
included in this scope when used in 
standard, line or pressure applications. 

With regard to the excluded products 
listed above, the Department will not 
instruct U.S. Customs and Border 
Protection (CBP) to require end—use 
certification until such time as 
petitioner or other interested parties 
provide to the Department a reasonable 
basis to believe or suspect that the 
products are being used in a covered 
application. If such information is 
provided, we will require end—use 
certification only for the product(s) (or 
specification(s)) for which evidence is 
provided that such products are being 
used in covered applications as 
described above. For example, if, based 
on evidence provided by petitioner, the 
Department finds a reasonable basis to 
believe or suspect that seamless pipe 
produced to the A-161 specification is 
being used in a standard, line or 
pressure application, we will require 
end-use certifications for imports of 
that specification. Normally we will 
require only the importer of record to 

certify to the end use of the imported 
merchandise. If it later proves necessary 
for adequate implementation, we may 
also require producers who export such 
products to the United States to provide 
such certification on invoices 
accompanying shipments to the United 
States. 

Although the HTSUS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
merchandise subject to this scope is 

dispositive. 
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Analysis of Comments Received 


All issues raised in these cases are 
addressed in the ‘Issues and Decision 
Memorandum” from Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration, to David M. Spooner, 
Assistant Secretary for Import 
Administration, dated September 28, 
2006, (Decision Memorandum), which 
is hereby adopted by this notice. The 
issues discussed in the Decision 
Memorandum include the likelihood of 


continuation or recurrence of dumping 
and the magnitude of the margin likely 
to prevail if the orders are revoked. — 
Parties can find a complete discussion 
of all issues raised in these sunset 
reviews and the corresponding 
recommendations in this public 
memorandum, which is on file in room 
B—099 of the main Department building. 
In addition, a complete version of the 
Decision Masons can be accessed 
directly on the Web at http:// 
ia.ita.doc.gov, under the heading 


“September 2006.” The paper copy and 
electronic version of the Decision 
Memorandum are identical in content. 


Final Results of Reviews 


We determine that revocation of the 
antidumping duty orders on pipe 
fittings from Argentina, Brazil, and 
Germany would likely lead to 
continuation or recurrence of dumping 
at the following percentage —— 
average margins: 


Manufacturers/exporters/producers 


Weighted-average margin (percent) 


Argentina. 
Siderca SAIC 


All Others 


108.13 


Brazil. 
V & M do Brasil, S.A. 


108.13 


All Others 


124.94 


Germany. 


Vallourec & Mannesmann Tubes - V&M Deutschland GmbH 


All Others .... 


124.94 


57.72 


57.72 


This notice also serves as the only 
reminder to parties subject to 
administrative protective orders (APO) 
of their responsibility concerning the 
return or destruction of proprietary 
information disclosed under APO in 
accordance with 19 CFR 351.305. 
Timely notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a violation which is subject to 
sanction. 

We are issuing and publishing the 
results and notice in accordance with 
sections 751(c), 752, and 7G) of the 
Act. 


Dated: September 29, 2006. 
Stephen J. Claeys, 


Acting Assistant Secretaryfor Import 
Administration. 


(FR Doc. E6—16601 Filed-10-—5—06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration | 
A-533-809 


Stainless Steel Flanges from India: 
Notice of Initiation of Antidumping 
Duty New Shipper Reviews 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: The Department of Commerce 
(the Department) has received requests 
for new shipper reviews of the 
antidumping duty order on certain 


forged stainless steel flanges (flanges) 
from India issued on February 9, 1994. 
See Amended Final Determination and 
Antidumping Duty Order; Certain 


. Forged Stainless Steel Flanges from 


India, 59 FR 5994 (February 9, 1994). In 
accordance with section 751(a)(2)(B) of 
the Tariff Act of 1930, as amended (the 
Act), and 19 CFR 351.214(d) (2005), we 
are initiating antidumping new shipper 
reviews of Micro Forge (India), Ltd. 
(Micro) and Pradeep Metals Limited 
(Pradeep), exporters and producers that 
requested new shipper reviews. 
EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: Fred 
Baker, Michael Heaney, or Robert James, 
AD/CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14‘ Street and Constitution 
Avenue, NW, Washington, DC 20230, 
telephone: (202) 482-2924, (202) 482- 
4475, or (202) 482-0649, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 


In accordance with section 
751(a)(2)(B) of the Act and 19 CFR 
351.214(d), the Department received 
timely requests submitted by Micro and 
Pradeep (producers and exporters of 
flanges) for new shipper reviews of the 
antidumping duty order on flanges from 
India. See August 31, 2006, letters from 
Micro and Pradeep to the Secretary of 
Commerce requesting new shipper 
reviews. 

Pursuant to 19 CFR 351.214(b), Micro 
and Pradeep certified that they are both 
exporters and producers of the subject 
merchandise, that they did not export 


subject merchandise to the United 
States during the period of the 
investigation (POJ) (July 1, 1992 through 
December 31, 1992), and that since the | 
investigation was initiated, they have 
not been affiliated with any producer or 
exporter who exported the subject 
merchandise to the United States during 
the POI. They also submitted 
documentation establishing the date on 
which they first shipped the subject 
merchandise to the United States, the 
volume of those shipments, and the date 
of their first sales to unaffiliated 
customers in the United States. They 
also certified they had no shipments to 
the United States during the period 
subsequent to their first shipments. 


Initiation of Review 


In accordance with section 
751(a)(2)(B) of the Act and section 
351.214(d) of the Department’s 
regulations, we find that the requests 
submitted by Micro and Pradeep meet 
the threshold requirements for initiation 


of a new shipper review. Accordingly, 


we are initiating new shipper reviews of 
the antidumping duty order on flanges 
from India manufactured and exported 
by Micro and Pradeep. These reviews 
cover the period February 1, 2006, 
through July 31, 2006. We intend to 
issue the preliminary results of these 
reviews no later than 180 days after the 
date on which these reviews are 
initiated, and the final results within 90 
days after the date on which we issue 
the preliminary results. See section 
751(a)(2)(B){iv) of the Act. 

On August 17, 2006, the Pension 
Protection Act of 2006 (H.R. 4) was 
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signed into law. Section 1632 of H.R. 4 
temporarily suspends the authority of 
the Department to instruct. U.S. Customs 
and Border Protection-(CBP) to collect a 
bond or other security in lieu of a cash 
deposit in new shipper reviews. 
Therefore, the posting of a bond under 
Section 751(a)(2)(B)(iii) of the Actin 
lieu of a cash deposit is not available in 
this case. Importers of subject 
merchandise manufactured and 
exported by Micro and Pradeep must 
continue to post a cash deposit of 
estimated antidumping duties on each 
entry of subject merchandise at the 
current all—others rate of 162.14 percent. 

Interested parties may submit 
applications for disclosure under 
administrative protective order in 
accordance with 19 CFR 351.305 and 
351.306. 

This initiation and this notice are 
issued and published in accordance 
with section 751(a)(2)(B) of the Act and 
sections 351.214(d) and 351.221(c)(1)(i) 
of the Department’s regulations. 


Dated: September 29, 2006. 
Stephen Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


{FR Doc. E6—16517 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-401-806] 


Stainless Steel Wire Rod From 
Sweden: Preliminary Results of 
Antidumping Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: In response to a timely 
request by the petitioners,! the 
Department of Commerce (‘‘the 
Department”’) is conducting an 
administrative review of the 
antidumping duty order on stainless 
steel wire rod (““SSSWR’’) from Sweden 
with respect to Fagersta Stainless AB 
(“FSAB’’). The period of review 
(“POR”) is September 1, 2004, through 
August 31, 2005. 

We preliminarily determine that sales 
have been made below normal value 
(“NV”). Interested parties are invited to 
comment on the preliminary results. If 
the preliminary results are adopted in 
our final results of administrative 


1 The petitioners include the following 
companies: Carpenter Technology Corporation, 
Dunkirk Specialty Steel, LLC Clearon Corporation 
and Occidental Chemical Corporation. 


review, we will instruct U.S. Customs 
and Border Protection (‘““CBP’’) to assess 
antidumping duties on all appropriate 
entries. 


EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Brian C. Smith, AD/CVD Operations, 
Office 2, Import Administration-Room 
B-099, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-1766. 
SUPPLEMENTARY INFORMATION: 


Background 


Qn September 15, 1998, the 
Department published in the Federal 
Register an antidumping duty order on 
SSWR from Sweden. See Notice of 
Antidumping Duty Order: Stainless 
Steel Wire Rod from Sweden,63 FR 
49329 (‘““SSWR Order’). On September 
30, 2005, the petitioners submitted a 
letter timely requesting that the 
Department conduct an administrative 
review of the sales of SSWR made by 
FSAB, pursuant to section 751 of the 
Tariff Act of 1930, as amended (‘‘the 
Act’). The Department published a 
notice of initiation of an administrative 
review with respect to FSAB. See 
Initiation of Antidumping and 
Countervailing Duty Reviews, 70 FR 
61601 (October 25, 2005). On November 
7, 2005, we issued an antidumping duty 
questionnaire to FSAB. FSAB submitted 
its section A questionnaire response in 
December 2005 and responses to the 
remaining sections of the questionnaire 
in January 2006. We also issued to 
FSAB a section A supplemental 
questionnaire in January 2006 and a 
sections B and C supplemental 
questionnaire in February 2006. We 
received FSAB’s timely responses to 
these supplemental questionnaires in 
March and April 2006, respectively. 

On April 13, 2006, we issued a 
decision memorandum which outlined 
the Department’s basis for collapsing 
FSAB with its affiliates, AB Sandvik 
Materials Technology (““SMT’’) and 
Kanthal AB (‘‘Kanthal’’), and treating 
them as a single entity in this review. 
See April 13, 2006, Memorandum from 
the Team to The File, entitled, Stainless 
Steel Wire Rod from Sweden: Whether 
to Collapse FSAB, SMT, and Kanthal. 
Also, on April 13, 2006, we issued to 
FSAB a supplemental sections D and E 
questionnaire to which it submitted its. 
response on May 11, 2006. 

n April 26, 2006, we extended the 
time limit for the preliminary results in 
this review until August 1, 2006. See 
Stainless Steel Wire Rod from Sweden: 
Notice of Extension of Time Limit for 


2004-2055 Administrative Review, 71 
FR 25813 (May 2, 2006). 

On May 19, 2006, we issued to FSAB 
a second sections B and C supplemental 
questionnaire for which it submitted its 
response on June 19, 2006. 

On June 8, we issued to FSAB a 
sections D and E second supplemental 
questionnaire to which it submitted its 
response on July 6, 2006. 

On June 19 and 22, 2006, we met with 
counsel for FSAB and the petitioners, 
respectively, at their requests, to discuss _ 
FSAB’s proposal that the Department 
include an additional criterion (i.e., 
electro-slag refining (““ESR’’)) to the 
current model-matching criteria used in 
this administrative review (see.June 21, 
2006, Memorandum to the File, entitled, 
Ex-Parte Meeting with FSAB; and June - 
28, 2006, Memorandum to the File, 
entitled, Ex-Parte Meeting with Counsel 
for the Petitioners). 

Asa result of the above-mentioned 
meetings, we issued letters to FSAB and 
the petitioners on July 10, 2006, in 
which we invited them to comment 
further on this matter. On July 12, 2006, 
we met with a Swedish Embassy 
official, at the Swedish Embassy’s 
request, to discuss the ESR matter (see 
July 13, 2006, Memorandum to the File, 
entitled, Ex-Parte Meeting with Swedish 
Embassy Official). In response to the 
Department's July 10, 2006, letters, both 
parties submitted comments on July 17, 
2006. On July 24, 2006, only FSAB 
submitted rebuttal comments on this 
matter. 

In order to fully consider the parties’ 
comments on the ESR matter, we fully 
extended the time limit for the 
preliminary results in this review until 
October 2, 2006. See Stainless Steel 
Wire Rod from Sweden: Notice of - 
Extension of Time Limit for 2004-2055 
Administrative Review, 71 FR 40698 
(July 18, 2006). 

On July 28, 2006, we issued to FSAB 
a third sections D and E supplemental 
questionnaire to which it submitted its 
response on August 18, 2006. 


Scope of the Order 


For purposes of this order, SSWR 
comprises products that are hot-rolled 
or hot-rolled annealed and/or pickled 
and/or descaled rounds, squares, 
octagons, hexagons or other shapes, in 
coils, that may also be coated with a 
lubricant containing copper, lime or 
oxalate. SSWR is made of alloy steels 
containing, by weight, 1.2 percent or 
less of carbon and 10.5 percent or more 
of chromium, with or without other 
elements. These products are 
manufactured only by hot-rolling or hot- 
rolling annealing, and/or pickling and/ 
or descaling, are normally sold in coiled 
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form, and are of solid cross-section. The 
majority of SSWR sold in the United 
States is round in cross-sectional shape, 
annealed and pickled, and later cold- 
finished into stainless steel wire or 
small-diameter bar. The most common 
size for such products is 5.5 millimeters 
or 0.217 inches in diameter, which 


represents the smallest size that 
normally is produced on a rolling mill 
and is the size that most wire-drawing 
machines are set up to draw. The range 
of SSWR sizes normally sold in the 
United States is between 0.20 inches 
and 1.312 inches in diameter. 

Certain stainless steel grades are 
excluded from the scope of the order. 


SF20T and K—M35FL are excluded. The 
following proprietary grades of Kanthal 
AB are also excluded: Kanthal A-1, 
Kanthal AF, Kanthal A, Kanthal D, 


. Kanthal DT, Alkrothal 14, Alkrothal 


720, and Nikrothal 40. The chemical 
makeup for the excluded grades is as 
follows: 


SF20T 


Manganese 
Phosphorous 


Silicon 


Chromium 


Molybdenum 
Lead .... 


19.00/21 .00. 
1.50/2.50. 


Tellurium 


added (0.10/0.30). 
added (0.03 min). 


Silicon 
Manganese 
Phosphorous 


0.30 max. 


12.50/14.00. 
0.10/0.30. 
0.20/0.35. 


5.30 min, 6.30 max: 
balance. 
20.50 min, 23.50 max. 


Silicon 
Manganese 
Chromium 


4.80 min, 5.80 max. 
balance. 


Silicon 
Manganese 
Chromium 


4.80 min, 5.80 max. 
balance. 


Silicon 
Manganese 
Chromium 


4.30 min, 5.30 max. 
balance. 


Silicon 
Manganese 
Chromium 


4.60 min, 5.60 max. 
balance. 


Silicon 
Manganese ... 
Chromium 


3.80 min, 4.80 max. 
balance. 


Silicon 
Manganese 
Chromium 


3.50 min, 4.50 max. 


12.00 min, 14.00 max. 


balance. 


K-—M35FL 
Kanthal A-1 5 
Kanthal AF 
Kanthal A 
: Kanthal D 
Kanthal DT 
Alkrothal 14 
| Alkrothal 720 
| 
| 
| | 
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Nikrothal 40 


1.00 max. 


Chromium 


1.60 min, 2.50 max lron 


18.00 min, 21.00 max. 


Nickel 


34.00 min, 37.00 max. 
balance. 


The subject merchandise is currently 
classifiable under subheadings 
7221.00.0005, 7221.00.0015, 
7221.00.0030, 7221.00.0045, and 
7221.00.0075 of the Harmonized Tariff 
Schedule of the United States 
(“HTSUS”). Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
written description of the scope of this 
order is dispositive. 

Fair Value Comparisons 

To determine whether sales of SSWR 
by FSAB to the United States were made 
at less than NV, we compared 
constructed export price (“CEP”’) to the 
NV, as described in the “Constructed 
Export Price” and “Normal Value” 
sections of this notice. 

Pursuant to section 777A(d)(2) of the 
Act, we compared the CEPs of 
individual U.S. transactions to the 
weighted-average NV of the foreign like 
product where there were sales made in 
the ordinary course of trade, as 
discussed in the ‘‘Cost of Production 
Analysis’’ section below. 


Product Comparisons 


In accordance with section 771(16) of 
the Act, we considered all products 
produced by FSAB covered by the 
description in the “Scope of the Order” 
section, above, to be foreign like 
products for purposes of determining 
appropriate product comparisons to 
U.S. sales. Pursuant to 19 CFR 
351.414(e)(2)(ii), we compared U.S. 
sales to sales made in the home market 
within the contemporaneous window 
period, which extends from three 
months prior to the month of the U.S. 
sale until two months after the sale. 
Where there were no sales of identical 
merchandise in the comparison market 
made in the ordinary course of trade to 
compare to U.S. sales, we compared 
U.S. sales to sales of the most similar 
foreign like product made in the 
ordinary course of trade. In making the 
product comparisons, we matched 
foreign like products based on the 
physical characteristics reported by 
FSAB in the following hierarchical 
order: grade, diameter, further 
processing, and coating. 


Electro-Slag Refining 


In its January 11, 2006, section B 
questionnaire response (“section B 


response’’), FSAB requested that the 
Department include an additional 
characteristic, ESR,” in the above-noted 
model-matching criteria and also 
consider it as one of the most significant 
physical characteristics in the product 
matching hierarchy. In support of its 
request, FSAB provided data in its 
questionnaire responses to 
demonstrate that ESR, one of two 
remelting methods used by FSAB, is a 
separate processing stage in the 


‘production of billets, which are used in 


the production of certain subject SSWR 
products. FSAB states that ESR removes 
certain inclusions, or impurities, from 
the steel (e.g., aluminum nitride), 
making it stronger and less prone to 
breaking under stress. Through 
subsequent supplemental 
questionnaires issued to FSAB on its 
ESR process, we requested that FSAB 
provide more information on the ESR 
method of remelting, as well as VAR 
remelting. As mentioned in the 
“Background” section of this notice, we 
also met with FSAB representatives on 
June 19, 2006, to discuss the ESR 
matter. In addition, we provided the 
parties in this review the opportunity to 
comment on this matter. 

As support for its request that 
remelting be added to the model- 
matching criteria, FSAB claims that ESR 
and VAR remelting impart important 
physical characteristics, as evidenced by 
the fact that it uses both remelting 
methods to produce many of its SSWR 
grades.®° FSAB also emphasizes that ESR 
has a significant impact on the price and 
production costs of certain SSWR grades 
which, if not taken into account, results 
in inaccurate product comparisons. As 
such, FSAB argues that the addition of 


2FSAB subsequently stated in its July 17, 2006, 
submission that its request to include ESR in the 
matching criteria also included other forms of 
remelting, as well. 

3 See January 11, 2006, section B Response at 
pages B-2 through B-6, Exhibit B—1, and Exhibit B- 
2; January 18, 2006, section C Response at page C- 
3; April 4, 2006, Supplemental Questionnaire 
Response at pages 9 through 19, and Exhibits S-6 
through S—12; and June 19, 2006, Supplemental 
Response at pages 1—2. 

4Remelting may be done using different methods, 
such as ESR and vacuum arc refining (“VAR”). 

5 Although FSAB’s main focus is with ESR, FSAB 
subsequently clarified in its July 17, 2006, 
submission that it also views VAR in the same 
manner. However, because VAR, unlike ESR, has 
not been argued extensively by FSAB, we have for 
the most part limited our discussion of remelting 
to ESR. 


ESR to the model-matching criteria will 
result in more reasonable price-to-price 
comparisons. Also, FSAB asserts that. 
although remelting was never 
considered in the less-than-fair-value 
(“LFTV”’) segment of the proceeding, it 


' should be considered in this review. 


Finally, FSAB notes that the Department 
has recognized ESR remelting as a 
significant product matching criterion 
in proceedings concerning stainless 
steel bar (‘‘SSB”’), another stainless steel 
product. 

The petitioner maintains that the 
Department should not alter the existing 
model-matching criteria because, while 
remelting has been used in SSWR 
production since before the Department 
conducted the LTFV segment of this 
proceeding, the Department has never 
used it as a matching criterion in this 
proceeding. The petitioner asserts that, 
unlike in SSB production, ESR is only 
required in limited situations (e.g., - 
aeronautical use) and is not commonly 
used in the SSWR industry. Moreover, 
the petitioner argues that if the 
Department were to consider including 
remelting (i.e., both ESR and VAR) in 
the matching criteria, the Department 
would also need to consider other 
additional production steps or special 
operations (e.g., double annealing, 
shaving) as matching criteria. 

When identical merchandise is not 
available in the home market for 
comparison to merchandise sold to the 
United States, the Department will 
compare “similar” merchandise based 
upon the physical characteristics of the 
merchandise being compared. See 
section 771(16)(B) of the Act. The 
statute also instructs the Department to 
compare merchandise that is produced 
in the same country and by the same 
person as the subject merchandise; like 
that-subject merchandise in component 
material or materials and in the 
purposes for which used; and 
approximately equal in commercial 
value to the subject merchandise. 
Section 771(16)(C) of the Act instructs 
that, where no matches can be found 
under section 771(16)(B) of the Act, 
three criteria must be met to consider a 
product similar to the U.S. model: (1) 
The comparison-market model must be 
produced in the same country and by 
the same person and of the same general 
class or kind as the merchandise which 
is the subject of the investigation; (2) the 
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comparison-market model must be like 
that merchandise in the purposes for 
which used; and (3) the comparison- 
market model must be found to be 
reasonably comparable to the U.S. 
model by the Department. 

When the Department has an 
established model-matching 
methodology in a proceeding, it may 
alter its established methodology if 
there is a reasonable basis for doing so. 
See NTN Bearing Corp. v. United States, 
295 F. 3rd 1263, 1269 (CIT 2002). With 
respect to changes to its model- 
matching methodology, the Department 
has applied a “compelling reasons” 
standard, which is fully consistent, if 
not more rigorous, than the principles 
applied by the courts in reviewing the 
Department’s determination to alter or 
. change its practice. See Ball Bearings 
and Parts Thereof From France, 
Germany, Italy, Japan, Singapore, and 
the United Kingdom: Final Results of 
Antidumping Duty Administrative 
Review, 70 FR 54711 (September 16, 
2005), and accompanying Issues and 
Decision Memorandum at Comment 2 
(‘‘Ball Bearings’’). Compelling reasons 
that warrant a change to the model- 
matching methodology may include, for 
example, greater accuracy in comparing 
foreign like product to the single most 
similar U.S. model, in accordance with 
section 771(16)(B) of the Act, ora 
greater number of reasonable price-to- 
price comparisons in accordance with 
section 773(a)(1) of the Act. 

According to the information 
contained in FSAB’s questionnaire 
responses, FSAB used ESR remelting for 
the production of only one select grade 
of SSWR sold in the home market 
during the POR, while the same grade, 
produced without ESR remelting, was 
sold in the U.S. market during the POR. 
As such, the ESR remelting issue 
pertains to only one grade used in the 
price-to-price comparisons. Moreover, 
FSAB made just one sale of this single 
grade in the home market during the 
POR. Finally, FSAB’s data also indicate 
that FSAB had no sales of SSWR in 
either market for which any other form 
of remelting, such as VAR, was used in 
the production process. 

The data contained in FSAB’s 
questionnaire responses indicate that 
remelting (i.e., ESR and VAR) appears to 
impart certain physical characteristics 
(e.g., fewer impurities, increased 
tolerance) to the billets used to produce 
subject merchandise compared to billets 
for which remelting was not used. In 
addition, there appear to be certain 
price and cost differences associated 
with ESR remelting with respect to the 
production of FSAB’s one affected 
grade. However, FSAB has not 


demonstrated that the addition of ESR 
to the model-matching criteria would 
result in greater accuracy in comparing 
the foreign like product to the single 
most similar U.S. model. In particular, 
the physical differences associated with 
remelting appear to be minor, 
specifically with respect to the chemical 
composition of the steel grade itself. In 
addition, price and cost differences 
associated with a different production - 
process do not necessarily warrant an 
alteration of the model-matching 
criteria. The important question is 
whether the different production 
process has a significant impact on the 
physical characteristics of the subject 
merchandise. In this case, again, we find 
that the impact is minor. Further, 
because the physical differences 
resulting from ESR remelting are 
associated with just a single sale of one 
particular grade in the home market, we 
preliminarily find that altering our 
model-matching criteria by adding ESR 
remelting as a matching criterion would 
not have a significant impact on the - 
number of reasonable price-to-price 
comparisons. 

FSAB further argues that the 
Department should use remelting as a 
model matching criterion in this review 
because it is used for matching purposes 
in a proceeding involving another 
stainless steel product (i.e., SSB). 
However, we note that in other 
proceedings involving stainless steel 
products, the Department has not used 
remelting as a model-matching 
criterion.® Moreover, in SSB, the 
Department determined that remelting 
was an appropriate product matching 
criterion based on the case-specific - 
information on the record of that 
proceeding (see September 29, 2006, 
memorandum to the file, which 
includes discussion of remelting in the 
SSB proceeding). 

After considering the information 
provided by FSAB and the 
determination in Ball Bearings, we 
believe that record evidence does not 
provide a reasonable basis for changing 
the model-matching criteria as 
suggested by FSAB. Therefore, the 
Department has preliminarily 
determined to not modify the model- 
matching criteria used in this review. 


Constructed Export Price 


We calculated CEP in accordance 
with section 772(b) of the Act because 
the subject merchandise was either sold 


6 Other cases involving stainless steel products 
for which remelting is not a model-matching 
characteristic include the following: stainless steel 
butt-weld pipe fittings (e.g., A-475-828), stainless 
steel sheet and strip and coils (e.g., A-583-831), 
and stainless steel plate in coils (e.g., A-583-830). 


for the account of FSAB by its 
subsidiary, FSI, in the United States to 
unaffiliated purchasers, or subsequently 
further manufactured into non-subject 
merchandise by its affiliate, SMT U.S., 
in the United States and then resold to 
its unaffiliated customers. 


We based CEP on the packed prices to 
unaffiliated purchasers in the United 
States. We identified the correct starting 
price by adjusting for alloy surcharges, 
freight revenue, and billing adjustments 
associated with the sale, and by, making 
deductions for early payment discounts 
and volume rebates, where applicable, 
as required by’section 772 of the Act. 
We also made deductions for movement 
expenses in accordance with section 
772(c)(2)(A) of the Act. These expenses 
included, where appropriate, foreign 
inland freight (including freight from 
the plant to the port of exportation), 
brokerage and handling, ocean freight, 
marine insurance, U.S. inland freight 
expenses (including freight from the 
U.S. port to the U.S. customer or 
warehouse and freight from the 
warehouse to the unaffiliated customer), 
U.S. customs fees (including harbor 
maintenance fees and merchandise 
processing fees), and warehousing 
expenses. In accordance with section 
772(d)(1) of the Act, we deducted those 
selling expenses associated with 
economic activities occurring in the 
United States, including direct selling 
expenses (credit expenses, warranty 
expenses, advertising expenses, and 
repacking expenses) and indirect selling 
expenses (including inventory carrying 
costs) incurred in the country of 
exportation and the United States. We 
also deducted an amount for further- 
manufacturing costs, where applicable, 
in accordance with section 772(d)(2) of 
the Act, and made an adjustment for 
profit in accordance with section 
772(d)(3) of the Act. To calculate the 
cost of further manufacturing, we relied 
on SMT U.S.’s reported cost of further 
manufacturing materials, labor, and 
overhead, plus amounts for further 
manufacturing and financial expenses. 
We adjusted FSAB’s reported general 
and administrative expenses (““G&A’’) 
for further manufacturing by including 
material costs in the denominator of the 
further manufacturer’s GkA expense 
rate calculation. We applied the G&A 
expense rate to the sum of SMT U.S.’s 
COM and FSAB’s COP for that 
merchandise. For further details 
regarding this adjustment, please see the 
Memorandum from Michael Harrison, 
Senior Accountant, to Neal M. Halper, 
Director of Accounting, ‘Cost of 
Production and Constructed Value 
Calculation Adjustments for the 
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Preliminary Results—Fagersta Stainless 
AB” (““COP/CV Memo’’) dated 
September 29, 2006. 


Normal Value 
A. Home Market Viability 


In order to determine whether there 
was a sufficient volume of sales in the 
home market to serve as a viable basis 
for calculating NV, we compared the 
volume of home market sales of the 
foreign like product to the volume of 
U.S. sales of the subject merchandise, in 
accordance with section 773(a)(1)(B) of 
the Act. 

Because FSAB’s aggregate volume of 
home market sales of the foreign like 
product was greater than five percent of 
its aggregate volume of U.S. sales of the 
subject merchandise, we determined 
that its home market was viable. 


B. Affiliated-Party Transactions and 
Arm’s-Length Test 


During the POR, FSAB sold the 
foreign like product to an affiliated 
customer. To test whether these sales 
were made at arm’s-length prices, we 
compared, on a product-specific basis, 
the starting prices of sales to affiliated 
and unaffiliated customers, net of all 
discounts and rebates, movement 
charges, direct selling expenses, and 
packing expenses. Pursuant to 19 CFR 
351.403(c) and in accordance with the 
Department’s practice, where the price 
to the affiliated party was, on average, 
within a range of 98 to 102 percent of 
the price of the same or comparable 
merchandise sold to unaffiliated parties, 
we determined that sales made to the 
affiliated party were at arm’s length. See 
Antidumping Proceedings: Affiliated 
Party Sales in the Ordinary Course of 
Trade, 67 FR 69186, 69187 (November 
15, 2002) (establishing that the overall 
ratio calculated for an affiliate must be 
between 98 percent and 102 percent in 
order for sales to be considered in the 
ordinary course of trade and used in the 
NV calculation). Sales to the affiliated 
customer in the home market that were: 
not made at arm’s-length prices were 
excluded from our analysis because we 
considered these sales to be outside the 
ordinary course of trade. See 19 CFR 
351.102(b). . 


Level of Trade 


Section 773(a)(1)(B)(i) of the Act 
states that, to the extent practicable, the 
Department will calculate NV based on 
sales at the same level of trade (““LOT”’) 
as the export price (‘‘EP’’) or CEP. Sales 
are made at different LOTs if they are 
made at different marketing stages (or 
their equivalent). See 19 CFR 
351.412(c)(2). Substantial differences in 


. selling activities are a necessary, but not 


sufficient, condition for determining 
that there is a difference in the stages of 
marketing (Id.); see also Notice of Final 
Determination of Sales at Less Than 
Fair Value: Certain Cut-to-Length 
Carbon Steel Plate From South Africa, 
62 FR 61731, 61732 (November 19, 
1997) (Plate from South Africa). In order 
to determine whether the comparison 
sales were at different stages in the 
marketing process than the U.S. sales, 
we reviewed the distribution system in 
each market (i.e., the chain of 
distribution), including selling 
functions, class of customer (customer 
category), and the level of selling 
expenses for each type of sale. 

Pursuant to section 773(a)(1)(B)(i) of 
the Act, in identifying LOTs for EP and 
comparison market sales (i.e., NV based 
on either home market or third country 
prices),” we consider the starting prices 
before any adjustments. For CEP sales, 
we consider only the selling activities 
reflected in the price after the deduction 
of expenses and profit under section 
772(d) of the Act. See Micron 
Technology, Inc. v. United States, 243 F. 
3d 1301, 1314 (Fed. Cir. 2001). 

When the Department is unable to 
match U.S. sales of the foreign like 
product in the comparison market at the 
same LOT as the EP or CEP, the 
Department may compare the U.S. sale 
to sales at a different LOT in the 
comparison market. In comparing EP or 
CEP sales at a different LOT in the 
comparison market, where available 


. data make it practicable, we make an 


LOT adjustment under section 
773(a)(7)(A) of the Act. Finally, for CEP 
sales only, if the NV LOT is more 
remote from the factory than the CEP 
LOT and there is ne basis for 
determining whether the difference in. 
LOTs between NV and CEP affects price 
comparability (i.e., no LOT adjustment 
was practicable), the Department shall 
grant a CEP offset, as provided in 
section 773(a)(7)(B) of the Act. See Plate 
from South Africa, 62 FR at 61732. We 
obtained information from FSAB 
regarding the marketing stages involved 
in making the reported foreign market 
and U.S. sales, including a description 
of the selling activities performed for 
each channel of distribution. 

FSAB only sold SSWR to end-users in 
the home market, but sold to both end- 
users and distributors in the U.S. 
market. FSAB reported that it made CEP 
sales in the U.S. market through the 
following two channels of distribution: 


1 Where NV is based on constructed value (“CV”), 
we determine the NV LOT based on the LOT of the 
sales from which we derive selling expenses, G & 

A expenses, and profit for CV, where possible. 


(1) Sales of FSAB-produced SSWR to its 
U.S. affiliate FSI (U.S. Channel 
and (2) sales of FSAB-produced SSWR 
to its U.S. affiliate SMT U:S. (which 
further manufactured the SSWR into 
wire products for sale to its unaffiliated 


U.S. customers) (“‘U.S. Channel We 


compared the selling activities 
performed in each channel, and found 
that the same selling functions (i.e., 
sales process/marketing support and 
freight/delivery) were performed at the 
same relative level of intensity in both 
channels of distribution. With regard to 
the other two selling functions © 
considered in this analysis (i.e., 
warehousing/inventory and quality 
assurance/warranty service), we find 
that the differences are insignificant 
between U.S. Channel 1 and U.S. 
Channel 2. As a result, both U.S. 
channels, on balance, are at the same 
LOT. Accordingly, we find that all CEP 
sales constitute one LOT. For further 
discussion on this matter, see : 
September 29, 2006, Memorandum to 
the File, entitled, Preliminary Results 
Level of Trade Analysis for FSAB (‘LOT 
Memo’’). 

With respect to the home market, 
FSAB reported one channel of 
distribution (i.e., factory direct sales) 
through which it sold SSWR to both 
affiliated and unaffiliated end-user 
customers. According to FSAB, its 
direct sales to both affiliated and 
unaffiliated home market customers 
constitute one distinct LOT in the home 
market. 

In determining whether separate 
LOTs exist in the home market, we 
compared the selling functions 
performed across all channels of 
distribution. After our analysis of the 
information submitted for the record of 
this review, we find that all home 
market sales were made at the same 
LOT. See LOT Memo. 

Finally, we compared the CEP LOT to 
the home market LOT and found that 
the selling functions performed for 
home market sales are either performed 
at the same degree of intensity (or only 
vary slightly) as the selling functions 
performed for U.S. sales. Specifically, 
we find that three of the four selling 
functions (i.e., freight/delivery, 
warehousing/inventory, and quality 
assurance/warranty service) are 
performed by FSAB at the same level of | 
intensity in both the U.S. and home 
markets. With respect to the remaining 
selling function (i.e., sales process/ 
marketing support), we find that there is 
only a slight difference in the level of 
intensity between the home and U.S. 
market. Therefore, we find that the NV 
LOT and single U.S. LOT are at the 
same LOT. 
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As home market and U.S. sales were 
made at the same LOT, we have 
matched CEP sales to home market sales 
at the same LOT. . 


Cost of Production Analysis 


In the LTFV investigation, the most 
recently completed segment of this 
proceeding as of November 7, 2005, the 
date the questionnaire was issued in 
this review, we found that FSAB had 
made sales below the cost of 
production. See Notice of Preliminary 
Determination of Sales at Less Than 
Fair Value and Postponement of Final 
Determination: Stainless Steel Wire Rod . 
From Sweden, 63 FR 10841, 10846 
(March 5, 1998); affirmed in Notice of 
Final Determination of Sales at Less 
Than Fair Value: Stainless Steel Wire 
Rod from Sweden, 63 FR 40449, 40452 
(July 29, 1998) (““SSWR from Sweden 
LTFV Final’). Thus, in accordance with 
section 773(b)(2)(A)(ii) of the Act, there 
are reasonable grounds to believe or 
suspect that FSAB made sales in the 
home market at prices below the cost of 
producing the merchandise in the 
current review period. Accordingly, we 
instructed FSAB to respond to the 
section D (Cost of Production) 
questionnaire. 


A. Calculation of Cost of Production 


In accordance with section 773(b)(3) 
of the Act, we calculated FSAB’s cost of 
production (‘“‘COP”’) based on the sum of 
FSAB’s costs of materials and 
conversion for the foreign like product, 
plus amounts for G&A expenses and 
interest expenses (see ““Test of Home 
Market Sales Prices” section below for 
treatment of home market selling 
expenses). The Department relied on the 
COP data submitted by FSAB in its 
August 18, 2006, supplemental section 
D questionnaire response, except in the 
following instances noted below. 

In accordance with section 773(f)(3) of 
the Act, the Department adjusted 
FSAB’s transfer price of billets 
purchased from its affiliate, 
Outokumpu. For further details 
regarding this adjustment, please see the 
COP/CV Memo. 


B. Test of Home Market Sales Prices 


On a product-specific basis, we 
compared the adjusted weighted- 
average COP to the home market sales 
of the foreign like product, as required 
_ under section 773(b) of the Act, in order ~ 
to determine whether the sale prices 
were below the COP. For purposes of 
this comparison, we used COP exclusive 
of selling and packing expenses. The 
prices (inclusive of alloy surcharges, 
freight revenue, service charge revenue, 
processing charge revenue and billing 


adjustments, where appropriate) were 
exclusive of any applicable movement 
charges, rebates, discounts, and direct 
and indirect selling expenses and 
packing expenses, revised where 
appropriate, as discussed below under 
the “Price-to-Price Comparisons” 
section. In determining whether to 
disregard home market sales made at 
prices less than their COP, we 
examined, in accordance with sections 
773(b)(1)(A) and (B) of the Act, whether 
such sales were made: (1) Within an 
extended period of time, (2) in 
substantial quantities, and (3) at prices 
which did not permit the recovery of all 
costs within a reasonable period of time. 


C. Results of the COP Test 


In determining whether to disregard 
home market sales made at prices below 
the COP, we examined, in accordance 
with sections 773(b)(1)(A) and (B) or the 
Act: (1) Whether, within an extended 
period of time, such sales were made in 
substantial quantities; and (2) whether 
such sales were made at prices which 
permitted the recovery of all costs 
within a reasonable period of time in 
the normal course of trade. Where less 
than 20 percent of the respondent’s 
home market sales of a given product 
are at prices less than the COP, we do 
not disregard any below-cost sales of 
that product because we determine that 
in such instances the below-cost sales 
were not made within an extended 
period of time and in “substantial 
quantities.”” Where 20 percent or more 
of a respondent’s sales of a given 
product are at prices less than the COP, 
we disregard the below-cost sales 
because: (1) They were made within an 
extended period of time in “‘substantial 
quantities,” in accordance with sections 
773(b)(2)(B) and (C) of the Act, and (2) 
based on our comparison of prices to the 
weighted-average COPs for the POR, 
they were at prices which would not 
permit the recovery of all costs within 
a reasonable period of time, in 
accordance with section 773(b)(2)(D) of 
the Act. 

We found that, for certain specific 
products, more than 20 percent of 
FSAB’s home market sales were at 
prices less than the COP and, in 
addition, such sales did not provide for 
the recovery of costs within a reasonable 
period of time. We therefore excluded 
these sales and used the remaining sales 
as the basis for determining NV, in 
accordance with section 773(b)(1) of the 
Act. 


Price-to-Price Comparisons 


As discussed in the ‘‘Normal Value”’ 
section above, we calculated NV based 
on delivered prices (inclusive of alloy 


surcharges) to unaffiliated customers or 
prices to affiliated customers that were 
determined to be at arm’s length. We 
made adjustments, where appropriate, 
to the starting price for billing 
adjustments, discounts, and rebates. We 
made deductions, where appropriate, 
from the starting price for inland freight 
(from the plant to the customer) and 
inland insurance, under section 
773(a)(6)(B)(ii) of the Act. We also made 
deductions from the starting price for 
credit, warranty, and other direct selling 
expenses, under section 773 of the Act. 


We made adjustments for differences 


‘in costs attributable to differences in the 


physical characteristics of the 
merchandise in accordance with section 
773(a)(6)(C)(ii) of the Act and 19 CFR 
351.411. We also deducted home market 
packing costs and added U.S. packing 
costs, in accordance with section 
773(a)(6)(A) and (B) of the Act. 


Calculation of Constructed Value 


We calculated CV in accordance with 
section 773(e) of the Act, which states 
that CV shall be based on the sum of the 


- respondent’s cost of materials and 


fabrication for the subject merchandise, 
plus amounts for SG&A expenses, profit 
and U.S. packing costs. We relied on the 
submitted CV information except for the 
adjustments described above under 
“Calculation of Cost of Production.” 


Price-to-Constructed Value 
Comparisons 


We based NV on CV for comparison 
to certain U.S. sales, in accordance with 
section 773(a)(4) of the Act. For 
comparisons to FSAB’s CEP sales, we - 
made circumstance-of-sale adjustments 
by deducting from CV the weighted- 
average home market direct selling 
expenses, in accordance with section 
773(a)(8) of the Act and 19 CFR 351.410. 


Currency Conversion 


We made currency conversions in 
accordance with section 773A of the Act 
based on the exchange rates in effect on 
the dates of the U.S. sales as certified by 
the Federal Reserve Bank. 


Preliminary Results of Review 


As a result of this review, we 
preliminarily determine that the 
weighted-average dumping margin for 
the period September 1, 2004, through 
August 31, 2005, is as follows: 


Percent 
Manufacturer/exporter margin 
Fagersta Stainless AB (which also 
includes AB Sandvik Materials 
Technology and Kanthal AB) .... 30.18 
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We will disclose the calculations used 
in our analysis to parties to this 
proceeding within five days of the 
publication date of this notice. See 19 
CFR 351.224(b). Any interested party 
may request a hearing within 30 days of 
publication. See 19 CFR 351.310(c). If 
requested, a hearing will be scheduled 
after determination of the briefing 
schedule. 

Interested parties who wish to request 
a hearing or to participate if one is 
requested, must submit a written 
request to the Assistant Secretary for 
Import Administration, Room B-099, 
within 30 days of the date of publication 
of this notice. Requests should contain: 
(1) The party’s name, address and 
telephone number; (2) the number of 
participants; and (3) a list of issues to be 
discussed. See 19 CFR 351.310(c). 

Issues raised in the hearing will be © 

‘limited to those raised in the respective 
case briefs. Case briefs from interested 
parties and rebuttal briefs, limited to the 
issues raised in the respective case 
briefs, may be submitted in accordance 
with a schedule to be determined. 
Parties who submit case briefs or 
rebuttal briefs in this proceeding are 
requested to submit with each argument 
(1). a statement of the issue and (2) a 
brief summary of the argument. Parties 
are also encouraged to provide a 
summary of the arguments not to exceed 
five pages and a table of statutes, 
regulations, and cases cited. 

The Department will issue the final 
results of this administrative review, 
including the results of its analysis of 
issues raised in any written briefs, not 
later than 120 days after the date of 
publication of this notice, pursuant to 
section 751(a)(3)(A) of the Act. 


Assessment Rates 


The Department clarified its 
“automatic assessment” regulation on 
May 6, 2003 (68 FR 23954). This 
clarification will apply to entries of 
subject merchandise during the POR 
produced by the company included in 
_ these preliminary results of review for 
which the reviewed company did not 
know its merchandise was destined for 
. the United States. In such instances, we 
will instruct CBP to liquidate 
unreviewed entries at the All Others 
rate if there is no rate for the : 
intermediate company(ies) involved in 
the transaction. For a full discussion of 
this clarification, see Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May 6, 2003). 

The Department shall determine, and 
CBP shall assess, antidumping duties on 
all appropriate entries, in accordance 
with 19 CFR 351.212. The Department 


will issue appropriate appraisement 
instructions for the company subject to 
this review directly to CBP within 15 
days of publication of the final results 
of this review. 

For assessment purposes, we 
calculated importer-specific ad valorem 


duty assessment rates based on the ratio - 


of the total amount of dumping margins 
calculated for the examined sales to the 
total entered value of those same sales. 
However, for subject merchandise 
produced by FSAB but imported on 
behalf of its U.S. affiliate, SMT U.S., we 
do not have the actual entered value 
because FSAB was unable to obtain the 
entered value data for their reported 
sales from the importer of record. 
Therefore, for those entries of subject 
merchandise imported by SMT U.S., we 
intend to calculate the importer-specific 
assessment rate by aggregating the 
dumping margins calculated for all of 
the U.S. sales examined and dividing 
that amount by the total quantity of the 
sales examined. 

We will instruct CBP to assess 
antidumping duties on all appropriate 
entries covered by this review if any 
importer-specific assessment rate 
calculated in the final results of this 
review is above de minimis (i.e., at or 
above 0.50 percent), See 19 CFR 
351.106(c)(1). The final results of this 
review shall be the basis for the 
assessment of antidumping duties on 
entries of merchandise covered by the 
final results of this review and for future 
deposits of estimated duties, where 
applicable. 


Cash Deposit Requirements 


The following cash deposit 
requirements will be effective for all 
shipments of the subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Act: (1) The 
cash deposit rate for the reviewed. 
company will be that established in the 
final results of this review, except if the 
rate is less than 0.50 percent, and 
therefore, de minimis within the 
meaning of 19 CFR 351.106(c)(1), in 
which case the cash deposit rate will be 
zero; (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the original 
LTFV investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise; and (4) the cash 


deposit rate for all other manufacturers 
or exporters will continue to be 5.71 
percent, the “All Others” rate made 
effective by the LTFV investigation. See 
SSWR Order. These requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 


Notification to Importers 
This notice also serves as a 


- preliminary reminder to importers of 


their responsibility under 19 CFR 
351.402(f) to file a certificate regarding 
the reimbursement of antidumping 
duties prior to liquidation of the 
relevant entries during this review 
period. Failure to comply with this 
requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

This administrative review and notice 
are published in accordance with 
sections 751(a)(1) and 777(i)(1) of the 
Act and 19 CFR 351.221. 


Dated: September 29, 2006. 


- Stephen J. Claeys, 


Acting’Assistant Secretary for Import 
Administration. 


[FR Doc. E6—16518 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
A-570-—890 


Wooden Bedroom Furniture From the 
People’s Republic of China: Extension 
of Time Limits for the Preliminary 
Results of the Antidumping Duty 
Administrative Review and New 
Shipper Reviews 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: October 6, 2006. 

FOR FURTHER INFORMATION CONTACT: Lilit 
Astvatsatrian, AD/CVD Operations, 
Office 8, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW, 
Washington, DC 20230; telephone: (202) 
482-6412. 


Background 


The Department of Commerce (‘‘the 
Department’’) published an 


_antidumping duty order on wooden 


bedroom furniture (‘““WBF’’) from the 
People’s Republic of China (“‘PRC”) on 
January 4, 2005. See Notice of Amended 
Final Determination of Sales at Less 
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Than Fair Value and Antidumping Duty 
Order: Wooden Bedroom Furniture 
From the People’s Republic of China, 70 
FR 329 (January 4, 2005). On March 7, 
2006, the Department published in the . 
Federal Register a notice of the 
initiation of the antidumping duty 
administrative review of WBF from the 
PRC and new shipper reviews for the 
period June 24, 2004, through December 
31, 2005. See Initiation of 
Administrative Review of Antidumping 
Duty Order on Wooden Bedroom 
Furniture from the People’s Republic of. 
China, 71 FR 11394 (March 7, 2006) and 
Wooden Bedroom Furniture from the 
People’s Republic of China: Initiation of 
New Shipper Reviews, 71 FR 11404 
(March 7, 2006) (“Initiation of Second 
Annual New Shipper Reviews’’). On 
August 24, 2006, the Department 
aligned the deadlines and the time 
limits of the new shipper reviews of 
WBF with the 2004—2005 administrative 
review of WBF. See Memorandum to the 
File from Lilit Astvatsatrian, Case 
Analyst, through Wendy Frankel, Office 
Director, dated August 24, 2006. The 
preliminary results of these reviews are 
currently due no later than October 3, 
2006. 


Extension of Time Limit of Preliminary 
Results. 


Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘‘the Act’’), 
requires the Department to issue 
preliminary results within 245 days 
after the last day of the anniversary 
month of an order. However, if it is not 
practicable to complete the review 
within this time period, section 
751(a)(3)(A) of the Act allows the 
Department to extend the time period to 
a maximum of 365 days. Completion of 
the preliminary results of this review 
within the 245-day period is not 
practicable because the Department 
needs additional time to analyze, 
information pertaining to the 
respondents’ sales practices, factors of 
production, and corporate relationships, 
to evaluate certain issues raised by the 
petitioners, and to issue and review 
responses to supplemental 
questionnaires. 

Because it is not practicable to 
complete this review within the time 
specified under the Act, we are fully 
extending the time period for issuing 
the preliminary results of review to 365 
days until January 31, 2007, in 
accordance with section 751(a)(3)(A) of 
the Act. The final results continue to be 
due 120 days after the publication of the 
preliminary results. This notice is 
published pursuant to sections 751(a) 
and 777(i) of the Act. 


Dated: September 28, 2006. 
Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. E6—16521 Filed 10-—5-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


Manufacturing Extension Partnership 
National Advisory Board 


AGENCY: National Institute of Standards 
and Technology, Commerce. 


ACTION: Notice of renewal. 


In accordance with the provisions of 
the Federal Advisory Committee Act, 5 
U.S.C. App. 2, and the General Services 
Administration (GSA) rule on Federal 
Advisory Committee Management, 41 
CFR part 101-6, and after consultation 
with GSA, the Secretary of Commerce 
has determined that the renewal of the 
Manufacturing Extension Partnership 
National Advisory Board is in the public 
interest in connection with the 
performance of the duties imposed on 
the Department by law. 

The Committee was first established 
in October 1996 to advise MEP 
regarding their programs, plans, and 
policies. In renewing the Board, the 
Secretary has established it for an 
additional two years. During the next 
two years, the Board plans to address 
the implementation of the Next 
Generation MEP, including the 
development of new service offerings in 
the areas of innovation and technology 
adoption, and strategic partnerships 
focused on the development of a highly- 
skilled, entrepreneurial workforce. 

The Board will consist of five to 
eleven individuals appointed by the 
Director of the National Institute of 
Standards and Technology to assure a 
balanced membership that will 
represent the views and needs of 
customers, providers, and others 
involved in industrial extension 
throughout the United States. 

The Board will function solely as an 
advisory body and in compliance with 
the provisions of the Federal Advisory 
Committee Act. Copies of the 
Committee’s revised charter will be filed 
with the appropriate committees of the 
Congress and with the Library of 
Congress. 

Inquiries or comments may be 
directed to Karen Lellock, 
Manufacturing Extension Partnership, 
National Institute of Standards and 
Technology, 100 Bureau Drive, Stop 


4800, Gaithersburg, Maryland 20899— 
4800; telephone: 301-975-4269. 

Dated: October 2, 2006. 
James E. Hill, 
Acting Deputy Director. 
[FR Doc. E6-16612 Filed 10—-5—06; 8:45 am] 
BILLING CODE 3510-13-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 100306A] 


Gulf of Mexico Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice of a public meeting. 


SUMMARY: The Gulf of Mexico Fishery 
Management Council (Council) will 
convene its Law Enforcement Advisory 
Panel (LEAP). 

DATES: The meeting will be held on 
Tuesday, October 24, 2006, from 1 p.m. 
to 5 p.m. 

ADDRESSES: The meeting will be held at 
the Royal Sonesta, 300 Bourbon St., 
New Orleans, LA 70130; telephone: 
(504) 586-0300. 

Council address: Gulf of Mexico 
Fishery Management Council, 2203 
North Lois Avenue, Suite 1100, Tampa, 
FL 33607. 

FOR FURTHER INFORMATION CONTACT: Dr. 


- Richard Leard, Deputy Executive 


Director, Gulf of Mexico Fishery 
Management Council; telephone: (813) 
348-1630. 

SUPPLEMENTARY INFORMATION: The 
Council will convene the Law 
Enforcement Advisory Panel (LEAP) to 
review a Draft Joint Amendment 27 to 
the Reef Fish Fishery Management Plan 
(FMP)/Amendment 14 to the Shrimp 
FMP. This amendment contains 
alternatives to regulate the harvest and 
bycatch of red snapper by both the 
directed commercial and recreational 
fisheries and the shrimp fishery in the 
Gulf of Mexico. The need for this 
amendment arose from the Southeast 
Data, Assessment and Review (SEDAR) 
process through which a recent stock 
assessment showed that the red snapper 
stock in the Gulf was overfished and 
overfishing was continuing. 

In addition, the LEAP will review 
progress and possible actions with 
regard to an amendment to potentially 
allow offshore aquaculture and a reef 
fish amendment to address individual 
fishing quotas (IFQs) for grouper and 
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possibly other reef fish species. Finally, 
the LEAP will review the status of 
various FMP amendments and other 
regulatory actions and approve the 
Operations Plan for 2007. 

The LEAP consists of principal law 
enforcement officers in each of the Gulf 
States, as well as the NMFS, U.S. Fish 
and Wildlife Service (FWS), the U.S. 
Coast Guard, and the National Oceanic 
and Atmospheric Administration’s 
(NOAA) General Counsel. A copy of the 
agenda and related materials can be 
obtained by calling the Council office at 
(813) 348-1630. 

Although other non-emergency issues 
not on the agendas may come before the 
LEAP for discussion, in accordance with 
the Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act), those issues 
may not be the subject of formal action 
during this meeting. Actions of the 
LEAP will be restricted to those issues 
specifically identified in the agendas 
and any issues arising after publication 
of this notice that require emergency 
action under Section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has been notified of the Council’s 
intent to take action to address the 
emergency. 

Special Accommodations 

This meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Tina 
Trezza at the Council (see ADDRESSES) 5 
working days prior to the meeting. 

Dated: October 3, 2006. 

Tracey L. Thompson, 

Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E6—16594 Filed 10-—5—06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


_ National Oceanic and Atmospheric 
Administration 


[I.D. 100306B] 


Gulf of Mexico Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice of a public meeting. 


SUMMARY: The Gulf of Mexico Fishery 
Management Council (Council) will 
convene a public meeting of the Ad Hoc 
Grouper Individual Fishing Quota (IFQ) 
Advisory Panel (AHGIFQAP). 


DATES: The AHGIFQAP meeting will 
convene at 8:30 a.m. on Wednesday, 
October 25 and conclude no later than 
3 p.m. on Thursday, October 26, 2006. 


ADDRESSES: The meeting will be held at 
the Quorum Hotel Tampa, 700 North 
Westshore Boulevard, Tampa, FL 33609; 
telephone: (813) 289-8200. 


Council address: Gulf of Mexico 
Fishery Management Council, 2203 
North Lois Avenue, Suite 1100, Tampa, 
FL 33607. 


FOR FURTHER INFORMATION CONTACT: Stu 
Kennedy, Fishery Biologist, telephone: 
(813) 348-1630. 


SUPPLEMENTARY INFORMATION: The 
Council has begun deliberation of a 
Dedicated Access Privilege System 
(DAP) for the Commercial grouper 
fishery. The Council has appointed an 
AHGIFQAP, composed of commercial 
grouper fishermen and others 
knowledgeable about DAP systems, to 
assist in the development of such a 
program. The Panel will discuss the 
scope and the general configuration of 
an IFQ program for the Gulf of Mexico 
commercial grouper fishery. 


Although other non-emergency issues 
not on the agenda may come before the 
AHGIFQAP for discussion, in 
accordance with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act), those 
issues may not be the subject of formal 
action during these meetings. Actions of 
the AHGIFQAP will be restricted to 
those issues specifically identified in 
the agenda and any issues arising after 
publication of this notice that require 
emergency action under Section 305(c) 
of the Magnuson-Stevens Act, provided 
the public has been notified of the 
Council’s intent to take action to 
address the emergency. 


Copies of the agenda can be obtained 
by calling (813) 348-1630. 


Special Accommodations 


This meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Tina 
Trezza at the Council (see ADDRESSES) at 
least 5 working days prior to the 
meeting. 

Dated: October 3, 2006. 

Tracey L. Thompson, 

Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Duc. E6—16595 Filed 10-506; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE | 


National Oceanic and Atmospheric 
Administration 
[I.D. 100306C] 


North Pacific Fishery Management 
Council; Public Meeting 


- AGENCY: National Marine Fisheries 


Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of a public meeting of 
the North Pacific Fishery Management 
Council’s Non-Target Specie 
Committee. 


SUMMARY: The North Pacific Fishery 
Management Council’s (Council) Non- 
Target Species Committee will meet in 
Seattle, WA. 

DATES: The meeting will be held on 
October 26, 2006, from 9 a.m. to 5 p.m. 
and October 27, 2006, from 9 a.m. to 12 
noon. 


ADDRESSES: The meeting will be held at 
the Alaska Fishery Science Center, 7600 
Sand Point Way NE, Building 4, Center 
Director’s conference room, Seattle, WA. 
Council address: North Pacific 
Fishery Management Council, 605 W. 
4th Avenue, Suite 306, Anchorage, AK 
99501-2252. 
FOR FURTHER INFORMATION CONTACT: Jane 
DiCosimo, Council staff, telephone: 
(907) 271-2809. 
SUPPLEMENTARY INFORMATION: The 
committee will review: status of the’ 
other species analysis; status of non- 
target species initiative; Programmatic 
Supplemental Environmental Impact 
Statement findings on rockfish; present 
the findings of the Center for 
Independent Experts, along with the 
reviews and preliminary response to 
recommendations. The committee may 
make recommendations for the 
management of (1) other species; (2) 
non-target species; and (3) rockfish. 
Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues may not be the subject of formal 
action during this meeting. Action will 
be restricted to those issues specifically 
identified in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 


Special Accommodations 


This meeting is physically accessible 
to people with disabilities. Requests for 
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sign language interpretation or other 

auxiliary aids should be directed to Gail 

Bendixen at (907) 271—2809 at least 7 

working days prior to the meeting date. 
Dated: October 3, 2006. 

Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. E6—16596 Filed 10—5-06; 8:45 am] 
BILLING CODE 3510-22-S 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
the Socialist Republic of Vietnam 


October 3, 2006. 


AGENCY: Committee for the 


Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner, U.S. Customs and 
Border Protection. 


site at http://otexa.ita.doc.gov). See 70 
FR 75156 (December 19, 2005). 


Philip J. Martello, 


Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


October 3, 2006. 


Commissioner, 
U.S. Customs and Border Protection, 
Washington, DC 20229 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 13, 2005, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 


_concerns imports of certain cotton, wool, and 


man-made fiber textiles and textile products, 
produced or manufactured in Vietnam and 
exported during the twelve-month period 
which began on January 1, 2006 and extends 
through December 31, 2006. 

Effective on October 6, 2006, you are 
directed to adjust the limits for the following 
categories, as provided for under the terms of 
the current bilateral textile agreement 
between the Governments of the United 


EFFECTIVE DATE: October 6, 2006. 


FOR FURTHER INFORMATION CONTACT: Ross 
Arnold, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. For information on the quota 
status of these limits, refer to the U.S. 
Customs and Border Protection Web site 
(http://www.cbp.gov), or call (202) 344— 
2650. For information on embargoes and 
quota re-openings, refer to the Office of 
Textiles and Apparel Web site at http:// 
otexa.ita.doc.gov. 


SUPPLEMENTARY INFORMATION: 


Authority: Section 204 of the Agricultural 
Act of 1956, as aniended (7 U.S.C. 1854); 


* Executive Order 11651 of March 3, 1972, as 


amended. 


The Bilateral Textile Agreement of 
July 17, 2003, as amended, between the 
Governments of the United States and 
the Socialist Republic of Vietnam, 
establishes limits for certain cotton, 
wool and man-made fiber textiles and 
textile products, produced or 
manufactured in the Socialist Republic 
of Vietnam. The-current limits for 
certain categories are being adjusted for 
swing. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (refer to 
the Office of Textiles and Apparel Web 


States and Vietnam: 

Category Restraint limit 1 
167,867 dozen pairs. 
147,356 dozen. . 
359-C/659-C 2 ........ 201,700 kilograms. 
376,096 dozen pairs. 


1The limits have not been adjusted to ac- 
count for any imports exported after December 
31, 2005. 

2Category 359-C: only HTS numbers 
6103.42.2025, 6103.49.8034, 6104.62.1020, 
6104.69.8010, 6114.20.0048, 6114.20.0052, 
6203.42.2010, 6203.42.2090, 6204.62.2010, 
6211.32.0010, 6211.32.0025 and 
6211.42.0010; Category 659-C: only HTS 
numbers 6103.23.0055, 6103.43.2020, 
6103.43.2025, 6103.49.2000, 6103.49.8038, 
6104.63.1020, 6104.63.1030, 6104.69.1000, 
6104.69.8014, 6114.30.3044, 6114.30.3054, 
6203.43.2010, 6203.43.2090, 6203.49.1010, 
6203.49.1090, 6204.63.1510, 6204.69.1010, 
6210.10.9010, 6211.33.0010, 6211.33.0017 
and 6211.43.0010. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Philip J. Martello, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

[FR Doc. E6-16663 Filed 10-5—06; 8:45 am] - 
BILLING CODE 3510-DS 


DEPARTMENT OF DEFENSE 
Office of the Secretary of Defense 


Meeting of the DOD Advisory Group on 
Electron Devices 


AGENCY: Department of Defense, 


_ Advisory Group on Electron Devices. 


ACTION: Notice. 


SUMMARY: The DoD Advisory Group on 
Electron Devices (AGED) announces a 


‘closed session meeting. 


DATES: The meeting will be held at 9 
a.m., Tuesday, October 19, 2006. 


ADDRESSES: The meeting will be held at 
ITS Noesis Business Unit, 4100 N. 
Fairfax Drive, Suite 800, Arlington, VA 
22203. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Schneider, ITS Noesis Business 
Unit, 4100 N. Fairfax Drive, Suite 800, 
Arlington, VA 22203, 703-741-0300. 


SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide advice to the Under Secretary of 
Defense for Acquisition, Technology 
and Logistics to the Director of Defense 
Research and Engineering (DDR&E), and 
through the DDR&E to the Director, 
Defense Advanced Research Projects 
Agency and the Military Departments in 
planning and managing an effective and 
economical research and development 
program in the area of electron devices. 


The AGED meeting will be limited to 
review of research and development 
efforts in electronics and photonics with 
a focus on benefits to national defense. 
These reviews may form the basis for 
research and development programs 
initiated by the Military Departments 
and Defense Agencies to be conducted 
by industry, universities or in 
government laboratories. The agenda for 
this meeting will include programs on 
molecular electronics, microelectronics, 
electrooptics, and electronic materials. 


In accordance with section 10(d) of 
Public Law 92-463, as amended, (5 
U.S.C. App. 2), it has been determined 
that this Advisory Group meeting 
concerns matters listed in 5 U.S.C. 
552b(c)(1), and that accordingly, this 
meeting will be closed to the public. 


Dated: September 29, 2006.. 
C.R. Choate, 


Alternate, OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 06-8532 Filed 10—5—06; 8:45 am] 


BILLING CODE 5001-06-M 
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DEPARTMENT OF DEFENSE 


Office of the Secretary of Defense 
[DOD-2006-OS-—0201] 


Privacy Act of 1974; System of 
Records 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice to Amend Systems of 
Records. 


SUMMARY: The Office of the Secretary of 
Defense is amending a system of records 
notice in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
November 6, 2006 unless comments are 
received which result in a contrary 
determination. 


ADDRESSES: Send comments to the OSD 
Privacy Act Coordinator, Records 
Management Section, Washington 
Headquarters Services, 1155 Defense 
Pentagon, Washington, DC 20301-1155. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Juanita Irvin at (703) 696-4940. 
SUPPLEMENTARY INFORMATION: The Office 
_ of the Secretary of Defense systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. : 

The specific changes to the record - 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 


Dated: October 2, 2006. 
C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
DWHS P47 


SYSTEM NAME: 


OSD Military Personnel Files 
(December 1, 2000, 65 FR 75245). 


CHANGES 

* * * * * 

SYSTEM LOCATION: 
Delete entry and replace with 


“Military Personnel, Washington 
Headquarters Services, Department of 
Defense, Room 5E556, 1155 Defense 
Pentagon, Washington, DC 20301- 
1155.” 


* * * * * 


STORAGE: 


Delete entry and replace with “Excel 
Database.” 


RETRIEVABILITY: 


Delete entry and replace with 
“Information is retrieved by last name 
and social security number.” 


‘SAFEGUARDS: 


Delete entry and replace with 
“Automated records are maintained in 
controlled areas accessible only to 
authorized personnel. Entry to these 
areas is restricted to personnel with a 
valid requirement and authorization to 
enter. Back-up data maintained at each 


location is stored in a locked room.” 
* * * * * 


SYSTEM MANAGER(S) AND ADDRESS: 


Delete entry and replace with 
“Military Personnel, Washington 
Headquarters Services, Department of 
Defense, Room 5E556, 1155 Defense 
Pentagon, Washington, DC 20301- 
41557" 


NOTIFICATION PROCEDURE: 


Delete name of organization and 
address and replace with “Military 
Personnel, Washington Headquarters 
Services, Department of Defense, Room 
5E556, 1155 Defense Pentagon, 
Washington, DC 20301-1155.” 

A second and third paragraphs are 
added to read ‘‘Written requests for 
information should contain the full 
name of the individual, current address 
and telephone number. 

For personal visits, the individual 
should be able to provide some 
acceptable identification.” 


RECORD ACCESS PROCEDURES: 
Delete name of organization and 
address and replace with “Military 
Personnel, Washington Headquarters 
Services, Department of Defense, Room 
5E556, 1155 Defense Pentagon, 
Washington, DC 20301-1155.” 


* * * * * 


DWHS P47 


SYSTEM NAME: 
OSD Military Personnel Files. 


SYSTEM LOCATION: 

Military Personnel, Washington 
Headquarters Services, Department of 
Defense, Room 5E556, 1155 Defense 


Pentagon, Washington, DC 20301-1155. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All military personnel assigned or 
attached to or on temporary duty with 
the Office of the Secretary of Defense 
(OSD). 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Files contain personnel information 
that has been extracted from the 
individual’s Official Military Personnel 
Files (OMPF). File contains, but is not 
limited to, name, grade, Social Security 
number; service job title; expected date 
of arrival for duty with OSD; expected 


date of departure from OSD; home and 


address of record; general and special 
orders; and details pertaining to duties, 
assignment, promotion, and training. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


10 U.S.C. 131, Office of the Secretary 
of Defense and E.O. 9397 (SSN). 
PURPOSE(S): 

To administer and centrally manage 
personnel functions of Department of 
Defense military personnel prior to their 
assignment and during their assignment 
to OSD. Uses include, but are not 
limited to, knowing when an individual 
will arrive, what agency they will be 
assigned to, who they will replace and 
when an individual will depart. The 
records are maintained as a local 
repository of documents generated 
during the service member’s assignment 
and are used to manage, administer, and 
document the assignment. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSE OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routine Uses’ set 
forth at the beginning of OSD’s 
compilation of systems of records 
notices apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Excel Database. 


RETRIEVABILITY: 


Information is retrieved by last name 
and social security number 


SAFEGUARDS: 

Automaied records are maintained in 
controlled areas accessible only to 
authorized personnel. Entry to these 
areas is restricted to personnel with a 
valid requirement and authorization to 
enter. Back-up data maintained at each 
location is stored in a locked room. 


RETENTION AND DISPOSAL: 


Both paper and electronic files are 
maintained in active status until 
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individual departs OSD. Upon 
departure, the individual’s files are 
moved to inactive status. Inactive files 
are retained for one year and then 
destroyed or deleted. 


SYSTEM MANAGER AND ADDRESS: 


Military Personnel, Washington 
Headquarters Services, Department of 
Defense, Room 5E556, 1155 Defense 
Pentagon, Washington, DC 20301-1155. 


NOTIFICATION PROCEDURES: 


Individuals seeking to determine 
whether information about themselves _ 
is contained in this system should 
address written inquiries to the Military 
Personnel, Washington Headquarters 
Services, Department of Defense, Room 
5E556, 1155 Defense Pentagon, 
Washington, DC 20301-1155. 


Written requests for information 
should contain the full name of the 
individual, current address and 
telephone number. 


For personal visits, the individu 
should be able to provide some 
acceptable identification. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Military Personnel, 
Washington Headquarters Services, 
Department of Defense, Room 5E556, 
1155 Defense Pentagon, Washington, DC 
20301-1155. 


Written requests for information 
should contain the full name of the 
individual, current address and 
telephone number. 

For personal visits, the individual 
should be able to provide some 
acceptable identification. 


CONTESTING RECORD PROCEDURES: 


The OSD rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
published in OSD Administrative 
Instruction 81; 32 CFR part 311; or may 
be obtained from the system manager. 


RECORD SOURCE CATEGORIES: 


Sources of information are the 
individual, the individual’s Official 
Military Personnel File; PCS Orders; 
and SD Form 37, ‘Request for 
Nomination and Position Description of 
Military Personnel’. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


{FR Doc. E6—16500 Filed 10—5—06; 8:45 am] 
BILLING CODE 5001-06-P 


DEPARTMENT OF DEFENSE 
Office of the Secretary of Defense - 
[DOD-2006—OS-—0202] 


Privacy Act of 1974; System of 
Records 


AGENCY: National Reconnaissance 
Office. 


‘ACTION: Notice to alter a system of 
records. 


SUMMARY: The National Reconnaissance 
Office is proposing to alter a system of- 
records notice in its existing inventory 
of record systems subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended. 


DATES: This proposed action will be 
effective without further notice on 
November 6, 2006 unless comments are 
received which result in a contrary 
determination. 


ADDRESSES: Send comments to the 
FOIA/Privacy Official, National 
Reconnaissance Office,. Information 
Access and Release, 14675 Lee Road, 
Chantilly, VA 20151-1715. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Linda Hathaway at (703) 227-9128. 
SUPPLEMENTARY INFORMATION: The 
National Reconnaissance Office systems 
of records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on September 29, 2006, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I, 
“Federal Agency Responsibilities for 
Maintaining Records About 
Individuals’, to OMB Circular No. A— 
130, dated November 30, 2000. 


Dated: October 2, 2006. 
C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
QNRO-23 


SYSTEM NAME: 

Counterintelligence Issue Files 
(January 8, 2001, 66 FR 1311). 
CHANGES: 


* * * * * 


SYSTEM LOCATION: 

Delete the name of the office and 
replace with “Office of Security and 
Counterintelligence.”’ 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Add,to the entry ‘‘date, license plate, 
vehicle description, driver’s license 
number, description of person, passport 
number, dates, location of incident, 
Vehicle Criminal Information Network 
(VCIN) number, address or criminal data 
if VCIN checked, and work telephone 
number.” 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Delete entry and replace with “5 
U.S.C. 301, Departmental Regulations; 
National Security Act of 1947, as 
amended, 50 U.S.C. 401, et.seq.; E.O. 
9397 (SSN); E.O. 12333; DoD 5240.1-R, 
Procedures Governing the Activities of 
DoD Intelligence Components That 
Affect United States Persons.” 


PURPOSES: 


Add to the entry ‘‘and to collect data 
regarding unusual or suspicious events 
at or near NRO facilities.” 

* * * * * 


STORAGE: 


Delete entry and replace with “Paper 
files and/or automated information 
systems.” 


RETRIEVABILITY: 


Delete entry and replace with “Name, 
social security number, organization, 
company, country, date and location of 
incident, vehicle description, and 
license plate number.” 


SAFEGUARDS: 


Delete the entry and replace with 
“Records are stored in a secure, gated 
facility, that is guarded. Access to and 
use of these records, to include 
electronic data stored on a local area 
network that is password restricted, is 
limited to personnel of the Office of 
Security and Counterintelligence whose 
official duties require access.” 

* * * * * 


SYSTEM MANAGER(S) AND ADDRESS: 
Delete name of office and replace with 


“Office of Security and 
Counterintelligence.”’ 
* * * * * 


CONTESTING RECORD PROCEDURES: 


Delete ““110—3A” and replace with 
“110—3b” and delete “110-5A”’ and 
replace with “110—3-1.” 


* * * * * 


QNRO-23 
SYSTEM NAME: 
‘Counterintelligence Issue Files. 


SYSTEM LOCATION: 


Office of Security and ~ 
Counterintelligence, National 
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. Reconnaissance Office, 14675 Lee Road, 
Chantilly, VA 20151-1715. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

National Reconnaissance Office 
civilian, military, and contractor 
personnel who have had foreign travel 
contacts, incidents, or concerns, and 
any persons relating to a 
counterintelligence concern, incident or 


inquiry, as well as the points of contact. — 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Name, Social Security Number, 
organization, company, date and place 
of birth, country, action officer, date 
received, point of contact, status of the 
case including investigatory materials 
and files, date, license plate, vehicle 
description, driver’s license number, 
description of person, passport number, 
dates, location of incident, Vehicle 
Criminal Information Network (VCIN) 
number, address or criminal data if 
VCIN checked, and work telephone 
number. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301, Departmental 
Regulations; National Security Act of 
1947, as amended, 50 U.S.C. 401, 
et.seq.; E.O. 9397 (SSN); E.O. 12333; 
DoD 5240.1-R, Procedures Governing 
the Activities of DoD Intelligence 
Components That Affect United States 
Persons. 


PURPOSE(S): 

Information is used to assign, 
categorize and administratively track 
foreign travel, contacts, and incidents or 
concerns; monitor, analyze, and track 
counterintelligence activities; prepare 
and pursue investigations involving 
counterintelligence activities; and to 
collect data regarding unusual or 
suspicious events at or near NRO 
facilities. 

ROUTINE USE OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routines Uses’ 
published at the beginning of the NRO 
compilation of systems of records 
notices apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper files and/or automated 
information systems. 


RETRIEVABILITY: 

Name, social security number, 
organization, company, country, date 
and location of incident, vehicle 
description, and license plate number. 
SAFEGUARDS: 

Records are stored in a secure, gated 


facility, that is guarded. Access to and 


use of these records, to include 
electronic data stored on a local area 
network that is password restricted, is 
limited to personnel of the Office of 
Security and Counterintelligence whose 
official duties require access. 


RETENTION AND DISPOSAL: 
Records are permanent. 


SYSTEM MANAGER(S) AND ADDRESS: 

Director, Office of Security and 
Counterintelligence, National 
Reconnaissance Office, 14675 Lee Road, 
Chantilly, VA 20151-1715. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether this system of records contains 
information about themselves should 


' address written inquiries to the National 


Reconnaissance Office, Information 
Access and Release Center, 14675 Lee 
Road, Chantilly, VA 20151-1715. 

Request should include the 
individual’s full name and any aliases 
or nicknames, address, Social Security 
Number, current citizenship status, date 
and place of birth. 


IN ADDITION, THE REQUESTER MUST PROVIDE A 
NOTARIZED STATEMENT OR AN UNSWORN 
DECLARATION MADE IN ACCORDANCE WITH 28 
U.S.C. 1746, IN THE FOLLOWING FORMAT: 

If executed outside the United States: 
‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 
on (date). (Signature).’ 

If executed within the United States, 
its territories, possessions, or 
commonwealths: ‘I declare (or certify, 
verify, or state) under penalty of perjury 
that the foregoing is true and correct. 
Executed on (date). (Signature).’ 


RECORD ACCESS PROCEDURES: 


Individuals seeking to access 
information about themselves contained 
in this system should address written 
inquiries to the National 
Reconnaissance Office, Information 
Access and Release Center, 14675 Lee 
Road, Chantilly, VA 20151-1715. 
Request should include the individual’s 
full name, and any aliases or nicknames, 
address, Social Security Number, 
current citizenship status, date and 
place of birth. 


IN ADDITION, THE REQUESTER MUST PROVIDE A 
NOTARIZED STATEMENT OR AN UNSWORN 
DECLARATION MADE IN ACCORDANCE WITH 28 
U.S.C. 1746, IN THE FOLLOWING FORMAT: 


If executed without the United States: 
‘I declare (or certify, verify, or state) 
under penalty of perjury under the laws 
of the United States of America that the 
foregoing is true and correct. Executed 


_ on (date). (Signature).’ 


If executed within the United States, 
its territories, possessions, or 
commonwealths: ‘I declare (or certify, 
verify, or state) under penalty of perjury 
that the foregoing is true and correct. 
Executed on (date). (Signature).’ 


CONTESTING RECORD PROCEDURES: 


The NRO rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
published in NRO Directive 110—3b and 
NRO Instruction 110—3-—1; 32 CFR part 
326; or may be obtained from the 
Privacy Act Coordinator, National 
Reconnaissance Office, 14675 Lee Road, 
Chantilly, VA 20151-1715. 


RECORD SOURCE CATEGORIES: 


Information is supplied by the 
individual, by parties other than the 
individual, and by government agencies. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


Investigatory material compiled for 
law enforcement purposes may be 
exempt pursuant to 5 U.S.C. 552a(k)(2). 
However, if an individual is denied any. 
right, privilege, or benefit for which he 
would otherwise be entitled by Federal 
law or for which he would otherwise be 
eligible, as a result of the maintenance 
of such information, the individual will 
be provided access to such information 
except to the extent that disclosure 
would reveal the identity of a 
confidential source. 


Investigatory material compiled solely 
for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, 
military service, Federal contracts, or 
access to classified information may be 
exempt pursuant to 5 U.S.C. 552a(k)(5), 
but only to the extent that such material 
would reveal the identity of a 
confidential source. 

An exemption rule for this exemption 
has been promulgated in accordance 
with requirements of 5 U.S.C. 553(b)(1), 
(2), and (3), (c) and (e) and published in 
32 CFR part 505. For additional 
information contact the system manager. 


{FR Doc. E6-16554 Filed 10-—5—06; 8:45 am] 
BILLING CODE 5001-06-P 
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DEPARTMENT OF DEFENSE 
Department of the Army 


Department of Defense (DoD) Task 
Force on Mental Health; Meeting 


AGENCY: Department of the Army, DoD. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with section 
10(a)(2) of Public Law 92-463, The 
Federal Advisory Committee Act, 
announcement is made of the following 
meeting: 

Name of Committee: DoD Task Force 
on Mental Health, a Subcommittee of _ 
the Armed Forces Epidemiological 
Board. 


Dates: October 19, 2006 (Open 
Session), October 20, 2006 (Afternoon— 
Open Session). 

Times: 0800-1700 (October 19, 2006); 
1200-1700 (October 20, 2006). 

Location: Marriott San Diego Mission 
Valley, 8757 Rio San Diego Drive, San 
Diego, CA. 

Agenda: The purpose of the meeting 
is to obtain, review, and evaluate 
information related to the Mental Health 
Task Force’s congressionally-directed 
task of assessing the efficacy of mental. 
health services provided to members of 
the Armed Forces by the Department of 
Defense. The Task Force members will 
receive briefings on topics related to 
mental health concerns among military 
service members and mental health care 
delivery. The Task Force will hold a 
‘Town Hall Meeting” session to hear 
concerns from the Navy San Diego 
community and conduct an executive 
working session. 


FOR FURTHER INFORMATION CONTACT: 
Colonel Roger Gibson, Executive 
Secretary, Armed Forces 
Epidemiological Board, Skyline One, 
5109 Leesburg Pike, Room 682, Falls 
Church, VA 22041, (703) 681-8012/3. 


SUPPLEMENTARY INFORMATION: Sessions 
on October 19, 2006 and October 20, 
2006 will be open to the public in 
accordance with Section 552b(b) of Title 
5, U.S.C., specifically subparagraph (1) 
thereof and Title 5, U.S.C., appendix 1, 
subsection 10(d). Open sessions of the 
meeting will be limited by space 
accommodations. Any interested person 
may attend, appear before or file 
statements with the Board at the time 
and in the manner permitted by the 
Board. 


Brenda S. Bowen, 

Army Federal Register Liaison Officer. 

[FR Doc. 06-8561 Filed 10—5-06; 8:45 am] 
BILLING CODE 3710-08-M 


DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 


AGENCY: Department of Education. 


SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before 
December 5, 2006. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 


The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner; (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected; and (5) how might the 
Department minimize the burden of this 
collection on the respondents, including 
through the use of information 
technology. 


Dated: October 3, 2006. 
Angela C. Arrington, 


IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 


Institute of Education Sciences 


Type of Review: Revision. 

Title: Common Core of Data Survey 
System. 

Frequency: Annually. 

Affected Public: State, Local, or Tribal 
Gov’t, SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: Responses: 68; Burden Hours: 
6,040. 

Abstract: The Common Core of Data is 
the National Center for Education 
Statistics’ universe data collection for 
finance and nonfinance information 
about public school districts and 
schools. Information is collected 
annually from school districts about the 
districts and their member schools 
including enrollment by grade, race/ 
ethnicity, and gender. Information is 
also collected about students receiving 
various types of services such as English 
Language Learner services. The CCD 
also collects information about the 
occurrence of high school dropouts. 
Information about teachers and staffing 
is also collected. 

Requests for copies of the proposed 
information collection request may be 
accessed from http://edicsweb.ed.gov, 
by selecting the ‘““Browse Pending 
Collections” link and by clicking on 
link number 3210. When you access the 
information collection, click on 
“Download Attachments” to view. 
Written requests for information should 
be addressed to U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Potomac Center, 9th Floor, Washington, 
DC 20202-4700. Requests may also be 
electronically mailed to 
ICDocketMgr@ed.gov or faxed to 202- 
245-6623. Please specify the complete 
title of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339. 


[FR Doc. E6-16566 Filed 10—5—06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 


AGENCY: Department of Education. 
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SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before 
December 5, 2006. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission ~ 
- of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) title; (3) summary of 
the collection; (4) description of the 
need for, and proposed use of, the 
information; (5) respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 

The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner; (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected; and (5) how might the 
Department minimize the burden of this 
collection on the respondents, including 
through the use of information 
technology. 


Dated: October 3, 2006. 


Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
‘Management Services, Office of Management. 


Institute of Education Sciences 


Type of Review: Reinstatement. 

Title: National Postsecondary Student 
Aid Study: 2008. 

Frequency: One-time. 


Affected Public: Individuals or 
household; Businesses or other for- 
profit; Not-for-profit institutions. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 1,933. 
Burden Hours: 6,998. 

Abstract: The 2008 National 
Postsecondary Student Aid Study is 
being conducted to meet the continuing 
need for national-level data about 
significant financial aid issues for 
students enrolling in postsecondary 
education. Information about financial 
aid policies and postsecondary 
affordability is critical to policymakers 
who determine the need analysis 
formulas for Pell Grants, maximum 
amounts for student loans and other 
need-based federal programs. 

Requests for copies of the proposed 
information collection request may be 
accessed from http://edicsweb.ed.gov, 
by selecting the ‘Browse Pending 
Collections” link and by clicking on 
link number 3208. When you access the 
information collection, click on 
“Download Attachments” to view. 
Written requests for information should 
be addressed to U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Potomac Center, 9th Floor, Washington, 
DC 20202-4700. Requests may also be 
electronically mailed to 
ICDocketMgr@ed.gov or faxed to 202-- 
245-6623. Please specify the complete 
title of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339. 


{FR Doc. E6—16570 Filed 10-5-06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


Safe and Drug-Free Schools and 
Communities Advisory Committee 


AGENCY: Office of Safe and Drug-Free 
Schools, Department of Education. 


ACTION: Notice of open meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of an 
upcoming open meeting of the Safe and: 
Drug-Free Schools and Communities 
Advisory Committee. The notice also 
describes the functions of the 
Committee. Notice of this meeting is 
required by section 10(a)(2) of the 
Federal Advisory Committee Act and is 


intended to notify the public of their 
opportunity to attend. : 
DATES: Monday, October 23, 2006 and 
Tuesday, October 24, 2006. 

Time: October 23, 2006: 8:30 a.m. to 
5 p.m.; October 24, 2006: 8 a.m. to 11:30 
a.m. , 
ADDRESSES: The Committee will meet at 
the U.S. Department of Education, 400 
Maryland Avenue, SW., Washington, 
DC. 


FOR FURTHER INFORMATION CONTACT: 
Catherine Davis, Executive Director, 
Safe and Drug Free Schools and 
Communities Advisory Committee, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Room 1E110, Washington, 
DC 20202-3510; telephone: (202) 205- 
4169, or e-mail at OSDFSC@ed.gov. 
SUPPLEMENTARY INFORMATION: The 
Committee was established to provide 
advice to the Secretary of Federal, State 
and local programs designated to create 
safe and drug-free schools, and on 
issues related to crisis planning. The 
focus for this meeting is the Unsafe 
School Choice Option and identification 
of Persistently Dangerous schools. The 
agenda will include panel presentations 
by invited speakers offering an overview 
of the issues, as well as discussion of 
the findings and recommendations for 
improving the policy. Further, the 
Committee will address strategies for 
accomplishing their mission as stated in 
the committee charter. 

Individuals who will need 
accommodations for a disability in order 
to attend the meeting (e.g., interpreting 
services, assistive listening devices, or 
materials in alternative format) should 
notify Catherine Davis at 
OSDFSEG@ed.gov or 202-205-4169 no 
later than October 9, 2006. We will 
attempt to meet requests for 
accommodations after this date but 
cannot guarantee their availability. The 
meeting site is accessible to individuals 


-with disabilities. 


Individuals interested in attending the 
meeting must register in advance 
because limited space is available at the 
meeting site. Please notify Catherine 
Davis at OSDFSC@ed.gov or 202—205- 
4169 of your intention to attend the 
meeting. 

Opportunities for public comment are 
available on October 23 from 4:05-4:40 
p.m. on a first come, first served basis. 
Comments presented at the meeting 
must be limited to 5 minutes in length. 
Written comments that accompany oral 
remarks are optional. Five copies are 
recommended and should be submitted 
to the committee Chairman. 

Request for Written Comments: We 
invite the public to submit written 
comments relevant to the focus of the 
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Advisory Committee. We would like to 
receive written comments from 
members of thepublic no later than 
Apri! 30, 2007. 

Addresses: Submit all comments to 
the Advisory Committee using one of 
the following methods: (1) Internet. We 
encourage the public to submit 
comments through the Internet to the 
following address: OSDFSC@ed.gov. (2) 
Mail. The public may also submit your 
comments via mail to Catherine Davis, 
Office of Safe and Drug Free Schools, 
U.S. Department of Education, 400 
Maryland Avenue, SW., Room 1E110, 
Washington, DC 20202. Due to delays in 
mail delivery caused by heightened 
security, please allow adequate time for 
the mail to be received. 

Records are kept of all Committee 
proceedings and are available for public 
inspection at the Office of Safe and Drug 
Free Schools, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Room 1E110, Washington, DC 20202 
from the hours of 9 a.m. to 5 p.m. 
eastern standard time. 


Dated: September 28, 2006. 
Ray Simon, 
Deputy Secretary. 
[FR Doc. 06—8515 Filed 10—5—06; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[ICO6-592-001, FERC 592] 


Commission Information Collection 
Activities, Proposed Collection; 
Comment Request; Extension 


September 29, 2006. 

AGENCY: Federal Energy Regulatory 
Commission. 
ACTION: Notice. 


SUMMARY: In compliance with the 
requirements of section 3507 of the — 
Paperwork Reduction Act of 1995, 44 
U.S.C. 3507, the Federal Energy 
Regulatory Commission (Commission) 
has submitted the information 
collection described below to the Office 
of Management and Budget (OMB) for 
review and extension of this 
information collection requirement. Any 
interested person may file comments 
directly with OMB and should address 
a copy of those comments to the 
Commission as explained below. The 
Commission received no comments in 
response to an earlier Federal Register — 
notice of July 26, 2006 (71 FR 42369— 
42370) and has made this notation in its 
submission to OMB. 


DATES: Comments on the collection of 
information are due by October 31, 
2006. 


ADDRESSES: Address comments on the 
collection of information to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention: Federal Energy Regulatory 
Commission Desk Officer. Comments to 
OMB should be filed electronically, c/o 
oira’ submission@omb.eop.gov and 
include the OMB Control No. as a point 
of reference. The Desk Officer may be 
reached by telephone at 202-395-4650. 
A copy of the comments should also be 
sent to the Federal Energy Regulatory 
Commission, Office of the Executive 
Director, ED—34, Attention: Michael 
Miller, 888 First Street, NE., 
Washington, DC 20426. Comments may 
be filed either in paper format or 
electronically. Those persons filing 
electronically do not need to make a 
paper filing. For paper filings an 
original and 14 copies of such 
comments should be submitted to the 


‘Secretary of the Commission, Federal 


Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426 
and should refer to Docket No. ICO6- 
592-001. 


Documents filed electronically via the 


Internet must be prepared in 
WordPerfect, MS Word, Portable 
Document Format, or ASCII format. To 
file the document, access the 
Commission’s Web site at http:// 
www.ferc.gov and click on “Make an E- 
Filing,” and then follow the instructions 
for each screen. First time users will 
have to establish a user name and 
password. The Commission will send an 
automatic acknowledgement to the 
sender’s e-mail address upon receipt of 
comments. User assistance for electronic 
filings is available at 202-502-8258 or 
by e-mail to efiling@ferc.gov. Comments 
should not be submitted to this e-mail 
address. 


All comments may be viewed, printed 
or downloaded remotely via the Internet 
through FERC’s homepage using the 
“eLibrary” link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For user assistance, contact 
FERCOnlineSupport@ferc.gov or toll- 
free at (866) 208—3676, or for TTY, 
contact (202) 502-8659. 


FOR FURTHER INFORMATION CONTACT: 
Michael Miller may be reached by 
telephone at (202) 502-8415, by fax at 
(202) 273-0873, and by e-mail at 
michael.miller@ferc.gov. 


SUPPLEMENTARY INFORMATION: 


Description 

The information collection submitted 
for OMB review contains the following: 

1. Collection of Information: FERG 
592 ‘Marketing Affiliates of Interstate 
Pipelines”’. 

2. Sponsor: Federal Energy Regulatory 
Commission. 

3. Control No.: 1902-0157. 

The Commission is now requesting 
that OMB approve and extend the 
expiration date for an additional three 
years with no changes to the existing 


collection. The information filed with 


the Commission is mandatory. 

4. Necessity of the Collection of 
Information: Submission of the 
information is necessary for the 
Commission to carry out its 
responsibilities in implementing the 
Statutory provisions of sections 4, 5, 7, 
8, 10, 14, 16, and 20 of the Natural Gas 
Act (NGA) 15 U.S.C. 717—717w and 
Title II, section 311 and sections 501 
and 504 of the Natural Gas Policy Act 
(Pub. L. 95-621). 

The FERC-592 requirements apply to 
“Transmission Providers” who are 
defined as any interstate natural gas 
pipeline that transports gas for others, 
subject to the Natural Gas Act (i.e., ; 
pursuant to subpart A of part 157 or 
subparts B or G of part 284). See 18 CFR 
358.3(a)(1) and (2). A Transmission 
Provider does not include a natural gas 
storage provider authorized to charge 
market-based rates that is not 
interconnected with the jurisdictional 
facilities of any affiliated interstate 
natural gas pipeline, has no exclusive 
franchise area, no captive ratepayers or 
no market power, 18 CFR 358.3(a)(3). 

Initially, FERC-592 was adopted 
when the Commission issued the 
Standards of Conduct in Order No. 497, 
53 FR 22161, June 14, 1988. The 
Standards of Conduct prevent 
Transmission Providers from 
discriminating against non-affiliated 
shippers or from granting undue 
preferences to their marketing affiliates. 
In response to growing competition in 
the natural gas marketplace and to 
further ensure that it could monitor 
transactions for the exercise of market 
power, the Commission revised its 
reporting requirements in Order No. 
637, 65 FR 10219, on February 25, 2000. 
The Commission required pipelines to 
post more transmission information on 
their Internet websites to improve 
transparency of transmission 
information. 

With the revisions in Order No. 637, 
the Commission also eliminated many 
of the requirements of the original 
FERC-—592s. First the Commission 
eliminated the requirement to submit 
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the FERC-592 information to the 
Commission. Second the Commission 
eliminated many of the items required 
under the FERC-592 requirements and 
retained only two requirements: (1) a 
pipeline must retain information 
pertaining to discounts (affiliated and 
non-affiliated) and, (2) if a pipeline 
relies on contract information or other 
data to allocate capacity, it must 
maintain a log of that information for all 
shippers (affiliated and non-affiliated). 


In November 2003, the Commission 
enhanced and expanded the Standards 
of Conduct in Order No. 2004 and 
subsequently in Order Nos. 2004-A, B, 
C, and D. However, Order No. 2004 did 
not substantively change the FERC-592, 
requirements, which applies only to 
natural gas Transmission Providers. 


While there are many different 
requirements under the Standards of 
Conduct, the basic requirements are that 
a Transmission Provider must: (1) 
function independently from its 
Marketing and Energy Affiliates; and (2) 
must treat all transmission customers, 
affiliated and non-affiliated, on a non- 
discriminatory basis and may not 
operate its transmission system to 
preferentially benefit its Marketing or 
Energy Affiliates. See 18 CFR 358.2. 


This information contained in the 
FERC-592s is used by the Commission, 
market participants and state 
commissions to monitor for undue 
discrimination by pipeline companies 
in favor of their marketing affiliates and 
in some cases, this information is used 
in formal proceedings following the 
filing of a complaint. . 


5. Respondent Description: The 
respondent universe currently 
comprises 85 companies (on average) 
subject to the Commission’s 
jurisdiction. 

6. Estimated Burden: 9,913 total 
hours, 85 respondents (average), 1 
response per respondent, and 117 hours 
per response (average). 


7. Estimated Cost Burden to 
Respondents: 9,913 hours/2080 hours 
per years x $117,321 per year = 
$559,136. The cost per respondent is 
equal to $6,578. 


Statutory Authority: Statutory 
provisions of sections 4, 5, 7, 8, 10, 14, 
16, and 20 of the Natural Gas Act (NPA) 
15 U.S.C. 717—717w and Title II, section 
311 and sections 501 and 504 of the 
Natural Gas Policy Act (Pub. L. 95-621). 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—16533 Filed 10-506; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-610-000] 


Alliance Pipeline L.P.; Notice of 


_ Proposed Changes in FERC Gas Tariff 


September 29, 2006. 

Take notice that on September 26, 
2006, Alliance Pipeline L.P. (Alliance) 
tendered for filing as part of its FERC . 
Gas Tariff, Original Volume No. 1, 
Fourth Revised Sheet No. 10, with an 
effective date of October 1, 2006. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—16537 Filed 10-5—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06—467-001] 


Distrigas of Massachusetts LLC; — 
Notice of Compliance Filing 


September 29, 2006. 


Take notice that on September 26, 
2006, Distrigas of Massachusetts LLC 
(DOMAC), tendered for filing as part of 
its FERC Gas Tariff, Original Volume 
No. 1, the following tariff sheets, to be 
effective September 4, 2006: 


Substitute Sixth Revised Sheet No. 40 
Substitute Second Revised Sheet No. 48H 
Original Sheet No. 48H.01 


DOMAC states that copies of the filing 
are being served on all affected 
customers, state regulatory 
commissions, and parties to this docket. 

Any person desiring to protest this — 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “‘eFiling’’ link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—16535 Filed 10—5—06; 8:45 am] 
BILLING CODE 6717-01-P 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-—506-001] 


Northern Natural Gas Company; Notice 
of Compliance Filing 


September 29, 2006. 


Take notice that on September 27, 
2006, Northern Natural Gas Company 
(Northern), tendered for filing as part of 
its FERC Gas Tariff, Fifth Revised 
Volume No. 1, Fourth Substitute 41 
Revised Sheet No. 66, with an effective 
date of September 22, 2006. 


Northern states that copies of the 
filing have been provided to each of its 
customers and interested state 
commissions. 


Any person desiring to protest this 

- filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 


The Commission encourages 
electronic submission of protests in lieu 
of paper using the ‘“‘eFiling”’ link at 
http://www. ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208—3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—16536 Filed 10—-5—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-—612-000] 


Transwestern Pipeline Company, LLC; 
Notice of Proposed Changes in FERC 
Gas Tariff 


September 29, 2006. 

Take notice that on September 27, 
2006, Transwestern Pipeline Company, 
LLC (Transwestern) tendered for filing 
as part of its FERC Gas Tariff, Third 
Revised Volume No. 1, Fifth Revised 
Sheet No. 5A.02, to become effective 
November 1, 2006. 

Transwestern states that the purpose 
of this filing is to revise the Settlement 
Base Rates in accordance with 
Transwestern’s Stipulation and 
Agreement filed on May 2, 1995 in 
Docket Nos. RP95—271, et al., as 
amended by Transwestern’s Stipulation 
and Agreement filed on May 21, 1996. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 


“not serve to make protestants parties to 


the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. | 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 


docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


{FR Doc. E6—16531 Filed 10—5—06; 8:45 am 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-611-000] 


Transwestern Pipeline Company, LLC; 
Notice of Proposed Changes in FERC 
Gas Tariff 


September 29, 2006. 

Take notice that on September 27, 
2006, Transwestern Pipeline Company, 
LLC (Transwestern) tendered for filing 
as part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the following 
tariff sheets, to become effective 
November 1, 2006: 


Fourth Revised Sheet No. 5A.02 
Fourth Revised Sheet No. 5A.03 
Second Revised Sheet No. 93 
First Revised Sheet No. 154 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 


- with the provisions of Section 154.210 


of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 
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This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

{FR Doc. E6-16538 Filed 10-5-06; 8:45 am] 
BILLING CODE 6717-01-P J 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Combined Notice of Filings #1 


September 29, 2006. 

Take notice that the Commission 
received the following electric corporate 
filings: 

Docket Numbers: EC06—117-000. 

Applicants: American Electric Power 
Service Corporation. 

Description: American Electric Power 
Service Corp on behalf of AEP Texas 
North Company, and Southwestern 
Electric Power Co submits amendment 
to its application for authorization to 
transfer jurisdictional facilities. 

Filed Date: 08/31/2006. 

Accession Number: 20060929-0144. 

Comment Date: 5 p.m. Eastern Time 
on Friday, October 13, 2006. 

Docket Numbers: EC06—166-000. 

Applicants: Legg Mason, Inc. 

Description: Legg Mason Inc submits 
an application for blanket authorization 
to acquire utility and/or company 
securities under Section 203 of the FPA 
and Part 33 of FERC’s regulations. 

Filed Date: 09/25/2006. 

Accession Number: 20060929-—0131. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 16, 2006. 

Take notice that the Commission 
received the following exempt 
wholesale generator filings: 

Docket Numbers: EGO06-67-—000. 

Applicants: Snowflake White 
Mountain Power, LLC. 

Description: Snowflake White 
Mountain Power, LLC an amendment to 
its 7/31/06 application. 

Filed Date: 09/26/2006. 

Accession Number: 20060927-0133. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 


Docket Numbers: EGO06-—83-000: 

Applicants: GSG, LLC. 

Description: GSG, LLC submits its 
notice of self-certification of exempt 
wholesale generator status. 

Filed Date: 09/26/2006. 

Accession Number: 20060927-0128. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Take notice that the Commission 
received the following electric rate 
filings: 

Docket Numbers: EROO—3240-006. 

Applicants: Oleander Power Project, 

P 


Description: Oleander Power Project, 
L.P. submits its triennial market power 
update. 

Filed Date: 09/28/2006. 

Accession Number: 20060928-5036. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, October 19, 2006. 

Docket Numbers: ERO3—198-006. 

Applicants: Pacific Gas & Electric 
Company. 

Description: Pacific Gas and Electric 
Co submits a change in status as a result 
of the execution and California Public 
Utility Commission approval of a tolling 
agreement with Duke Energy Marketing 
America LLC. 

Filed Date: 09/26/2006. 

Accession Number: 20060928-0061. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ER03—1207-003. 

Applicants: AES Delano, Inc. 

Description: AES Delano, Inc submits 
its triennial market power update and 
compliance filing in accordance with 
FERC’s order issued 2/9/00. 

Filed Date: 09/25/2006. 

Accession Number: 20060927—0059. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 16, 2006. 


Docket Numbers: ER04—7-002. 


Applicants: Sierra Pacific Energy, LP. | 


Description: Sierra Pacific Energy, 


. LLP submits its Triennial Market Power 


Analysis and its Revised Market-Based 
Tariff to conform with Order 652. 

Filed Date: 09/26/2006. 

Accession Number: 20060928-0013. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ER04—230-026; 
ERO1-—3155—017; ERO1—1385—026; 
EL01—45-025. 

Applicants: New York Independent 
System Operator, Inc. 

Description: New York Independent 
System Operator, Inc. submits its eighth 
quarterly report. 

Filed Date: 09/15/2006. 

Accession Number: 20060915-5029. 

Comment Date: 5 p.m. Eastern Time 
on Friday, October 10, 2006. 


Docket Numbers: ER05—560-001. 


Applicants: Midwest Independent 
Transmission System Operator, Inc. 

Description: Midwest Independent 
Transmission System Operator, Inc 
submits a Seams Operating Agreement 
with Manitoba Hydro in compliance 
with the Commission’s 3/28/05 Order. 

Filed Date: 09/27/2006. 

Accession Number: 20060929-—0089. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 

Docket Numbers: ERO6-185-003. 

Applicants: New York Independent 
System Operator, Inc. 

Description: New York Independent 
System Operator, Inc submits the results 
of the Real-Time Guarantee Payment 
Mitigation Test Details for March 2005 
pursuant to FERC’s 4/7/06 Order. 

Filed Date: 09/21/2006. 

Accession Number: 20060928-0017. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, October 12, 2006. 

Docket Numbers: ERO06-884-—000. 

Applicants: PSI Energy, Inc. 

Description: PSI Energy, Inc notifies 
FERC of the withdrawal of the Cost- 
Based Formula Rate Agreement for Firm 
Energy and Capacity with Hoosier 
Energy Rural Electric Coop that was 
submitted on 4/24/06. 

Filed Date: 09/26/2006. 

Accession Number: 20060927-0132. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ERO6—1516-000. 

Applicants: Mac Trading, Inc. 

Description: Mac Trading, Inc submits 
a petition for acceptance of FERC 
Electric Rate Schedule 1, Waivers and 
Blanket Authority. 

Filed Date: 09/25/2006. 

Accession Number: 200609270060. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 16, 2006. 

Docket Numbers: ERO6—1517—000. 

Applicants: Wisconsin Power and 
Light Company. 


Description: Wisconsin Power & Light 


Co submits a request to change rates 
charged to its partial requirements 
FERC-jurisdictional customers under 
FERC Electric Tariff Volume No. 11. 

Filed Date: 09/25/2006. 

Accession Number: 20060927-0095. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 16, 2006. 

Docket Numbers: ERO6—1518-—000. 

Applicants: Wiscoasin Power and 
Light Company. 

Description: Wisconsin Power & Light 
€o submits a request to change rates 
charged to its full-requirements FERC- 


- jurisdictional customers under FERC 


Electric Tariff Volumes 12 and 13. 
Filed Date: 09/25/2006. 
Accession Number: 20060927-—0101. 
Comment Date: 5 p.m. Eastern Time 
on Monday, October 16, 2006. 


a 
| 
d 
| 
5 
| 
|_| | 


Federal Register/Vol. 71, No. 194/Friday, October 6, 2006 /Notices 


59101 


Docket Numbers: ERO6—1519—000. 

Applicants: Midwest Independent 
Transmission System Operator, Inc. 

Description: Midwest Independent 
Transmission System Operator, Inc , 
submits its Interconnection Agreement 
with Northern States Power Co, City of 
Hutchinson. 

Filed Date: 09/26/2006. 

Accession Number: 20060927-0137. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ERO6—1520-000. 

Applicants: Westar Energy, Inc. 

Description: Westar Energy, Inc 
submits its First Revised Sheet 15 of the 
First Revised FPC #6, Operating 
agreement w/Kansas Gas & Electric Co. 

Filed Date: 09/26/2006. 

Accession Number: 20060927-0136. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ERO6—1521—000; 
ERO6—1522—000; ERO6—1523-000; 
ERO6-—1524—000; ERO6—1525-000; 
ERO6—1526—000; ERO6—1527-000; 
ERO6-—1528—000; ERO6—1529—000. 

Applicants: Bridgeport Energy LLC; 
Casco Bay Energy Company, LLC; 
Griffith Energy LLC; LSP Arlington 
Valley, LLC; LSP Mohave, LLC; LSP 
Morro Bay, LLC; LSP Moss Landing, 
LLC; LSP Oakland, LLC; LSP South Bay, 
LLC. 

Description: Bridgeport Energy LLC et 
al submit certain amendments to 
revisions to market-based rate tariffs. 

Filed Date: 09/21/2006. 

Accession Number: 20060927-0127. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, October 12, 2006. 

Docket Numbers: ERO6—1530—000. 

_ _ Applicants: Niagara Mohawk Power 
Corporation. 

Description: Niagara Mohawk Power 
Corp dba National Grid submits a Notice 
of Cancellation of Rate Schedule 338 
with South Glens Falls Energy LLC. 

Filed Date: 09/26/2006. 

Accession Number: 20060928-0012. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ERO6—1531-—000. 

Applicants: Great Lakes Energy L.L.C. 

Description: Great Lakes Energy, LLC 
submits a Petition for Acceptance of 
Initial Tariff, Waivers and Blanket 
Authority designated as FERC Electric 
Tariff, Original Volume 1. | 

Filed Date: 09/26/2006. 

Accession Number: 20060928-0015. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 17, 2006. 

Docket Numbers: ERO6—1532—000. 

Applicants: Southern Company 
Services, Inc. 

Description: Southern Co Services Inc, 
acting as agent Alabama Power Co et al., 


submits Revision 5 to the Agreement for 
Network Integration Transmission 
Service for Alabama Electric 
Cooperative Inc. 

Filed Date: 09/27/2006. 

Accession Number: 20060928—0060. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 

Docket Numbers: ERO6—1533-—000. 

Applicants: Southern California 
Edison Company. 

Description: Southern California 
Edison Co submits a Small Generator 


_ Interconnection Agreement and a 


Service Agreement for Wholesale 
Distribution Service with San Gabriel 
Valley Municipal Water District. 
Filed Date: 09/27/2006. 
Accession Number: 20060928—0059. 
Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 
Docket Numbers: ERO6—1534—000. 
Applicants: Midwest Independent 
Transmission System Operator, Inc. 
Description: Midwest Independent 
Transmission System Operator, Inc 
submits Amended Coordination 
Agreement with Manitoba Hydro. 
Filed Date: 09/27/2006. 
Accession Number: 20060928—0058. 
Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 
Docket Numbers: ERO6—1535-000. 
Applicants: Midwest Independent 
Transmission System Operator, Inc. 
Description: Midwest Independent 
Transmission System Operator, Inc 
submits proposed revisions to 
Attachment L (Credit Policy) and 
Attachment W (Form of Market 
Participant Agreement). 
Filed Date: 09/27/2006. 
Accession Number: 20060929—0087. 
Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 
Docket Numbers: ERO6—1536-000. 
Applicants: Midwest Independent 
Transmission System Operator, Inc. 
Description: Midwest Independent 
Transmission Operator, Inc submits an 
unexecuted Small Generation 
Interconnection Agreement with Cisco 
Wind Energy LLC and Great River 
Energy. 
Filed Date: 09/27/2006. 
Accession Number: 20060929—0088. 
Comment Date: 5 p.m. Eastern Time 
on Wednesday, October 18, 2006. 
Docket Numbers: ERO6—1538—000. 
Applicants: HLM Energy, Inc. 
Description: HLM Energy Inc submits 
petition for acceptance of initial rate 
schedule, waivers & blanket authority. 
Filed Date: 09/28/2006. 
Accession Number: 20060929-0210. 
Comment Date: 5 p.m. Eastern Time 
on Thursday, October 19, 2006. 


Docket Numbers: ERO6—1541—000. 


Applicants: ISO New England Inc. 

Description: ISO New England Inc 
submits an emergency request for a 
limited and temporary change in a 
requirement of its financial assurance 
policies relating to certain requested 
billing adjustments. 

Filed Date: 09/28/2006. 

Accession Number: 20060929—0194. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, October 10, 2006. 


Any person desiring to intervene or to 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 
is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http:// 
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. ; 

Persons unable to file electronically 
should submit an original and 14 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First St., NE., Washington, DC 
20426. 

The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov or call 
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(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—-16529 Filed 10-5—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


~ [Project No. 2100-134 California] 


California Department of Water 
Resources; Notice of Availability of the 
Draft Environmental Impact Statement 
for the Oroville Facilities and intention 
to Hold Public Meetings 


September 29, 2006. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of Energy 
Projects has reviewed the application 
for license for the Oroville Facilities 
(FERC No. 2100), located on the Feather 
River in the foothills of the Sierra 
Nevada in Butte County, California, and 
has prepared a Draft Environmental 
Impact Statement (draft EIS) for the 
project. The existing project occupies 
2,000 acres of federal lands managed by 
the U.S. Department of Agriculture, 
Forest Service within the Plumas and 
Lassen National Forests and 3,900 acres 
managed by the U.S. Bureau of Land 
Management. 

The draft EIS contains staff 
evaluations of the applicant’s proposal 
and alternatives for relicensing the 
Oroville Facilities. The draft EIS 
documents the views of governmental 
agencies, non-governmental 
organizations, affected Indian tribes, the 
public, the license applicant, and 
Commission staff. 

Comments on the draft EIS should be 
filed with Magalie R. Salas, Secretary, 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. All comments must be filed by 
November 28, 2006, and should 
reference Project No. 2100-134. 
Comments may be filed electronically 
via the Internet in lieu of paper. The 
Commisston strongly encourages | 
electronic filings. See 18 CFR 
385.2001(a)(1)(iii) and instructions on 
the Commission’s Web site at http:// 
www.ferc.gov under the eLibrary link. 

In addition to or in lieu of sending 
written comments, you are invited to 
attend one or more public meetings that 
will be held to receive comments on the 


draft EIS. Meeting dates, times, and 
locations will be provided in a 
subsequent Notice. 


At these meetings, resource agency 
personnel and other interested persons 
will have the opportunity to provide 
oral and written comments and 
recommendations regarding the draft 
EIS. The meeting will be recorded by a 
court reporter, and all statements (verbal 
and written) will become part of the 
Commission’s public record for the 
project. Meeting information will be 
posted on the Commission’s calendar 
located at http://www.ferc.gov/ 
EventCalendar/EventsList.aspx along 
with other related information. 


The Commission will consider 
comments it receives as it prepares the 
final EIS for this project. The final EIS 
will be part of the record from which 
the Commission will make its decision. 


Copies of the draft EIS are available 
for review in the Commission’s Public 
Reference Branch, Room 2A, located at 
888 First Street, NE., Washington, DC 
20426. The draft EIS also may be viewed 
on the Internet at www.ferc.gov under 
the eLibrary link. Enter the docket 
number (P—2100) to access the 
document. For assistance, contact FERC 
Online Support at 
FERCOnlineSupport@ferc.gov or toll- 
free at 1-866-208-3676, or for TTY, 
(202) 502-8659. 


CD versions of the draft EIS have been 
mailed to everyone on the mailing list 
for the project. Copies of the CD, as well 
as a limited number of paper copies, are 
available from the Public Reference 
Room identified above. 


You may also register online at http:// 
www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via e- 
mail of new filings and issuances 
related to this or other pending projects. 
For assistance, contact FERC Online 
Support. 

Anyone may intervene in this 
proceeding based on this draft EIS (18 
CFR 380.10). You must file your request 
to intervene as specified above.’ You do 
not need intervenor status to have your 
comments considered. 

For further information, contact James 
Fargo at (202) 502-6095 or at 
james.fargo@ferc.gov. 

Magalie R. Salas, 

Secretary. 

[FR Doc. E6—16534 Filed 10-5-06; 8:45 am] 
BILLING CODE 6717-01-P 


1 Interventions may also be filed electronically via 
the Internet in lieu of paper. See the previous 
discussion on filing comments electronically. 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP06-275-—000) 


Equitrans, LP; Notice of Availability of 
the Environmental Assessment for the 
Proposed Big Sandy Pipeline Project 


September 29, 2006. 

The staff of the Federal Energy 
Regulatory Commission (FERC or 
Commission), in cooperation with the 
United States Army Corps of Engineers, 
has prepared an environmental 
assessment (EA) on the natural gas 
pipeline facilities proposed by 
Equitrans, LP (Equitrans) in the above- 
referenced docket. * 

The EA was prepared to satisfy the 
requirements of the National 
Environmental Policy Act. The FERC 
staff concludes that approval of the 
proposed project, with appropriate 
mitigating measures, would not 
constitute a major federal action 
significantly affecting the quality of the 
human environment. 

The EA assesses the potential 
environmental effects of the 
construction and operation of Equitrans’ 
proposed Big Sandy Pipeline Project. 
The project includes construction of 
approximately 68 miles of 20-inch- 
diameter natural gas pipeline and 
appurtenant facilities in Carter, 
Lawrence, Floyd, and Johnson Counties, 
Kentucky. A compressor station would 
also be constructed in Langley, KY. 

The purpose of the project is to 
provide new firm transportation 
capacity of 130,000-dekatherms per day 
into the interstate natural gas system to 
relieve summertime curtailments of 
natural gas in the eastern Kentucky 
basin. 

The EA has been placed in the public 
files of the FERC. A limited number of 
copies of the EA are available for 
distribution and public inspection at: 
Federal Energy Regulatory Commission, 
Public Reference Room, 888 First Street, 
NE., Room 2A, Washington, DC 20426, 
(202) 502-8371. 

Copies of the EA have been mailed to 
federal, state, and local agencies, public 
interest groups, interested individuals, 
newspapers, and parties to this 
proceeding. 

Any person wishing to comment on 
the EA may do so. To ensure 
consideration prior to a Commission 
decision on the proposal, it is important 
that we receive your comments before 
the date specified below. Please 
carefully follow these instructions to 
ensure that your comments are received 
in time and properly recorded: 
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-e Send an original and two copies of 
your comments to: Magalie R. Salas, 
Secretary, Federal Energy Regulatory 
Commission, 888 First St., NE., Room 
1A, Washington, DC 20426; 

e Reference Docket No. CP06-—275- 
000; 

e Label one copy of the comments for 
the attention of the Gas Branch 1, PJ— 
11.1; and 

e Mail your comments so that they 
will be received in Washington, DC on 
or before October 30, 2006. 

Please note that the Commission 
strongly encourages electronic filing of 
any comments or interventions or 
protests to this proceeding. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site at http:// 
www.ferc.gov under the ‘“‘e-Filing” link 
and the link to the User’s Guide. Before 
you can file comments you will need to 
create an account which can be created 
on-line. 

Comments will be considered by the 
Commission but will not serve to make 
the commentor a pariy io ihe 
proceeding. Any person seeking to 
become a party to the proceeding must 
file a motion to intervene pursuant to 
Rule 214 of the Commission’s Rules of 
Practice and Procedures (18 CFR 
385.214).1 Only intervenors have the 
right to seek rehearing of the 
Commission’s decision. 

Affected landowners and parties with 
environmental concerns may be granted 
intervenor status upon showing good 
cause by stating that they have a clear 
and direct interest in this proceeding 
which would not be adequately 
represented by any other parties. You do 
not need intervenor status to have your 
comments considered. 

Additional information about the 
project is available from the 
Commission’s Office of External Affairs, 
at 1-866—208-—FERC or on the FERC 
Internet Web site (http://www. ferc.gov) 
using the eLibrary link. Click on the 
eLibrary link, click on “General Search’”’ 
and enter the docket number excluding 
the last three digits in the Docket 
Number field. Be sure you have selected 
an appropriate date range. For 
assistance, please contact FERC Online 
Support at FercOnlineSupport@ferc.gov 
or toll free at 1-866-208-3676, or for 
TTY, contact (202) 502-8659. The 
eLibrary link also provides access to the 
texts of formal documents issued by the 
Commission, such as orders, notices, — 
and rulemakings. 

In addition, the Commission now 
offers a free service called eSubscription 


1 Interventions may also be filed electronically via 
the Internet in lieu of paper. See the previous 
discussion on filing comments electronically. 


which allows you to keep track of all 
formal issuances and submittals in 
specific dockets. This can reduce the 
amount of time you spend researching 
proceedings by automatically providing 
you with notification of these filings, 
document summaries and direct links to 
the documents. Go to http:// 
www.ferc.gov/esubscribenow.htm. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—16532 Filed 10—5—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ADO6—-11-000) 


Transparency Provisions of the Energy 
Policy Act of 2005; Second Notice of 
Technical Conference 


September 29, 2006. 

On September 5, 2006, the Federal 
Energy Regulatory Commission 
(Commission) announced that a 
conference will be held in the above- 
referenced proceeding on October 13, 
2006, at the Federal Energy Regulatory 


_ Commission, 888 First Street, NE., 


Washington, DC 20426 in the 
Commission Meeting Room from 9:30 
a.m. until 3 p.m. (EDT). The Chairman 
and Commissioners are expected to 
attend. 

All interested persons are invited to 
attend. There is no registration fee to 
attend. 

Sections 316 and 1281 of the Energy 
Policy Act of 2005,' respectively, added 
section 23 to the Natural Gas Act? and 
section 220 to the Federal Power Act. 
These sections provide that the 
Commission may act to facilitate price 
transparency in wholesale natural gas 
and electricity markets, and authorize 
the Commission to adopt such rules as 
may be necessary to assure the timely 
dissemination of information about the 
availability and prices of natural gas and 
electric energy and transmission service 
in such markets. 

There will be two panels. The 
morning panel will focus on natural gas 
and the afternoon panel will focus on 
electric energy. 

The morning panel (9:30 to 11:30 
a.m.), in particular, will focus on 
facilitating price transparency in 
markets for the sale or transportation of 


1 Energy Policy Act of 2005, §§ 316 and 1281, 
Pub. L. No. 109-59, 119 Stat. 594, 691-92 and 978— 
79 (2005). 

215 U.S.C. 717t—2 (2005). 

316 U.S.C. 824t (2005). 


physical natural gas in interstate 
commerce. Panelists should be prepared 
to address the following: 

1. What specific information about the 
availability and prices of natural gas 
sold at wholesale and in interstate 
commerce is not available today but 
should be? Why? 

2. How could that information be 
disseminated? 

3. How does either the Commission’s 
historical natural gas jurisdiction or 
EPAct 2005 give the Commission the 
authority to collect or disseminate that 
information or have it collected or 
disseminated? 

4. In the context of its prior efforts, 
what more (if anything) should the 
Commission do with respect to the 
development or publication of natural 
gas price indices? 

The afternoon panel (1 to 3 p.m.), in 
particular, will focus on facilitating 
price transparency in markets for the 
sale and transmission of electric energy 
in interstate commerce. Panelists should 
be prepared to address the following: 

1. What specific information about the 
availability and prices of wholesale 
electric energy and transmission service 
is not available today but should be? 
Why? 

2. How could that information be 
disseminated? 

3. How does either the Commission’s 
historical electric energy jurisdiction or 
EPAct 2005 give the Commission the 
authority to collect or disseminate that 
information or have it collected or 
disseminated? 

4. In the context of its prior efforts, 
what more (if anything) should the 
Commission do with regard to the 
development or publication of electric 
price indices? 

_ Prospective panelists are invited to 
contact Saida Shaalan, by e-mail at 
Saida.Shaalan@FERC gov, by 
Wednesday, October 4, 2006. 

Prospective attendees and 
participants are urged to watch for a 
further notice, which will identify the 
panelists. 

As previously announced, a free 
Webcast of this event will be available 
through http://www.ferc.gov. Anyone 
with Internet access who desires to view 
this event can do so by navigating to 
http://www. ferc.gov’s Calendar of Events 
and locating this event in the Calendar. 
The event will contain a link to its 
Webcast. The Capitol Connection 
provides technical support for the 
Webcasts and offers access to the 
meeting via phone bridge for a fee. If 
you have any questions, visit http:// 
www.CapitolConnection.org or contact 
Danelle Perkowski or David Reininger at 
703-993-3100. 
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Transcripts of the meeting will be 
available immediately for a fee from Ace 
Reporting Company (202-347-3700 or 
1-800-336-6646). They will be 
available for free on the Commission’s 
eLibrary system and on the events 
calendar approximately one week after 
the meeting. 

FERC conferences and meetings are 
accessible under section 508 of the 
Rehabilitation Act of 1973. For 
accessibility accommodations please 
send an e-mail to accessibility@ferc.gov 
or call toll free (866) 208-3372 (voice) 
or 202-502-8659 (TTY), or send a fax to 
202-208-2106 with the required 
accommodations. 

Questions about the conference 
should be directed to Saida Shaalan, by 
e-mail at Saida.Shaalan@FERC gov or 
by phone at 202-502-8278. 


Magalie R. Salas, 
Secretary. 


{FR Doc. E6-16539 Filed 10-5—06; 8:45 arn] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8228-8] 


Access to Confidential Business ° 
Information by ASRC Management 
Services 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of access to data and 
request for comments. 


SUMMARY: EPA will authorize its 
contractor, ASRC Management Services 
(ASRCMS) to access Confidential 
Business Information (CBI) which has 
been submitted to EPA under the 
authority of all sections of the Resource 
Conservation and Recovery Act (RCRA) 
of 1976, as amended. EPA has issued 
regulations (40 CFR part 2, Subpart B) 
that outline business confidentiality 
provisions for the Agency and require 
all EPA Offices that receive information 
designated by the submitter as CBI to 
abide by these provisions. ASRCMS will 
provide support to the Office of Solid 
Waste (OSW) in operating the RCRA CBI 
Center (CBIC), a secure storage area that 
contains all records/documents that are 
received by OSW with a claim of 
business confidentiality. 

DATES: Access to confidential data 
submitted to EPA will occur no sooner 
than October 16, 2006. 

ADDRESSES: Comments should be sont to 
LaShan Haynes, Document Control 
Officer, Office of Solid Waste (5305P), 
U.S. Environmental Protection Agency, 


1200 Pennsylvania Avenue, NW., _ 
Washington,.DC 20460. Comments 
should be Identified as ‘‘Access to 
Confidential Data.” 


FOR FURTHER INFORMATION CONTACT: 
LaShan Haynes, Document Control 
Officer, Office of Solid Waste (5305P), 
U.S. Environmental Protection Agency, 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460, 703-605-0516. 


SUPPLEMENTARY INFORMATION: 


1. Access to Confidential Business 
Information 


Under EPA Contract No. EP—W-05 
052, ASRCMS will assist the 
Information Management Branch, 
within the Communications, 
Information, and Resources 
Management Division, of the Office of 
Solid Waste (OSW) in operating the 
RCRA Confidential Business 
Information Center (CBIC). OSW 
collects data from industry to support 
the RCRA hazardous waste regulatory 
program. Some of the data collected 
from industry are claimed by industry to 
contain trade secrets or CBI. In 
accordance with the provisions of 40 
CFR part 2, Subpart B, OSW has 


established policies and procedures for - 


handling information collected from 
industry, under the authority of RCRA, 
including RCRA Confidential Business 
Information Security Manuals. ASRCMS 
shall protect from unauthorized 
disclosure all information designated as 
confidential and shall abide by all 
RCRA CBI requirements, including 
procedures outlines in the RCRA CBI 
Security Manual. ASRCMS will also 
provide data base management support > 
to the RCRA CBIC document tracking 
system. 


The U.S. Environmental Protection 
Agency has issued regulations (40 CFR 
part 2, subpart B) that outline business 
confidentiality provisions for the 
Agency and requires all EPA Office that 
receive information designated by the 
submitter as CBI to abide by these 


. provisions. ASRCMS will be authorized 


to have access to RCRA CBI under the 
EPA “Contractor Requirements for the 
Control and Security of RCRA 
Confidential Business Information 
Security Manual.” 


EPA is issuing this notice to inform 
all submitters of information under all 
sections of RCRA that EPA will provide 
ASRCMS access to the CBI records 
located in the RCRA CBIC. Access to 
RCRA CBI under this contract will take 
place at EPA Headquarters only. 
Contractor personnel will be required to 
sign non-disclosure agreements and will 
be briefed on appropriate security 


procedures before they are permitted 

access to confidential information. 
Dated: August 18, 2006. 

Matthew Hale, 

Director, Office of Solid Waste. 

{FR Doc. E6-16572 Filed 10-5—-06; 8:45 am] 

BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6679-9] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at | 
202-564-7167. An explanation of the 
ratings assigned to draft environmental 
impact statements (EISs) was published 
in FR dated April 7, 2006 (71 FR 17845). 


Draft EISs 


EIS No. 20060088, ERP No. D-FTA- 
-J40173-CO, Denver Union Station 
(DUS) Project, Transportation 
Improvement, Multimodal 
Transportation Center for the Metro 
Denver Region, Funding and NPDES 
Permit, City and County Denver, CO. 
Summary: EPA expressed 

environmental concerns about indirect 

effects of development around future 
train stations in outlying areas 
surrounding Denver, and suggested that 
specific mitigation measures to reduce 
dust and diesel emissions be written as 
requirements in construction contracts. 

Rating EC1. 

EIS No. 20060277, ERP No. D-NNS- 
G06013—NM, Los Alamos National 
Laboratory Continued Operations, Los 
Alamos County, NM 
Summary: EPA does not object to the 

preferred alternative. Rating LO. 

EIS No. 20060283, ERP No. D-FHW- 
J40174-UT, Riverdale Road Project 
(UT-26), Improvement Mobility and 
Safety between 1900 West in Roy, UT 
and U.S. Highway 89 (Washington 
Boulevard) in Odgen, UT, Cities of 
Roy, Riverdale, South Ogden and 
Ogden, Weber County, UT 
Summary: EPA does not object to the 

preferred alternative. Rating LO. 

EIS No. 20060297, ERP No. D-FHW- 
E40809—NC, NC-24 Transportation 
Improvements, from west of I-95 to I- 
40, Funding, U.S. Army COE 404 


— 
| 

| 

| 

| 
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Permit, Cumberland, Sampson, and 

Duplin Counties, NC 

Summary: EPA expressed 
environmental concerns about 
residential relocations, potential 
indirect and cumulative impacts, and 
impacts to wetlands. Rating EC2. 

EIS No. 20060313, ERP No. D-BIA-— 
J39035-—MT, Kerr Hydroelectric 
Project, Proposed Drought 
Management Plan, Implementation, 
Flathead Lake, MT 
Summary: EPA expressed concerns 

about potential adverse impacts to 

aquatic biota and water quality, and 
requested additional information to 
fully assess and mitigate impacts of the 
management actions. Rating EC2. 

EIS No. 20060324, ERP No. D~AFS— 
J65470-MT, Cabin Gulch Vegetation 
Treatment Project, Restore Fire- 
Adapted Ecosystems., Reduce 
Hazardous Fuels, and Water Quality 
Tributaries to Deep Creek, Helena 
National Forest, Townsend Ranger 
District, Broadwater County, MT 
Summary: EPA expressed 

environmental concerns about 

improving water quality and reducing 
sediment delivery. EPA supports 
decommissioning and recontouring of 

Forest Road 4181, which has adversely 

affected water quality and fisheries 

habitat in West Fork Cabin Gulch. EPA 
requested additional information on 
project monitoring and suggested 
additional analysis to assess and 
mitigate potential impacts to aquatic 
resources from herbicide application. 

Rating EC2. 

EIS No. 20060340, ERP No. D-AFS— 
16547100, Custer National Forest 
Weed Management, To Implement 
Specific Invasive Weed Treatments, 
Carbon, Stillwater, Sweetgrass, Park, 
Powder River, Rosebud and Carter 

Counties, MT and Harding County, 

SD 
Summary: EPA supports the proposed 

action to prevent the establishment and 

spread of weeds. EPA did not identify 
any potential environmental impacts 
requiring substantive changes to the 
proposal, but recommended that 
additional information on the causes of 
weed spread, additional cultural weed 
control methods (seeding), and a more 
definitive commitment to aquatic 
monitoring be considered. Rating LO. 


Final EISs 


EIS No. 20040327, ERP No. F-AFS- 
J65404-UT, Trout Slope West Timber 
Project, Harvesting Timber, Ashley 
National Forest, Vernal Ranger 
District, Uintah County, UT 
Summary: EPA continues to express 

environmental concerns about impacts 


to aquatic resources from the road 
system and soil compaction from project 


activities. 


EIS No. 20060322, ERP No. F-BLM— 
J02043-CO, Northern San Juan Basin 
Coal Bed Methane Project, Proposal to 
Drill 300 Wells to Produce National 

_ Gas from Coal Beds on Federal, State 
and Private Owned Lands, Special- 
Use-Permit, Application for Permit to 
Drill and U.S. Army COE Section 404 
Permit, LaPlata and Archuleta 
Counties, CO 


Summary: The Final EIS includes a 
new alternative which implements a 
development buffer zone and addresses 
EPA’s request for information 
concerning monitoring, mitigation and 
additional safety measures. However, 
EPA continues to have concerns about 
potential impacts to water quality from 
the pipeline and related roads across 
high landslide areas and the high 
potential for hazards spills. EPA 
recommends that the BLM further 
develop a structured decision 
framework and implementation strategy 
for the step-wise approach to drilling in 
the highly sensitive Fruitland 
Formation. 


EIS No. 20060346, ERP No. F-SFW- 
K64026-CA, San Diego Bay National 
Wildlife Refuge Comprehensive 
Conservation Plan, Implementation, 
Sweetwater Marsh and South San 
Diego Bay Units, San Diego County, 
CA 


Summary: EPA does not object to the 
proposed action. 


EIS No. 20060350, ERP No. F-BLM— 
L65496-AK, Ring of Fire Resource 
Management Plan, Implementation, 
Alaska Peninsula , Kodiak Island and 
Aleutian Islands, AK 


Summary: EPA does not object to the 
proposed action. 


EIS No. 20060363, ERP No. F-SFW- 
F64006-IL, Crab Orchard National 
Wildlife Refuge Comprehensive 
Conservation Plan (CCP), 
Implementation, Williamson, Jackson 
and Unicon Counties, IL 


Summary: EPA does not object to the 
proposed action. 

Dated: October 3, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6—16567 Filed 10—-5—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6679-8] 


Environmental Impact Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 

Weekly receipt of Environmental Impact 
Statements 

Filed 09/25/2006 through 09/29/2006 

Pursuant to 40 CFR 1506.9. 

EIS No. 20060394, Final EIS, BIA, CA, 
Elk Valley Rancheria Martin Ranch 
203.5—Acre Fee-to-Trust Transfer and 
Casino/Resort Project, 
Implementation, Federal Trust, Elk 
Valley Rancheria Tribe, Crescent City, 
Del Norte County, CA, Wait Period 
Ends: 11/06/2006; Contact: John 
Rydzik 916-978-6042. 

EIS No. 20060395, Draft EIS, FRC, 00, 
Klamath Hydroelectric Project, 
Continued Operation for Hydropower ~ 
License FERC No. 2082-27, Klamath 
River, Klamath County, OR and 
Siskiyou County, CA, Comment 
Period Ends: 11/24/2006, Contact: 
John Mudre 202-502-8902. 

EIS No. 20060396, Final EIS, NPS, WY, 
Grand Teton National Park 
Transportation Plan, Implementation, 
Grand Teton National Park, Teton 
County, WY, Wait Period Ends: 11/ 
06/2006, Contact: Mary Gibson Scott 
307-739-3410. 

EIS No. 20060397, Final EIS, NAS, 00, 
Programmatic—Development of 
Advanced Radioisotope Power 
Systems, Two New Advanced RPS’s: 
Multi-Mission Radioisotope 
Thermoelectric Generator (MMRTG) 
and Stirling Radioisotope Generator 
(SRG), Wait Period Ends: 11/06/2006, 
Contact: Kenneth M. Kumor 202—358— 
1112. 

EIS No. 20060398, Final EIS, AFS, UT, 
Upper Strawberry Allotments 
Grazing, Authorize Liverstock 
Grazing, Heber Ranger District, Uinta 
National Forest, Wasatch County, UT, 
Wait Period Ends: 11/06/2006, 
Contact: Pam Jarnecke 775-635-4144. 

EIS No. 20060399, Draft EIS, USA, VA, 
Fort Lee, Virginia and Fort A. P. Hill, 
Virginia Project, Implementation of 
Base Closure and Realignment (BRAC) 
Recommendations and Other Army 
Actions, Prince George County, 
Petersburg, Virginia Hopewell, 
Virginia; Caroline County, Essex 
County, VA, Comment Period Ends: 
11/20/2006Contact: Karen Wilson 
703-602-2861. 

EIS No. 20060400, Draft EIS, USA, TX, 
Fort Sam Houston, Texas Project, Base 
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Realignment and Closure (BRAC) 
Actions and Other Transformation 
Activities, Implementation, City of 
Sam Antonio, TX, Comment Period 
Ends: 11/20/2006, Contact: Karen 
Wilson 703-602-2861. 


EIS No. 20060401, Draft EIS, FRC, CA, 
Oroville Facilities Project, Issuing an 
New Federal License to Continue © 
Hydroelectric Power (FERC No. 2100), 
Feather River, Sierra Nevada, Butte 
County, CA, Comment Period Ends: 
11/20/2006, Contact: James Fargo 
202-502-6095. 


EIS No. 20060402, Draft EIS, NOA, CA, 
Cordell Bank, Gulf of the Farallones 
and Monterey Bay National Marine 
Sanctuaries, Proposes a Series of 
Regulatory Changes, Offshore of 
Northern/Central, CA, Comment 
Period Ends: 01/06/2007, Contact: 
Brady Phillips 301-713-3125 Ext. 
264. 


EIS No. 20060403, Final EIS, AFS, CA, 
Freeman Project, Reduce Hazardous 
Fuel and Improving Forest Health, 
Implementation, Lake Recreation 
Area, Beckworth Ranger District, 
Plumas National Forest, Plumas 
County, CA, Wait Period Ends: 11/06/ 
2006, Contact: Sabrina Stalder 530- 
836-7141. 


EIS No. 20060404, Final EIS, SFW, AK, 
Kodiak National Wildlife Refuge, 
Draft Revised Comprehensive 
Conservation Plan, Implementation, 
AK, Wait Period Ends: 11/06/2006, 
Contact: Mikel R. Haase 907—786- 
3402. 


EIS No. 20060405, Final EIS, CGD, 00, 
Programmatic—Implementation of the 
U.S. Coast Guard Nationwide 
Automatic Identification System 
Project, Providing Vessel — 
Identification, Tracking and 
Information Exchange Capabilities to 
Support National Maritime Interests, 
Wait Period Ends: 11/06/2006, 
Contact: Keith Ingalsbe 202-475- 
3120. 


Amended Notices 


EIS No. 20060325, Draft EIS, FRC, ID, 
Hells Canyon Hydroelectric Project, 
Application for Relicensing to 
Authorize the Continued Operation of 
Hydroelectric Project, Snake River, 
Washington and Adams Counties, ID 
and Wallowa and Baker Counties, OR, 
Comment Period Ends: 11/03/2006, 
Contact: Todd Sedmak 1-866-—208- 
FERC 


Revision of FR Notice of Published on 
08/04/2006: Extending Comment Period 
from 10/02/2006 to 11/03/2006. 


Dated: October 3, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6—16568 Filed 10-5-06; 8:45 am] 
BILLING CODE 6560-50-P 


‘ 


ENVIRONMENTAL PROTECTION 


AGENCY 
[FRL-8228-6] 


Air Quality Management Subcommittee 


to the Clean Air Act Advisory 
Committee (CAAAC) Notice of Meeting 


Summary: The Environmental 
Protection Agency (EPA) established the 
CAAAC on November 19, 1990, to 
provide independent advice and 
counsel to EPA on policy issues 
associated with implementation of the 
Clean Air Act of 1990. The Committee 
advises on economic, environmental, 
technical, scientific, and enforcement 
policy issues. 

Open Meeting Notice: Open Meeting 
Notice: Pursuant to 5 U.S.C: App.2 
Section 10(a)(2), notice is hereby given 
that the Air Quality Management 
subcommittee to the Clean Air Act 
Advisory Committee will hold its next 
open meeting on Wednesday, October 
18 and Thursday, October 19, 2006 from 
approximately 8:30 a.m. to 5 p.m. at the 
Hilton Indianapolis, 120 West Market 
Street, Indianapolis, Indiana. Any 
member of the public who wishes to 
submit written or brief oral comments; 
or who wants further information 
concerning this meeting should follow 
the procedures outlined in the section 
below titled “Providing Oral or Written 
Comments at this Meeting.” Seating will 
be limited and available on a first come, 
first served basis. In order to insure 
copies of printed materials are available, 
members of the public wishing to attend 
this meeting are encouraged to contact 
Mr. Jeffrey Whitlow, Office of Air and 
Radiation, U.S. EPA by telephone at 
(919) 541-5523, by mail at U.S. EPA, 
Office of Quality Planning and 
Standards (Mail code C 301-04), 109 
T.W. Alexander Drive, Research 


Triangle Park, NC 27711, or by e-mail at: 


whitlow.jeff@epa.gov by noon Eastern 
Time on October 11, 2006. For 
information on access or services for 
individuals with disabilities or to 
request accommodation of a disability, © 
please contact Mr. Whitlow, preferably 
at least 10 days prior to the meeting, to 
give EPA as much time as possible to 
process your request. 

Inspection of Committee Documents: 
The subcommittee agenda and any 
documents prepared for the meeting 
will be sent to participants via e-mail 


prior to the start of the meeting. 
Thereafter, these documents, together 
with the meeting minutes, can be found 
on the CAAAC Web site: http:// 
www.epa.gov/air/caaac. 


For Further Information concerning 
the Air Quality Management 
subcommittee to the CAAAC , please 
contact Mr. Jeffrey Whitlow, Office of 
Air and Radiation, U.S. EPA (919) 541- 
5523, FAX (919) 685-3307 or by mail at 
U.S. EPA, Office of Air Quality Planning 
and Standards (Mail Code C 301-04), 
109 T.W. Alexander Drive, Research 
Triangle Park, NC 27711, or e-mail at: 
whitlow.jeff@epa.gov. Additional 
Information about the CAAAC and its 
subcommittees can be found on the 
CAAAC Web site: http://www.epa.gov/ 
air/caaac. 


Providing Oral or Written Comments 
at this Meeting: It is the policy of the . 
subcommittee to accept written public 
comments of any length and to 
accommodate oral public comments 
whenever possible. The subcommittee 
expects that public statements presented 
at this meeting will not be repetitive of 
previously-submitted oral or written 
statements. Oral Comments: In general, 
each individual or group requesting an 
oral presentation at this meeting is 
limited to a total time of five minutes 
(unless otherwise indicated). However, 
no more than 30 minutes total will be 
allotted for oral public comments at this 
meeting; therefore, the time allowed for 
each speaker’s comments will be 
adjusted accordingly. In addition, for 
scheduling purposes, requests to 
provide oral comments must be in 
writing (e-mail, fax or mail) and 
received by Mr. Whitlow no later than 
noon Eastern Time five business days 
prior to the meeting in order to reserve 
time on the meeting agenda. Written 
Comments: Although the subcommittee 
accepts written comments until the date 
of the meeting (unless otherwise stated), 
written comments should be received by 
Mr. Whitlow no later than noon Eastern 
Time five business days prior to the 
meeting so that the comments may be 
made available to the subcommittee 
members for their consideration. 
Comments should be supplied to Mr. 
Whitlow (preferably via e-mail) at the 
address/contact information noted 
above, as follows: one hard copy with 
original signature or one electronic copy 
via e-mail (acceptable file format: Adobe 
Acrobat PDF, WordPerfect, MS Word, 
MS PowerPoint, or Rich Text files). 
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Dated: September 26, 2006. 
Gregory A. Green, 
Director, Outreach and Information Division, 
Office of Air Quality Planning and Standards. 
[FR Doc. E6—16569 Filed 10-5—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 
[FRL-8229-1] 


Science Advisory Board Staff Office 


Notification of Multiple Upcoming SAB 
Hypoxia Advisory Panel 
Teleconferences; Correction 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice; correction. 


_ SUMMARY: The EPA Science Advisory 
Board (SAB) Staff Office published a 
notice in the Federal Register of — 
September 25, 2006, announcing seven 
upcoming public teleconferences of the 
SAB Hypoxia Advisory Panel 
Subgroups. The notice contained 
incorrect times for two of the 
teleconferences. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Holly Stallworth, Designated Federal 
Officer, by telephone at (202) 343-9867, 
fax at (202) 233-0643, or e-mail at 
stallworth.holly@epa.gov. General 
information about the SAB as well as 
any updates concerning the SAB 
Hypoxia Advisory Panel Subgroup 
teleconferences, may be found on the 
SAB Web Site at: http://www.epa.gov/ 
sab. 


Correction: 


In the Federal Register of September - 
25, 2006, in FR Doc. 06-8177, on page 
55786, correct the DATES caption to read: 


DATES: The dates for the seven 
teleconferences are: 


(1) SAB Hypoxia Advisory Panel 
Subgroup 1 Characterization of the 
Causes of Hypoxia—October 17, 2006 
and November 15, 2006 from 9 a.m. to 
12 p.m. (Eastern Time); 


(2) SAB Hypoxia Advisory Panel 
Subgroup 2 Characterization of Nutrient 
_ Fate, Transport, and Sources—October 
16, 2006 from 2 to 5 p.m. (Eastern 
Time), and November 21, 2006 from 10 
a.m. to 1 p.m. (Eastern Time); and 

(3) SAB Hypoxia Advisory Panel 
Subgroup 3 Scientific Basis for Goals 
and Management Options—October 6, 
October 30, and November 27, 2006 
from 1 to 4 p.m. (Eastern Time). 


Dated: September 29, 2006. 
Anthony F. Maciorowski, 


Associate Director for Science, EPA Science 
Advisory Board Staff Office. 


[FR Doc. E6--16571 Filed 10—-5—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8228-5; Docket ID No. EPA-HQ-ORD- 
2006-0812] 


Child-Specific Exposure Factors 
Handbook 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of public comment 
period. 


SUMMARY: EPA is announcing a 60-day 
public comment period for the external 
review draft document titled, ‘“‘Child- 
Specific Exposure Factors Handbook” 


(EPA/600/R-—06/096A). The draft 


document was prepared by the National 
Center for Environmental Assessment 
within EPA’s Office of Research and 
Development. The ‘“‘Child-Specific 
Exposure Factors Handbook”’ provides a 
summary of statistical data on various 
exposure factors used in assessing 
children’s exposures, including: 
drinking water consumption; soil 
ingestion and mouthing behavior; 
inhalation rates; dermal factors 
including skin surface area and soil 


adherence factors; consumption of retail 


and home-grown foods; breast milk 
intake; and activity pattern data. This 
Handbook serves as a resource for 
exposure assessors for calculating 
children’s exposures. An interim final 
version of this handbook was published 
in 2002. This updated version provides 
analysis of exposure factors data using 
the age groups for children 
recommended in the EPA document 
entitled, ‘‘Guidance on Selecting Age 
Groups for Monitoring and Assessing 
Childhood Exposures to Environmental 
Contaminants’ (EPA/630/P—03/003F) 
(Available on line at http:// 
cfpub.epa.gov/ncea/cfm/ 
recordisplay.cfm?deid=146583). 

EPA is releasing the draft “‘Child- 
Specific Exposure Factors Handbook” 
solely for the purpose of pre- 
dissemination peer review under 
applicable information quality 
guidelines. This document has not been 
formally disseminated by EPA. It does 
not represent and should not be 
construed to represent any Agency 
policy or determination. EPA will 
consider any public comments 
submitted in accordance with this 
notice when revising the document. 


DATES: The 60-day public comment 
period begins October 6, 2006, and ends 
December 5, 2006. Technical comments 
should be in writing and must be 
received by EPA by December 5, 20066. 
ADDRESSES: The draft ‘“‘Child-Specific 
Exposure Factors Handbook”’ is 
available primarily via the Internet on 
the National Center for Environmental 
Assessment’s home page under the 
Recent Additions and the Data and 
Publications menus at www.epa.gov/ 
ncea. A limited number of paper copies 
are available from the’ Technical 
Information Staff, NCEA—W; telephone: 
202-564-3261; facsimile: 202-565-— 
0050. If you are requesting a paper copy, 
please provide your name, your mailing 
address, and the document title, “‘Child- 
Specific Exposure Factors Handbook” ~ 
(EPA/600/R-06/096A). 

Comments may be submitted 
electronically via www.regulations.gov, 
by mail, by facsimile, or by hand 
delivery/courier. Please follow the 
detailed instructions provided in the 
SUPPLEMENTARY INFORMATION section of 
this notice. 

FOR FURTHER INFORMATION CONTACT: For ~ 
information on the public comment 
period, contact the Office of 
Environmental Information Docket; 
telephone: 202-566-1752; facsimile: 
202-566-1753; or e-mail: 
ORD.Docket@epa.gov. 

For technical information, contact 
Jacqueline Moya, NCEA; telephone: 
202-564-3245; facsimile: 202—565— 
0079; or e-mail: 
moya.jacqueline@epa.gov. 
SUPPLEMENTARY INFORMATION: 


How to Submit Technical Comments to 
the Docket at www.regulations.gov 


Submit your comments, identified by 
Docket ID No. EPRA—HQ—ORD 2006— 
0812 by one of the following methods: 

¢ www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

e E-mail: ORD.Docket@epa.gov 

e Fax: 202-566-1753 

e Mail: Office of Environmental 
Information (OEI) Docket (Mail Code: 
2822T), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. The phone 
number is 202-566-1752. 

e Hand Delivery: The OE! Docket is 
located in the EPA Headquarters Docket 
Center, EPA West Building, 1301 
Constitution Ave., NW., Washington, 
DC. The EPA Docket Center Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
202-566-1744. Such deliveries are only 
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accepted during the docket’s normal 
hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

If you provide comments by mail or 
hand delivery, please submit one 
unbound original with pages numbered 
consecutively, and three copies of the 
comments. For attachments, provide an 
index, number pages consecutively with 
the comments, and submit an unbound 
original and three copies. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ-ORD-2006- 
0812. Please ensure that your comments 
are submitted within the specified 
comment period. Comments received 
after the closing date will be marked 
“late,” and may only be considered if 
time permits. It is EPA’s policy to 
include all comments it receives in the 
public docket without change and to 
make the comments available online at 
www.regulations.gov, including any 
personal information provided, unless a 
comment includes information claimed 
to be Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. Do 
not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the’ public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk ar CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at 
www.epa.gov/epahome/dockets.htm. 

Docket: Documents in the docket are 
listed in the www.regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is publicly 
available only in hard copy. Publicly 


available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy-at 
the OEI Docket in the EPA Headquarters 
Docket Center. 


Note: The EPA Docket Center suffered 
damage due to flooding during the last week 
of June 2006. The Docket Center is 
continuing to operate. However, during the 
cleanup, there will be temporary changes to 
Docket Center telephone numbers, addresses, 
and hours of operation for people who wish 
to make hand deliveries or visit the Public 
Reading Room to view documents. Consult 
EPA’s Federal Register notice at 71 FR 38147 
(uly 5, 2006) or the EPA Web site at 
www.epa.gov/epahome/dockets.htm for 
current information on docket operations, 
locations and telephone numbers. The 
Docket Center’s mailing address for U.S. mail 
and the procedure for submitting comments 
to www.regulations.gov are not affected by 
the flooding and will remain the same. 


Dated: September 27, 2006. 
George Alapas, 
Acting Director, National Center for 
Environmental Assessment. 
[FR Doc. E6-16573 Filed 10-5—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8099-2] 


Documents to be Addressed at the 
Second Meeting of the Stockholm 

Convention on Persistent Organic 

Pollutants Review Committee 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice alerts readers to 
the documents which will be discussed 
at the Second Persistent Organic 
Pollutants Review Committee (POPRC) 
meeting from November 6-10, 2006 in 
Geneva, Switzerland, and provides an 
overview of the procedural steps these 
chemicals will follow. Among the 
technical documents to be discussed are 
five risk profiles for chemicals 
previously proposed in November 2005 
for addition to the Stockholm 
Convention on Persistent Organic 
Pollutants (POPs) Annexes A, B, and/or 
C and proposals for five new chemicals 
to be added to those Annexes at the 
November 2006 meeting. Other 
documents to be discussed can be found 
on the meeting agenda posted on the 
Stockholm Convention website and 
include standard work plans for draft 
risk management evaluations and risk 
profiles, confidentiality arrangements, 
and treatment of isomers. The meeting 
documents have been posted at http:// 


www.pops.int/documents/meetings/ 
poprc_2/default.htm. 

DATES: Comments must be received on 
or before October 31, 2006. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001. 

e Hand Delivery: OPPT Document 
Control Office (DCO), EPA East, Rm. 
6428, 1201 Constitution Ave., NW., 
Washington, DC. Attention: Docket ID ° 
Number EPA—HQ—OPPT-—2006-0794. 
The DCO is open from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 


DCO is (202) 564-8930. Such deliveries 


are only accepted during the DCO’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 
Instructions: Direct your comments to 
docket ID number EPA—HQ—OPPT-— 
2006-0794. EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 


*“anonymous access” system, which 


means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be automatically captured and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
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encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
électronically at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPPT 
Docket, EPA Docket Center (EPA/DC). 
The EPA/DC suffered structural damage 
due to flooding in June 2006. Although 
the EPA/DC is continuing operations, 
there will be temporary changes to the 
EPA/DC during the clean-up. The EPA/ 
DC Public Reading Room, which was 
temporarily closed due to flooding, has 
been relocated in the EPA Headquarters 
Library, Infoterra Room (Room Number 
3334) in EPA West, located at 1301 
Constitution Ave., NW., Washington, 
DC. The EPA/DC Public Reading Room 
is open from 8:30 a.m. to 4:30 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number of the 
EPA/DC Public Reading Room is (202) 


566-1744, and the telephone number for 


the OPPT Docket is (202) 566—0280. 
EPA visitors are required to show 
photographic identification and sign the 
EPA visitor log. Visitors to the EPA/DC 
Public Reading Room will be provided 
with an EPA/DC badge that must be 
visible at all times while in the EPA 
Building and returned to the guard upon 
departure. In addition, security 
personnel will escort visitors to and 
from the new EPA/DC Public Reading 

_ Room location. Up-to-date information 
about the EPA/DC is on the EPA website 
at http://www.epa.gov/epahome/ 
dockets. htm. 


FOR FURTHER INFORMATION CONTACT: For 
general information contact: Colby - 
Lintner, Regulatory Coordinator, 
Environmental Assistance Division 
(7408M), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 
number: (202) 554—1404; e-mail address: 
TSCA-Hotline@epa.gov. 

For technical information contact: 
Amy Breedlove, Chemical Control 
Division (7405M), Office Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001; telephone number: (202) 564— 
9823; e-mail address: 
breedlove.amy@epa.gov. 


SUPPLEMENTARY INFORMATION: 


I. General Information 
A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of particular 
interest to industrial chemical and 
pesticide manufacturers, importers, and 
processors. Since other entities may also 
be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 


_ to a particular entity, consult the person 


listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 


2. Procedures for preparing 
confidential information related to 
pesticides and industrial chemicals are 
in Unit I.B.1. Send confidential 
information about industrial chemicals 
using the submission procedures under 
ADDRESSES. Send confidential 
information about pesticides to: Janice 
K. Jensen, Office of Pesticide Programs 
(7506P), Environmental Protection 
Agency, Washington, DC 20460-0001 or 
hand delivered to: Janice K. Jensen, 
Office of Pesticide Programs (7506P), 
Potomac Yards South, Rm. S11317, 
2777 South Crystal Dr., Arlington, VA 
22202. 


3. Tips for preparing your comments. 
When submitting comments, remember 
to: 


i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 


iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 


- burdens, explain how you arrived at the 


estimate. 

vi. Provide specific examples to 
illustrate your concerns, and suggested 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Background 


The Stockholm Convention on 
Persistent Organic Pollutants (POPs) is a 
multilateral environmental agreement 
designed to protect human health and 
the environment from POPs. The United 
States signed the Convention in May of 
2001 but has not yet ratified it (and thus 
is not a Party to the Convention). The 
United States currently participates as 
an observer in Convention activities. 
The Convention, which went into force 
in May of 2004, requires the Parties to 
reduce or eliminate the production and 
use of a number of intentionally 
produced POPs used as pesticides or 
industrial chemicals. The Convention 
also calls upon Parties to take certain 
specified measures to reduce releases of 
certain unintentionally produced POPs. 
with the goal of their continuing 
minimization and, where feasible, 
ultimate elimination. The Convention 
also imposes controls on the handling of 
POPs wastes and on trade in POPs 
chemicals. In addition, there are specific 
science-based procedures that Parties to 
the Convention must use when 
considering the addition of new 
chemicals to the Convention’s Annexes. 

The first meeting of the Committee 
that reviews proposals for listing of new 
chemicals, called POPRC, took place in 
November 2005 in Geneva, Switzerland. 
Information about the Convention and 
the November 2005 POPRC meeting is 
available at the Convention website 
(http://www. pops.int/ and http:// 
www.pops.int/documents/meetings/ 
poprc/), respectively. POPRC had before 
it five proposals which were submitted 
for its consideration by Parties to the 
Convention, for addition to Annexes A, 
B, and/or C of the Convention. Three of 
the five proposals were for industrial 
chemicals: Pentabromodipheny] ether 
(CAS No. 32534-81-9), 
hexabromobipheny] (CAS No. 36355- 
01-8), and PFOS. Two of the five 
proposals were for pesticides: Lindane 
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(CAS No. 58-89-9) and chlordecone 
(CAS No. 143-50-0). 

At the November 2005 meeting, in 
accordance with the procedures laid 
down in Article 8 of the Convention, 
POPRC examined the proposals and 
applied the screening criteria in Annex 
D of the Convention (“Information 
Requirements and Screening Criteria’’). 
With regard to all five chemicals, 
POPRC decided that it was satisfied that 
the screening criteria had been fulfilled 
and that further work should therefore 
be undertaken in accordance with the 
provisions of the Convention. 

The five chemicals being newly 
proposed at the November 2006 meeting 
for inclusion in Annexes A, B and/or C 
of the Stockholm Convention are two 
industrial chemicals: 
Octabromodipheny] ether (CAS No. 
32536-52-0) and pentachlorobenzene 
(CAS No. 608—93-—5); one chemical with 
both industrial and pesticidal uses: 
Short-chained chlorinated paraffins 
(CAS No. 85535-84—8); and two 
pesticides: Alpha 
hexachlorocyclohexane (CAS No. 319— 
84-6) and beta hexachlorocyclohexane 
(CAS No. 319-—85-7). 

Article 8 provides that once POPRC is 
satisfied that the screening criteria in 
Annex D have been fulfilled in the 
proposals, the following steps are then 
undertaken: 

e Parties and observers are requested 
to provide additional information about 
the chemical, including information to 
be used in developing the risk profiles, 
per Annex E (“Information 
Requirements for the Risk Profile’). 

e Draft risk profiles are prepared for 
consideration by POPRC. 

e POPRC reviews the risk profiles and 
decides, on the basis of the risk profile, 
if the chemical is likely, as a result of 
its long-range environmental transport, 
to lead to significant adverse human 
health and/or environmental effects, 
such that global action is warranted. If 
POPRC determines that action is 
warranted, or the Conference of the 
Parties (COP) determines that the 
proposal shall proceed, then Parties and 
observers will be asked to provide 
information, per Annex F (‘Information 
on Socio-Economic Considerations’’), to 
aid in the development of risk 
management evaluations. 

e Once POPRC is satisfied with the 
risk management evaluation, POPRC 
then prepares a recommendation 
whether to list the chemical for 
consideration by COP. 

e COP makes the final decision on 
listing the chemical in Annexes A, B, 
and/or C. 

EPA anticipates issuing Federal 
Register notices, with at least 30 day 


comment periods, soliciting information 
after all but the last step, when 
appropriate. 


A. What Action is the Agency Taking? 


The Agency i is issuing this notice to 
increase awareness of the documents 
being discussed at POPRC in November 
2006, the status of their review under 
the Convention, and upcoming 
procedural steps required by the 
Convention. The Agency will also use 
any comments received to inform its 
position on issues for the meeting. The 
relevant meeting documents have been 
posted at http://www.pops.int/ 
documents/meetings/poprc_2/ 
default.htm. 


Comments, identified by docket ID 
number EPA—HQ—OPPT-—2006-0794, 
must be received on or before October 
31, 2006. 


B. What is the Agency’s Authority for 
Taking this Action? 


EPA is requesting comment and 
information under the authority of 
section 102(2)(F) of the National 
Environmental Policy Act, 42 U.S.C. 
4321 et seq., which directs all agencies 
of the Federal Government to 
“‘(rlecognize the worldwide and long- 
range character of environmental 
problems and, where consistent with 
the foreign policy of the United States, 
lend appropriate support to initiatives, 
resolutions and programs designed to 
maximize cooperation in anticipating 
and preventing a decline in the quality 
of mankind’s world environment.” 
Section 17(d) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA) 


also provides additional support in that _ 


it directs the Administrator of EPA “in 
cooperation with the Department of 
State and any other appropriate Federal 
agency, [to] participate and cooperate in 
any international efforts to develop 
improved pesticide research and 
regulations.” 


List of Subjects 


Environmental protection, Chemicals, 
Hazardous substances. 


Dated: October 2, 2006. 
Charles M. Auer, 


Director, Office of Pollution Prevention and 
Toxics. 


[FR Doc. E6-16577 Filed 10—-5—06; 8:45 am] 


BILLING CODE 6560-50-S 


DEPARTMENT OF THE TREASURY 


Office of the Comptroller of the 
Currency 


FEDERAL RESERVE SYSTEM 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Information Collection 
Activities: Submission for OMB 
Review; Joint Comment Request 


AGENCIES: Office of the Comptroller of 
the Currency (OCC), Treasury; Board of 
Governors of the Federal Reserve 
System (Board); and Federal Deposit 
Insurance Corporation (FDIC). 

ACTION: Notice of information collection 
to be submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1995. 


SUMMARY: In accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
chapter 35), the OCC, the Board, and the 
FDIC (collectively, the ‘‘agencies’’) may 
not conduct or sponsor, and the 
respondent is not required to respond 
to, an information collection unless it 
displays a currently valid Office of 
Management and Budget (OMB) control 
number. 

On July 14, 2006, the agencies, under 
the auspices of the Federal Financial 
Institutions Examination Council 
(FFIEC), published a notice in the 
Federal Register (71 FR 40119) 
requesting public comment for 60 days 
on the extension, with revision, of the 
Foreign Branch Report of Condition 
(FFIEC 030), which is a currently 
approved information collection for 
each agency. The comment period for 
this notice expired on September 12, 
2006. No comments were received. The 
agencies are now submitting requests to 
OMB for approval of the extension, with 
revision, of the FFIEC 030. 

DATES: Comments must be submitted on 
or before November 6, 2006. 

ADDRESSES: Interested parties are 
invited to submit written comments to 
any or all of the agencies. All comments, 
which should refer to the OMB control 
number, will be shared among the 
agencies. 

OCC: You should direct your 
comments to: Communications 
Division, Office of the Comptroller of 
the Currency, Public Information Room, 
Mailstop 1-5, Attention: 1557-0099, 
250 E Street, SW., Washington, DC 
20219. In addition, comments may be 
sent by fax to 202-874-4448, or by 
electronic mail to 
regs.comments@occ. treas. gov. You can 
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inspect and photocopy the comments at 
the OCC’s Public Information Room, 250 
E Street, SW., Washington, DC 20219. 
You can make an appointment to 
inspect the comments by calling 202- 
874-5043. 

Board: You may submit comments, 
identified by FFIEC 030 (7100-0071), by 
any of the following methods: 

e Agency Web site: http:// 
www.federalreserve.gov. Follow the 
instructions for submitting comments 
on the http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

e Federal eRulemaking Portal: hitp:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: 
regs.comments@federalreserve.gov. 
Include the OMB control number in the 
subject line of the message.. 

e Fax: 202-452-3819 or 202—452- 
3102. 

e Mail: Jennifer J. ioliiiaeia: Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
- Constitution Avenue, NW., Washington, 
DC 20551. 

All public comments are available 
from the Board’s Web site at http:// 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm as submitted, 
unless modified for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or 
contact information. Public comments 
may also be viewed electronically or in 
paper in Room MP-500 of the Board’s 
Martin Building (20th and C Streets, 
NW.) between 9 a.m. and 5 p.m. on 
weekdays. 

FDIC: You may submit written 
comments, which should refer to 
“Foreign Branch Report of Condition, 
3064-0011,” by any of the following 
methods: 

e Agency Web site: http:// 
www.fdic.gov/regulations/laws/federal/ 
notices.html. Follow the instructions for 
submitting comments on the FDIC Web 
site. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: comments@FDIC gov. 
Include “Foreign Branch Report of 
Condition, 3064-0011” in the subject 
line of the message. 

e Mail: Steven F. Hanft, Clearance 
Officer (202-898-3907), Attention: 
Comments, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429. 

e Hand Delivery/Courier: Comments 
may be hand delivered to the guard 
station at the rear of the 550 17th Street 
Building (located on F Street) on 
business days between 7 a.m. and 5 p.m. 


Public Inspection: All comments 
received will be posted without change 
to http://www. fdic.gov/regulations/laws/ 
federal/notices/html including any 
personal information provided. 
Comments may be inspected at the FDIC 
Public Information Center, Room E- 
1002, 3502 North Fairfax Drive, 
Arlington, VA 22226, between 9 a.m. 
and 5 p.m. on business days. 

Additionally, commenters should 
send a copy of their comments to the 
OMB Desk Officer for the agencies by 
mail to the Office of Information and 
Regulatory Affairs, U.S. Office of 
Management and Budget, New 
Executive Office Building, Room 10235, 
725 17th Street, NW., Washington, DC 
20503 or by fax to 202-395-6974. 

FOR FURTHER INFORMATION CONTACT: 
Additional information or a copy of the 
collection may be requested from: 

OCC: Mary Gottlieb, OCC Clearance 


Officer, or Camille Dickerson, 202-874-_ 


5090, Legislative and Regulatory 
Activities Division, Office of the 
Comptroller of the Currency, 250 E 
Street, SW., Washington, DC 20219. 

Board: Michelle Long, Federal 
Reserve Board Clearance Officer, 202— 
452-3829, Division of Research and ~ 
Statistics, Board of Governors of the 
Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551. 
Telecommunications Device for the Deaf 
(TDD) users may call 202-263-4869, 
Board of Governors of the Federal 
Reserve System, 20th and C Streets, 
NW., Washington, DC 20551. 

FDIC: Steven F. Hanft, Clearance 
Officer, at shanft@fdic.gov, (202-898-— 
3907), Room MB-2088, Legal Division, 
Federal Deposit Insurance Corporation, 
550 17th Street, NW., Washington, DC 
20429. 


SUPPLEMENTARY INFORMATION: Proposal 
to request approval from OMB of the 
extension for three years, with revision, 
of the following currently approved 
collections of information: 
Report Title: Foreign Branch Report of 
Condition. 
Form Numbers: FFIEC 030 and FFIEC 
0308S. 
of Response: Annually, 
d quarterly for significant branches. 
Affected Public: Business or other for 
Bi 


OCC 


OMB Number: 1557-0099. 
Estimated Number of Respondents: 
118 annual branch respondents (FFIEC 
030); 73 quarterly branch respondents 

(FFIEC 030); 200 annual branch 
respondents (FFIEC 0308S). 

Estimated Average Time per 
Response: 3.4 burden hours (FFIEC 
030); 0.5 burden hours (FFIEC 030S). 


Estimated Total Annual Burden: 
1,494 burden hours. 


Board 


OMB Number: 7100-0071. 

Estimated Number of Respondents: 17 
annual branch respondents (FFIEC 030); 
16 quarterly branch respondents (FFIEC 
030); 24 annual branch respondents 
(FFIEC 0308S). 

Estimated Average Time per 
Response: 3.4 burden hours (FFIEC 
030); 0.5 burden hours (FFIEC 030S). 

Estimated Total Annual Burden: 288 
burden hours. 


FDIC 


OMB Number: 3064-0011. 

Estimated Number of Respondents: 6 
annual respondents (FFIEC 030); 2 
quarterly respondents (FFIEC 030); 7 
annual respondents (FFIEC 0308). 

Estimated Average Time per 
Response: 3.4 burden hours (FFIEC 
030); 0.5 burden hours (FFIEC 0308S). 

Estimated Total Annual Burden: 51 
burden hours. 


General Description of Reports 


This information collection is 
mandatory: 12 U.S.C. 321, 324, and 602 
(Board); 12 U.S.C. 602 (OCC); and 12 
U.S.C. 1828 (FDIC). This information 
collection is given confidential 
treatment (5 U.S.C. 552(b)(8)). 


Abstract 


The FFIEC 030 and FFIEC 030S 
contain asset and liability information 
for foreign branches of insured U.S. 
commercial banks and state-chartered 
savings banks and is required for 
regulatory and supervisory purposes. 
The information is used to analyze the 
foreign operations of U.S. banks. 
Foreign branches of U.S. banks that 
have in excess of $250 million in total 
assets file the FFIEC 030, with 
significant branches submitting the 
report quarterly and other branches in 
this size range submitting the report 
annually as of December 31. Foreign 
branches with total assets between $50 
million and $250 million file the 
abbreviated FFIEC 030S report annually 
as of December 31. Foreign branches 
with less than $50 million in total assets 
are exempt from reporting. All reports 
are filed with the appropriate Federal 


- Reserve District Bank. The Federal 


Reserve collects this information on 
behalf of the parent U.S. bank’s primary 
federal bank regulatory agency. 


Current Actions 


In response to the July 14, 2006, 
notice published in the Federal Register 
(71 FR 40119), the agencies did not 
receive any comments. The revisions to 
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the FFIEC 030 have been approved by 
the FFIEC as originally proposed and 
are summarized below. The agencies 
will implement the changes as of the 

- December 31, 2006, reporting date. 


Listing of Revisions 


A. Revisions to the FFIEC 030 


The agencies will reduce reporting 
burden by eliminating five reporting 
items for branches with total assets in 
excess of $250 million because the 
aggregate amounts reported in these 
items have declined substantially to a 
nominal amount. The five items being 
eliminated are: 

e Asset item 6.d, ‘“Loans to foreign 
governments and official institutions.” 
Amounts will be included in current 
item 6.e, “Loans and lease financing 
receivables: To all others.” 

e Asset item 7, “Customers” liability 
to this bank on acceptances 
outstanding.” Amounts will be included 
in current item 13, ‘“‘Other assets.” 

e Asset item 9, ‘Accrued interest 
receivable.”’ Amounts will be included 
in current item 13, “Other assets.” 

e Liability item 19, “Bank’s liability 
on acceptances executed and 
outstanding.” Amounts will be included 
in current item 24, ‘‘Other liabilities.” 

e Liability item 20, ‘““Accrued taxes 
and other expenses,”’ Amounts will be 
included in current item 24, “‘Other 
liabilities.”’ 

B. Implementation of the FFIEC 030S 


The agencies are creating an 
abbreviated or “‘short”’ report (FFIEC 
030S) containing five items that ; 
branches with total assets between $50 
million and $250 million will file on an 
annual basis in lieu of the FFIEC 030 
form. The scope of the FFIEC 0308S is 
comparable to a report filed with the 
Federal Reserve by U.S. banking 
organizations for their foreign 
subsidiaries.1 The items for this report 
are considered the minimum 
information needed to serve as 
indicators of higher business volume, 
risk, and complexity in small-sized 
foreign branches. The reported 
information will also be used to monitor 
potential developments that may pose 
risks to the overall operations of the 
parent bank. The items for the FFIEC 
0308S are: 

e Gross due from related institutions 
(a combination of current FFIEC 030 
asset items 11 and 12) 

e Total assets (current FFIEC 030 
asset item 14) 


_ 1 Abbreviated Financial Statements of Foreign 
Subsidiaries of U.S. Banking Organizations (FR 
2314S; OMB No. 7100-0073), filed for subsidiaries 
with assets between $50 million and $250 million. 


e Gross due to related institutions (a — 


combination of current FFIEC 030 
liability items 22 and 23) 


e Total gross notional amount of 
derivative contracts (a combination of 
current FFIEC 030 derivative items 26, 
27, 28, and 31) 


e Commercial and similar letters of 
credit, standby letters of credit, and 
foreign office guarantees (a combination 
of current FFIEC 030 off-balance sheet 
items 29 and 30) 


C. Exempt Entities 


The agencies will exempt foreign 
branches with total assets below $50 
million from both the FFIEC 030 and 
FFIEC 0308S annual filing requirements. 


Request for Comment 


Comments are invited on: 


a. Whether the information 
collections are necessary for the 
agencies’ duties and responsibilities, 
including whether the information has 
practical utility; 

b. The accuracy of the agencies’ 
estimates of the burden of the 
information collections, including the 
validity of the methodology and 
assumptions used; 


c. Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 


d. Ways to minimize the burden of the 
information collections on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and 


e. Estimates of capital or start up costs 
and costs of operation, maintenance, 
and purchase of services to provide the 
requested information. 


Comments submitted in response to 
this notice will be shared among the 
agencies. All comments will become a 
matter of public record. Written 
comments should address the accuracy 
of the burden estimates and ways to 
minimize burden, including the use of 
automated collection techniques or the 
use of other forms of information 
technology, as well as other relevant 
aspects of the information collection 
request. 


Dated: September 29, 2006. 
Stuart Feldstein, 


Assistant Director, Legislative and Regulatory 
Activities Division. 


Board of Governors of the Federal Reserve 
System, October 2, 2006. 


Jennifer J. Johnson, 
Secretary of the Board. 


Dated at Washington, DC, this 27th day of 
September, 2006. 


Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Executive Secretary. 

[FR Doc. 06-8529 Filed 10-5—06; 8:45 am] 
BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Sunshine Act Meeting; Notice of 
Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 10 a.m. on 
Tuesday, October 10, 2006, to consider 
the following matters: 


SUMMARY AGENDA: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 


Disposition of minutes of previous 
Board of Directors’ meetings. 


Summary reports, status reports, and 
reporis of actions taken pursuant to 
authority delegated by the Board of 
Directors. 


DISCUSSION AGENDA: 


Memorandum and resolution re: Final 
Rule to Implement the One-Time 
Assessment Credit. 


Memorandum and resolution re: Final 
Rule to Implement Assessment 
Dividend Requirements. 


The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550-17th Street, 
NW., Washington, DC. 

The FDIC will provide attendees with 
auxiliary aids (e.g., sign language 
interpretation) required for this meeting. 
Those attendees needing such assistance 
should call (703) 562-6067 (Voice or 
TTY), to make necessary arrangements. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Robert E. Feldman, Executive 
Secretary of the Corporation, at (202) 
898-7122. 

Dated: October 3, 2006. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Executive Secretary. 

[FR Doc. 06-8544 Filed 10—3-06; 4:19 pm] 
BILLING CODE 6714-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Sunshine Act Meeting; Notice of 
Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine (5 
U.S.C. 552b), notice is hereby given that 
at 10:30 a.m. on Tuesday, October 10, 
2006, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, pursuant to 
section 552b(c)(2), (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), (c)(9)(B), and (c)(10) Title 5, 
United States Code, to consider matters 
relating to the Corporation’s supervisory 
and corporate activities. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550-17th Street, © 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Robert E. Feldman, Assistant 
Executive Secretary of the Corporation, 
at (202) 898-7122. 

Dated: October 3, 2006. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 
[FR Doc. 06-8545 Filed 10-3-06; 4:18 pm] 
BILLING CODE 6714-01-M 


FEDERAL HOUSING FINANCE BOARD 
[No. 2006—N-06] 


Submission for OMB Review; 
Comment Request 


AGENCY: Federal Housing Finance 
Board. 


ACTION: Notice. 


SUMMARY: In accordance with the 
requirements of the Paperwork 
Reduction Act of 1995, the Federal 
Housing Finance Board (Finance Board) 
is submitting the information collection 
entitled ‘Affordable Housing Program 
(AHP)” to the Office of Management and 
Budget (OMB) for review and approval 
of a 3 year extension of the OMB control 
number, 3069-0006, which is due to 
expire on July 31, 2007. 

DATES: Interested persons may submit 
comments on or before November 6, 
2006. 


ADDRESSES: Submit comments to the 
Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget, Attention: Desk Officer for the 
Federal Housing Finance Board, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: For 
further information or copies of the 


information collection contact: Charles 
E. McLean, Associate Director,. 
mcleanc@fhfb.gov, 202-408-2537, or 
Deattra D. Perkins, Community 
Development Specialist, 
perkinsd@fhfb.gov, 202-408-2527, both 
of the Supervisory and Regulatory 
Policy Division of the Office of 
Supervision. You also can contact staff 
by regular mail to the Federal Housing 
Finance Board, 1625 Eye Street, NW., 
Washington, DC 20006. 
SUPPLEMENTARY INFORMATION: 


A. Need For and Use of the Information 
Collection 


Section 10(j) of the Federal Home 
Loan Bank Act (Bank Act) (12 U.S.C. 
1430(j)), requires the Finance Board to 
promulgate regulations under which 
each of the 12 Federal Home Loan 
Banks (Banks) must establish an 
Affordable Housing Program to make 
subsidized advances to members 
engaged in lending for long term, low- - 
and moderate-income, owner-occupied 
and affordable rental housing at 
subsidized interest rates. See 12 U.S.C. 
1430(j). Section 10(j) also establishes the 
standards and requirements for making 
subsidized AHP advances to Bank 
members. Part 951 of the Finance Board 
regulations implements the statutory 
requirements and authorizes the Banks 
to make AHP funding decisions. See 12 
CFR part 951. 

On August 9, 2006, the Board of 
Directors of the Finance Board moved 
the AHP data requirements from part 
951 into its Data Reporting Manual 
(DRM). See Resolution Number 2006-13 
(available electronically in the Finance 
Board’s FOIA Reading Room: http:// 
www.fhfb.gov/Default.aspx?Page=59& 
ListCategory=9#9). The Banks use AHP 
data collection contained in the DRM to 
determine whether an AHP applicant 
satisfies the statutory and regulatory 
requirements to receive subsidized 
advances or direct subsidies under the 
AHP. The Finance Board uses the 
information to ensure that Bank funding 
decisions, and the use of the funds 
awarded, are consistent with statutory 
and regulatory requirements. 

The OMB control number for the 
information collection is 3069-0006. 
The OMB clearance for the information 
collection expires on July 31, 2007. The 
likely respondents include Bank 
members and applicants for AHP 
funding. 


B. Burden Estimate 


In April 2005, the Finance Board 
provided notice in the Federal Register 
concerning the burden for the seven 
different facets of the AHP information 
collection—AHP applications, AHP 


modification requests, AHP monitoring 
agreements, AHP recapture agreements, 
homeownership assistance program 
applications, verifications of statutory 
and regulatory compliance at the tinie of 
subsidy disbursement, and Bank 
Advisory Council Reports and 
recommendations on AHP 
Implementation Plans. See 70 FR 21411 
(April 26, 2005). The 60-day comment 
period closed on June 27, 2005. The 
Finance Board received one comment, 
which supported establishment of 
consistent data reporting requirements 
for the AHP. 

Following publication of the notice, 
the Finance Board moved the AHP data 
requirements from part 951 into its DRM 
and adopted a final rule amending the 
AHP regulation by removing 
prescriptive requirements, clarifying 
certain operational requirements, 
providing additional discretionary 
authority in certain areas, removing 
certain authorities, and otherwise 
streamlining and reorganizing the 
regulation. That final rule is published 
elsewhere in this issue of the Federal 
Register. These actions have affected the 
burden estimates for the information 
collection. The estimate for the total 
hour burden for applicant and member 
respondents for all 7 facets of the AHP 
information collection is 72,113 hours, 
reflecting an increase of 9,075 hours. 
The revised burden estimates are 
discussed below: 


1. AHP Applications 


The Finance Board estimates a total 
annual average of 2,050 applicants for 
AHP funding, with 1 response per 
applicant, and a 24 hour average 
processing time for each application. 
The estimate for the total annual hour 
burden for AHP applications is 49,200 
hours (2,050 applicants x 1 application 
x 24 hours). 


2. AHP Modification Requests 


The Finance Board estimates a total 
annual average of 150 modification 
requests, with 1 response per requestor, 
and a 2.5 hour average processing time 
for each request. The estimate for the 
total annual hour burden for AHP 
modification requests is 375 hours (150 
requestors x 1 request x 2.5 hours). 


3. AHP Monitoring Agreements 


The Finance Board estimates a total 
annual average of 825 AHP monitoring 
agreements, with 1 agreement per 
respondent. The estimate for the average 
hours to implement each AHP 
monitoring agreement and prepare and 
review required reports and 
certifications is 4.5 hours. The estimate 
for the total annual hour burden for 
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AHP monitoring agreements is 3,713 
hours (825 respondents x 1 agreement x 
4.5 hours). : 


4. AHP Recapture Agreements 


The Finance Board estimates a total 
annual average of 825 AHP recapture 
agreements, with 1 agreement per 
respondent. The estimate for the average 
hours to prepare and implement an AHP 
recapture agreement is 1 hour. The 
estimate for the total annual hour 
burden for AHP recapture agreements is 
825 hours (825 respondents x 1 
agreement x 1 hour). 


5. Homeownership Assistance Program 
Applications 


The Finance Board estimates a total 
annual average of 8,000 homeownership 
assistance program applications, with 1 
application per respondent, and a 2 
hour average processing time for each 
application. The number of 
homeownership applications has 
increased from 2,400 to 8,000 due to 
demand for downpayment/closing cost 
assistance by households residing in the 
United States. The estimate for the total 
annual hour burden for homeownership 
assistance program applications is 
16,000 hours (8,000 a x1 
application x 2 hours). 


6. Verification of Statutory and 
Regulatory Compliance Submissions 


The Finance Board estimates a total 
annual average of 2,000 submissions to 
verify compliance with statutory and 
regulatory requirements with 1 
submission per respondent. The 
estimate for the average hours to review 
database records for completeness and 
accuracy prior to submission and 
validation is 1 hour. The estimate for 
the total annual hour burden for 
verification of compliance submissions 
is 2,000 hours (2,000 respondents x 1 
submission x 1 hour). 


7. Bank Advisory Council Reports and 
Recommendations on AHP 
Implementation Plan 


Member and applicant respondents 
incur no costs because the Bank 
Advisory Councils prepare and the 
Banks and Finance Board review 
Advisory Council reports and 

_ recommendations. 


C. Comment Request 


Written comments are requested on: 
(1) Whether the collection of 
information is necessary for the proper 
performance of Finance Board 
functions, including whether the 
information has practical utility; (2) the 
accuracy of the Finance Board estimates 
of the burdens of the collection of 


information; (3) ways to enhance the 
quality, utility and clarity of the 
information collected; and (4) ways to 
minimize the burden of the collection of 
information on applicants and housing 
associates, including through the use of 
automated collection techniques or 
other forms of information technology. 
Comments may be submitted to OMB in 
writing at the address listed above. 
Dated: September 29, 2006. 
By the Federal Housing Finance Board. 
Neil R. Crowley, 
Deputy General Counsel. 
[FR Doc. 06-8493 Filed 10-5—-06; 8:45 am] 
BILLING CODE 6725-01-P 


FEDERAL HOUSING FINANCE BOARD 


Sunshine Act Meeting Notice; 
Announcing a Partially Open Meeting 
of the Board of Directors 


TIME AND DATE: The open meeting of the 
Board of Directors is scheduled to begin 
at 10 a.m. on Wednesday, October 11, 
2006. The closed portion of the meeting 
will follow immediately the open 
portion of the meeting. 


PLACE: Board Room, First Floor, Federal 
Housing Finance Board, 1625 Eye 
Street, NW., Washington, DC 2006. 


STATUS: The first portion of the meeting 
will be open to the public. The final 
portion of the meeting will be closed to 
the public. 


MATTERS TO BE CONSIDERED AT THE OPEN 
PORTION: 

Appointments to the Financing 
Corporation (FICO) Directorate. 

Enhancing Protections for Personally 
Identifiable Information. 

Modification of Data Reporting 
Requirements for the Call Report 
System. 

Amendment to the Capital Structure 

Plan of the Federal Home Loan Bank of 
Seattle. 


MATTER TO BE CONSIDERED AT THE CLOSED 
PORTION: 

Periodic Update of Examination 
Program Development and Supervisory 
Findings. 

CONTACT PERSON FOR MORE INFORMATION: 
Sheila Willis, Paralegal Specialist, 
Office of General Counsel, at 202—408- 
2876 or williss@fhfb.gov. 

Dated: October 4, 2006. 

By the Federal Housing Finance Board. 
John P. Kennedy, 

General Council. 
[FR Doc. 06-8582 Filed 10—4—06; 3:55 pm] 
BILLING CODE 6725-01-P 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 


- Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than October 
24, 2006. 

A. Federal Reserve Bank of Atlanta 
(Andre Anderson, Vice President) 1000 
Peachtree Street, N.E., Atlanta, Georgia 
30309: 

1.Gloria Bienvenu Callais, Charles 
Michael Callais, Corey Joseph Calais, 
Paul Abdon Callais, and Peter Wade 
Callais, to acquire additional shares of 
United Community Bancshares, Inc. and 
thereby indirectly acquire voting shares 
of United Community Bank, both of 
Gonzales, Louisina. 

Board of Governors of the Federal Reserve 
System, October 3, 2006. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6-16562 Filed 10-506; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
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indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www. ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than November 3, 
2006. 


A. Federal Reserve Bank of Chicago 
(Patrick M. Wilder, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690-1414: 

1. Bancorp Financial, Inc., Evergreen 
Park, Illinois; to become a bank holding 
company by acquiring 100 percent of 
the voting shares of Evergreen Interim 
Bank, Evergreen Park, Illinois (in 
organization). 

Board of Governors of the Federal Reserve 
System, October 3, 2006. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. E6—16561 Filed 10-5—06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention . 

[60Day—06-0502] 

Proposed Data Collections Submitted 


for Public Comment and 
Recommendations 


In compliance with the requirement 
of section 3506(c)(2)(A) of the. 


Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS-D74, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov: 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 


notice. 


Proposed Project 


Racial and Ethnic Approaches to 
Community Health (REACH) 2010 
Evaluation (0920—0502)—Revision— 
National Center for Chronic Disease 
Prevention and Health Promotion 
(NCCDPHP), Centers for Disease Control 
and Prevention (CDC). 


Background and Brief Description 


REACH 2010 is a part of the 
Department of Health and Human 
Services’ response to the President’s 
Race Initiative and to the Healthy 
People 2010 goal to eliminate health 
disparities in the health status of racial 
and ethnic minorities. 

After initial review of the national 
data, a study approach was adopted on 
the statistical techniques of ‘excess 
deaths”’ to define the difference in 
minority health in relation to non- 


ESTIMATED ANNUALIZED BURDEN HOURS 


minority health. The analysis of excess 
deaths revealed that six specific health 
areas accounted for more than 80 
percent of the higher annual proportion 
of minority deaths. Because of these 
sobering statistics, and the overarching 
goals of Healthy People 2010 to 
eliminate disparities in health, this 
program was launched in 1999 and is 
currently ongoing. This is a proposed 
revision to the currently approved 
project. REACH 2010 will help to 
continue assessing the prevalence of 
self-reported risk behaviors associated 
with cardiovascular disease, health 
disparities in infant mortality; deficits 
in breast and cervical cancer screening 
and management; diabetes; HIV/AIDS; 
and deficits in childhood and adult 
immunizations. 


This jointly developed program was 
designed to be lead by the communities 
in which it serves, and to demonstrate 
that adequately funded community- 
based programs can be instrumental in 
reducing health disparities in their 
communities. REACH 2010 serves 
communities with: African American, 
American Indian, Hispanic American, 
Asian American, and Pacific Islander 
citizens. As part of the program 
evaluation, CDC has collected uniform 
surveys annually in 27 communities 
since 2001. The survey which contains 
questions that are standard public 
health performance measures for each 
health priority areas are administered by 
telephone or in-person interview. 
REACH 2010 will be changed so that 
these surveys will be conducted in only 
20 communities (900 individuals each) 
after October 2007. However, the 
questionnaire used will remain the 
same. 


There are no costs to respondents 
except their time to participate in the 
survey. 


| Respondents 


No. of re- 
spondents 


sponses per 
respondent 


Average bur- 
den per re- 
sponse 
(in hrs.) 


No. of re- Total burden 


hours) 


Adult ages 18 and older who live in communities participating in the 


REACH 2010 Program 


18,000 


4,500 
4,500 
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Dated: October 2, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6-16501 Filed 10—5—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS-684A-—1] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services. 

In compliance with the requirement 
of section 3506(c)({2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
_collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: End-Stage Renal 
Disease (ESRD) Network Business 
Proposal Forms and Supporting 
Regulations in 42 CFR 405.2110 and 42 
CFR 405.2112; Use: Section 1881(c) of 
the Social Security Act establishes 
ESRD Network contracts. The 
regulations designated at 42 CFR 
405.2110 and 405.2112 designated 18 
End Stage Renal Disease (ESRD) 
Networks which are funded by 
renewable contracts. These contracts are 
on 3-year cycles. To better administer 
the program, CMS requires the 
contractors to submit a standardized 
business proposal package of forms so 
that cost proposing and pricing among 
the ESRD Networks will be uniform and 
easily tracked by CMS. Form Number: 
CMS-—684A-~I (OMB#: 0938-0658); 
Frequency: Reporting—Other, every 
three years; Affected Public: Not-for- 


profit institutions; Number of 
Respondents: 18; Total Annual 
Responses: 36; Total Annual Hours: 
1,080. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web Site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to - 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on December 5, 2006. 
CMS, Office of Strategic Operations and 

Regulatory Affairs, Division of 

Regulations Development—C, 

Attention: Bonnie L Harkless, Room 

C4-—26-05, 7500 Security Boulevard, 

Baltimore, Maryland 21244-1850. 

Dated: September 29, 2006. 

Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. E6—16598 Filed 10—5—06; 8:45 am] 


. BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES (HHS) 


Centers for Medicare & Medicaid 
Services 


Notice of Hearing: Reconsideration of 
Disapproval of Oregon State Plan 
Amendment 05-003 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice of hearing. 


SUMMARY: This notice announces an 
administrative hearing to be held on | 
December 8, 2006, at 2201 6th Street, 
Suite 1101, Seattle, Washington 98121, 
to reconsider CMS’ decision to 
disapprove Oregon State plan 
amendment 05-003. 

Closing Date: Requests to participate 
in the hearing as a party must be 
received by the presiding officer by 
October 23, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scully-Hayes, Presiding 
Officer, CMS, Lord Baltimore Drive, 
Mail Stop LB—23-20, Baltimore, 
Maryland 21244, Telephone: (410) 786— 
2055. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 


hearing to reconsider CMS’ decision to 
disapprove Oregon State plan 
amendment (SPA) 05-003 which was 
resubmitted on April 11, 2006. This 
SPA was disapproved on July 10, 2006. 
Under SPA 05-003, Oregon proposed to 
modify the State’s methodology for 
calculating supplemental payments that 
are tied to the regulatory upper payment 
limit (UPL) for inpatient hospital 
services. 

This amendment was disapproved 
because it did not comport with the 
general requirements of section 1902(a) 
and the specific requirements of 
1902(a)(30)(A) of the Social Security Act 
(the Act). 

At issue in this reconsideration is 
whether the State has demonstrated that 
the proposed supplemental payments, 
in conjunction with regular payments, 
would result in rates that are consistent 
with the regulatory UPL established at 
42 CFR 447.272 under the authority of 
section 1902(a)(30)(A) of the Act, which 


_ requires that provider payment rates be 


“consistent with efficiency, economy, 
and quality of care.’”’ Under that 
regulatory UPL, rates must be based on 


_ areasonable estimate of what would be 


paid under Medicare payment 
principles for the same services. Also at 
issue is whether, in the absence of such 
a showing, the State plan can be a sound 
basis for Federal financial participation 
(FFP). 

- Ina formal request for additional 
information and several subsequent 
discussions, CMS requested that the 
State demonstrate that its calculation of 
the UPL for inpatient hospital services 
would be a reasonable estimate of what 
would be paid under Medicare payment 
principles for the same services, which 
is the standard set forth in the Federal 
regulations at 42 CFR 447.272(b)(1). 
Oregon currently uses a case-mix index 
model to determine the UPL as specified 
in the approved Medicaid State plan, 
but proposed in SPA 05-003 to change 
to a length of stay (LOS) model. Case 
mix acuity appears to be a more ~ 
accurate adjuster for Medicaid acuity 
than the LOS model because it reflects 
increases in services furnished, as 
opposed to just being based on the 
amount of time that patients spend in 
the hospital. Applying a case-mix index 
model to services furnished by the 
Oregon Health and Science University 
to adjust for Medicaid acuity reduced 
the UPL for inpatient hospital services 
for all non-State governmentally owned 
or operated hospitals by about 25 
percent compared to the LOS model. 
(The difference between the two 
adjustments is an indication that, while 
Medicaid patients may have longer 
lengths of stay, the length of stay does 
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not reflect greater service needs.) In 
other words, Oregon proposed to use the 
LOS adjustment instead of the case-mix 
adjustment, but did not provide CMS 
any additional information in order to 
demonstrate that use of the LOS 
adjustment would accurately reflect 
UPL requirements, or would otherwise 
result in rates that were consistent with 
efficiency, economy, and quality of care 
pursuant to section 1902(a)(30)(A) of the 
Act. 

Furthermore, under Federal 
regulations at 42 CFR 430.10, 
implementing the requirements for State 
plans in section 1902(a) generally, the 
State plan must demonstrate to CMS 
that the plan can serve as a basis for FFP 
available under section 1903(a)(1) of the 
Act. Absent information that the 
proposed rates would be consistent with 
the applicable UPL, we could not 
conclude that the proposed rates could 
be a basis for FFP. 

Section 1116 of the Act and Federal 
regulations at 42 CFR part 430, establish 
_ Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. CMS is 
required to publish a copy of the notice 
to a State Medicaid agency that informs 
the agency of the time and place of the 
hearing, and the issues to be considered. 
If we subsequently notify the agency of 
additional issues that will be considered 
at the hearing, we will also publish that 
notice. 

Any individual or group that wants to 
participate in the hearing as.a party 
must petition the presiding officer 
within 15 days after publication of this 
notice, in accordance with the 
requirements contained at 42 CFR 
430.76(b)(2). Any interested person or 
organization that wants to participate as 
amicus curiae must petition the 
presiding officer before the hearing 
begins in accordance with the 
requirements contained at 42CFR 
430.76(c). If the hearing is later 
rescheduled, the presiding officer will 
notify all participants. 

The notice to Oregon announcing an 
administrative hearing to reconsider the 
disapproval of its SPA reads as follows: 

Allen Douma, M.D., Administrator, 
Department of Human Services, Health . 
Services, Office of Medical Assistance 
Programs, 500 Summer Street, NE., E49, 
Salem, OR 97301-1079. 

Dear Dr. Douma: 

I am responding to your request for 
reconsideration of the decision to disapprove 
the Oregon State plan amendment (SPA) 05- 
003, which was resubmitted on April 11, 
2006, and disapproved on July 10, 2006. 

Under SPA 05-003, Oregon was proposing 
to modify the State’s methodology for 
calculating supplemental payments that are 


tied to the regulatory upper payment limit 

(UPL) for inpatient hospital services. 

This amendment was disapproved because 
it did not comport with the general 
requirements of section 1902(a) and the 
specific requirements of 1902(a)(30)(A) of the 
Social Security Act (the Act). 

- At issue in this reconsideration is whether 
the State has demonstrated that the proposed 
supplemental payments, in conjunction with 
regular payments, would result in rates that 
are consistent with the regulatory UPL 
established at 42 CFR 447.272 under the 
authority of section 1902(a)(30)(A) of the Act, 
which requires that provider payment rates 
be “consistent with efficiency, economy, and 
quality of care.” Under that regulatory UPL, 
rates must be based on a reasonable estimate 
of what would be paid under Medicare 
payment principles for the same services. 


_ Also at issue is whether, in the absence of 


such a showing, the State plan can be a 
sound basis for Federal financial 
participation (FFP). 

In a formal request for additional 
information and several subsequent 
discussions, the Centers for Medicare & 
Medicaid Services (CMS) requested that the 
State demonstrate that its calculation of the 
UPL for inpatient hospital services would be 
a reasonable estimate of what would be paid 
under Medicare payment principles for the 
same services, which is the standard set forth 
in the Federal regulations at 42 CFR 
447.272(b)(1). Oregon currently uses a case- 
mix index model to determine the UPL as 
specified in the approved Medicaid State 
plan, but proposed in SPA 05-003 to change 
to a length of stay (LOS) model. Case mix 
acuity appears to be a more accurate adjuster 
for Medicaid acuity than the LOS model 
because it reflects increases in services 
furnished, as opposed to just being based on 
the amount of time that patients spend in the 
hospital. Applying a case-mix index model to 
services furnished by the Oregon Health and 
Science University to adjust for Medicaid 
acuity reduced the UPL for inpatient hospital 
services for all non-State governmentally 
owned or operated hospitals by about 25 
percent compared to the LOS model. (The 
difference between the two adjustments is an 
indication that, while Medicaid patients may 
have longer lengths of stay, the length of stay 
does not reflect greater service needs.) In 
other words, Oregon proposed to use the LOS 
adjustment instead of the case-mix 
adjustment, but did not provide CMS any 
additional information in order to 
demonstrate that use of the LOS adjustment 
would accurately reflect UPL requirements, 
or would otherwise result in rates that were 
consistent with efficiency, economy, and 
quality of care pursuant to section 
1902(a)(30)(A) of the Act. 

Furthermore, under Federal regulations at 
42 CFR 430.10, implementing the 
requirements for State plans in section 
1902(a) generally, the State plan must 
demonstrate to CMS that the plan can serve 
as a basis for FFP available under section 
1903(a)(1) of the Act. Absent information that 
the proposed rates would be consistent with | 
the applicable UPL, we could not conclude 
that the proposed rates could be a basis for 
FFP. 


I am scheduling a hearing on your request 
for reconsideration to be held on December 
8, 2006, at 2201 6th Avenue, Suite 1101, 
Seattle, Washington 98121, to reconsider the 
decision to disapprove SPA 05-003. If this 
date is not acceptable, we would be glad to 
set another date that is mutually agreeable to 
the parties. The hearing will be governed by 
the procedures prescribed at 42 CFR Part 430. 

I am designating Ms. Kathleen Scully- 
Hayes as the presiding officer. If these 
arrangements present any problems, please 
contact the presiding officer at (410) 786- 
2055. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the presiding officer to indicate 
acceptability of the hearing date that has 
been scheduled and provide names of the 
individuals who will represent the State at 
the hearing. : 

Sincerely, Mark B. McClellan, M.D., PhD. 

Section 1116 of the Social Security Act (42 
U.S.C. 1316); 42 CFR 430.18). 


(Catalog of Federal Domestic Assistance 
program No. 13.714, Medicaid Assistance 
Program.) 

Dated: September 29, 2006. 

Mark B. McClellan, 


Administrator, Centers for Medicare & 
Medicaid Services. 


[FR Doc. E6—16600 Filed 10—5-06; 8:45 am] 
BILLING CODE 4120-03-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration for Children and 
Families 


Statement of Organization, Functions, 
and Delegations of Authority 


This notice amends Part K of the 
Statement of Organization, Functions, 
and Delegations of Authority of the 
Department of Health and Human 
Services (DHHS), Administration for 
Children and Families (ACF) as follows: 
Chapter KB, the Administration on 
Children, Youth and Families (ACYF), 
as last amended 71 FR 29649, May 23, 
2006; Chapter KF, Office of Child 
Support Enforcement (OCSE), as last 
amended 67 FR 8816-02, February 26, 
2002; Chapter KH, the Office of Family 
Assistance (OFA), as last amended 71 
FR 29649, May 23, 2006; Chapter KP, 
Office of the Deputy Assistant Secretary 
for Administration (ODASA), as last 
amended 67 FR 54436-—01, August 22, 
2002; Chapter KU, Office of Head Start 
(OHS), as last amended 71 FR 29649, 
May 23, 2006; Chapter KJ, Office of 
Regional Operations (ORO) as last 
amended 62 FR 4295-01, January 29, 
1997; and Chapter KD, Regions I—X as 
last amended 68 FR 65291-01 
November 19, 2003. This Notice 
completes the implementation of the 
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reorganization published in the Federal 
Register on May 23, 2006. 

This Notice establishes the 
substructure(s) of the Office of Family 
Assistance and the Office of Head Start. 
It also changes the existing structures 
and organization of the Regional Offices 
and realigns some of the regional staff 
to make them a part of and reporting to, 
various Central Office components. 

. Additionally, the reorganization revises 
the functions of the Regional 
Administrators and places them under 
the Office of Regional Operations (KJ). 

The changes are as follows: 


I, Under Chapter K, Administration for 
Children and Families, delete Chapter 
KDI-X in their entireties. 


II. Under Chapter KJ, Office of Regional 
Operations, delete in its entirety and 
replace with the following: 


KJ.00 Mission. The Office of Regional 
Operations (ORO) advises the Assistant 
Secretary for Children and Families on 
all strategic and operational activities 
related to implementation of the 
agency’s national goals and priorities at 
the regional level. ORO oversees the 
performance of the Offices of the 
Regional Administrators (ORA) on all 
coordination of cross-cutting and 
special emphasis programs and 
initiatives, emergency preparedness, 
tribal government relations, State, and 
local ACF-related affairs, and 
administrative functions in Regions I-X, 
Offices of the Regional Administrators 
(ORA). 

The ORAs are located in the ten 
DHHS Regional Offices: Region I 
(Boston), Region II (New York), Region 
III (Philadelphia), Region IV (Atlanta), 
Region V (Chicago), Region VI (Dallas), 
Region VII (Kansas City), Region VII 
(Denver), Region IX (San Francisco), and 
Region X (Seattle). Each ORA, through 
the Director, ORO, and in coordination 
with ACF Program Directors, represents 
ACF to States, counties, cities, or towns, 
Territories, and Tribal governments, 
grantees, and public and private local 
organizations. The ORA coordinates 
issues that may have significant regional 
or national impact. The ORA develops 
plans in conjunction with the Program 
Directors to meet ACF goals and 
objectives and initiatives and 
participates in regional activities to 
inform the public about ACF programs 
at the regional level in coordination 
with the ACF Office of Public Affairs. 
The ORA contributes to the 
development of ACF national policy 
based on knowledge of services in the 
region. 

KJ.10 Organization. The Office of — 
Regional Operations (ORO) is headed by 


a Director who reports to the Assistant 
Secretary for Children and Families. 
The ORO is organized as follows: Office 
of the Director (KJA); Regional 
Operations Staff (KJB); Office of the 
Regional Administrators (KJDI-X). 

KJ.20 Functions. 

A. Office of the Director (KJA): The 
Office of the Director (OD) provides 
executive leadership and assistance on 
all strategic and operational activities 
related to implementation of the 


‘agency’s national goals and priorities at 


the regional level. The Director is the 
principal advisor to the Assistant 
Secretary for Children and Families on 
regional matters involving special 
emphasis programs and initiatives, 
emergency preparedness, Tribal 
government relations, State, and local 
ACF partnership activities, and regional 
administrative functions. The Director 
represents the Assistant Secretary for 
Children and Families within DHHS 
and with other Federal agencies and 
task forces on regional activities. 

The OD:.(1) Oversees the Regional 
Administrators in administering 
regional activities and implementing 
cross-cutting program initiatives; (2) 
serves as a focal point for operational 
and long-range planning; and (3) 
coordinates with the ACF Central Office 
components to ensure that the Regional 
Administrators can help coordinate 
certain national priorities and 
initiatives, State, and local partnership 
activities, special programs, and 
emergency preparedness and response 
operations. 

B. Regional Operations Staff (KJB): 
The Regional Operations Staff (ROS): (1) 
Develops and manages liaison processes 
between ACF Regional Offices and the 
Assistant Secretary for Children and 
Families; (2) supports the Offices of the 
Regional Administrators (ORA) of each 
region by implementing and overseeing 
the management systems and 
procedures for communication and 
workload that emanate from ACF 
national priorities and initiatives, 
special emphasis programs, emergency 
preparedness, tribal government 
relations, and State, and local ACF 
partnership activities; (3) monitors and 
evaluates ORA operations and makes 
plans for the utilization of regional 
resources to accomplish approved 
objectives; and (4) manages 
administrative and human resources 
functions; and salaries and expenses for 
the ORA. 

C. Offices of the Regional 
Administrators (KJDI-X): Each of the 
Offices of the Regional Administrators 
(ORA) is headed by a Regional 
Administrator who reports to the 
Assistant Secretary for Children and 


Families through the Director, ORO. 
Each Office: (1) Helps support ACF’s 
key national goals and priorities; (2) 
communicates ACF’s regional interests, 
concerns, and relationships within the 
Department and among other Federal 
agencies and focuses on State agency 
culture change, more effective 
partnerships, and improved customer 
service; (3) manages special and 
sensitive projects; (4) serves as a focal 
point for public affairs and contacts 
with the media, public awareness 
activities, information dissemination, 
and education campaigns in 
coordination with the ACF Office of 
Public Affairs and in conjunction with 
the DHHS Regional Director; (5) assists 
the ACF Regional Administrator in the 
management of cross-cutting initiatives 
and activities among the regional 


‘components; and (6) as appropriate, and 
’ in coordination with the ACF Central 


Office components, assists with 
activities relating to developmental 
disabilities, refugee resettlement, 
economic and community development, 
tribal and special initiative activities. 

The Regional Administrators: (1) 
Oversee the management of ACF 
regional staff in the ORA; (2) coordinate 
activities across regional programs; (3) 
ensure that goals and objectives are 
carried out; and (4) alert the Assistant 
Secretary for Children and Families 
through the Director, ORO, and/or 
Central Office ACF Program Directors to 
problems and issues that may have 
significant regional or national impact. 

As requested by the Director of 
Regional Operations or Central Office 
ACF Program Directors, the ORA 
represents ACF at the regional level in 
executive communications within ACF, 
with the DHHS Regional Director, other 
DHHS Operating Divisions, other 
Federal agencies, and public or private 
local organizations. 

Within the ORA, an administrative 
staff: (1) Develops regional work plans, 
in coordination with Central Office 
Program Directors, related to the overall 
ACF strategic plans, and tracks, 
monitors, and reports on regional 
progress in the attainment of ACF 
national goals and objectives; (2) 
coordinates routine budget, 
administrative, and human resource 
functions as required, including 
Executive Secretariat, ACF-controlled 
space, computer and computer 
peripheral equipment, and health and 
safety for the ORA; (3) coordinates ACF 
programs during emergencies in the 
regions, including natural disasters, 
pandemic flu, or other disasters; (4) 
serves as ACF’s focal point for COOP 
planning, implementation, and 
coordination; (5) coordinates regional 
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ACF deployments of human services 
assessments and action teams during 
State and/or Federally declared 
emergencies and disasters; and (6) 

. coordinates resources for regional 
special emphasis activities with the 
DHHS Regional Director’s office. 


Ii. Under Chapter KP; Office of the 
Deputy Assistant Secretary for 
Administration, make the following 
changes: 


A. Under KP.00 Mission, add the 
following: 

KP.00 Mission. The Deputy Assistant 
Secretary for Administration serves as 
principal advisor to the Assistant 
Secretary for Children and Families on 
all aspects of personnel administration 
and management; information resource 
management; financial management 
activities; grants policy and overseeing 
the issuance of grants; procurement 
issues; staff development and training 
activities; organizational development 
and organizational analysis; 
administrative services; facilities 
management; and State systems policy. 
The Deputy Assistant Secretary for 
Administration oversees the ACF Equal 
Employment Opportunity and Civil 
Rights program and all administrative 
special initiative activities for ACF. 

B. Under KP Organization, insert the 
following new component after Office of 
Grants Management (KPG): Grants 
Management Regional Units (KPGDI-X). 

C. Under KP.20 Functions, insert the 
following component, under the Office 
of Grants Management (KPG): 

Grants Management Regional Units 
(KPGDI-X): Each Grants Management 
Regional Unit (GMRU) is headed by a 
Regional Grants Management Officer 
who supports the Chief Grants Officer 
(CGO)/Deputy Assistant Secretary for 
Administration in fulfilling ACF’s CGO 
responsibilities. The GMRU serves as 
the principal office in the region for 
grant activities and is responsible for: 

* (1) Ensuring the business and financial 
responsibilities of grants administration 
are carried out; (2) providing direct 
administration and management of ACF 
discretionary, formula, entitlement, and 
block grants in the regions; (3) directing 
all grants and cooperative agreements 
awarded; (4) ensuring compliance with 
applicable statutes, regulations, and 
policies and performing audit 
resolutions; (5) providing leadership 
and technical guidance to ACF 
programs on grant operations and grants 
management issues; (6) interpreting and 
implementing financial policies, 
regulations, legislation, and 
appropriations law as they relate to 
grant administration; (7) securing 
resolution of legal matters relating to 


grants administration and management; 
(8) reviewing cost-allocation plans; (9) 
making recommendations to the 
appropriate program office (a) to 
approve, defer, or disallow claims for 
Federal financial participation in ACF 
formula and entitlement programs and 
(b) to approve or disallow costs under 
ACF discretionary grant programs; and 


' (10) as applicable, making 


recommendations on the clearance and 
closure of audits of State and grantee 
programs, paying particular attention to 
deficiencies that decrease the efficiency 
and effectiveness of ACF programs and 
taking steps to resolve deficiencies. The 
Regional Grants Management Officer 
assisting the CGO/Deputy Assistant 
Secretary for Administration on grants 
management matters with the ACF 
Central Office, States, contractors, and 
grantees. 


IV. Under Chapter KB, Administration 
on Children, Youth and Families 
(ACYF), make the following changes: 


A. Under KB.10 Organization, add the 
following component after the 
Children’s Bureau (KBD): Children’s 
Bureau Regional Program Units 
(KBDDI-X). 

B. Under KB.20 Functions, after the 
Children’s Bureau (KBD), add the 
following new paragraph: 

Children’s Bureau Regional Units 
(KBDDI-X): The Children’s Bureau (CB), 
Regional Program Unit, is headed by a 
CB Regional Program Manager who 
reports to the Associate Commissioner, 
Children’s Bureau, within ACYF. The 
CB Regional Program Manager, through 
subordinate regional staff, in 
collaboration with program 
components, is responsible for: (1) 
Providing program and technical 
administration of CB formula, 
entitlement, block and discretionary 
programs related to child welfare, 
including child abuse and neglect, child 
protective services, family preservation 
and support, adoption, foster care and 
independent living; (2) collaborating 
with the ACF Central Office, States, and 
grantees on all program matters for 
programs or issues that have significant 
implications for the programs; (3) - 
providing technical assistance to 
entities responsible for administering 
CB programs to resolve identified 
problems; (4) ensuring that appropriate 
procedures and practices are adopted; 
(5) working with appropriate State and 


local officials to develop and implement ~ 


outcome-based performance measures; 
and (6) monitoring the programs to 
ensure their efficiency and ~ 
effectiveness, and ensuring that these 
entities conform to Federal laws, 


regulations, policies, and procedures 
governing the programs. 


V. Under Chapter KF, Paragraph A, 
Office of Child Support Enforcement 
(OCSE), make the following changes: 


A. Amend KF.10 Organization, by 
adding the following component: OCSE 
Regional Program Units (KFADI-X). 

B. Amend KF.20 Functions, Paragraph 
A, by adding the following new 
paragraph at the end of Paragraph A: 

OCSE Regional Program Units 
(KFADI-X): Each OCSE Regional 
Program Unit is headed by the OCSE 
Regional Program Manager who reports 
to the Deputy Director (also known as 
the Commissioner, OCSE). The OCSE 
Regional Program Manager, through 
subordinate regional staff, in 
collaboration with program 
components, is responsible for: (1) 
Providing program and technical 
administration of ACF entitlement and 
discretionary programs related to OCSE; 
(2) collaborating with the ACF Central 
Office, States, Tribes, and other grantees 
on all significant program and policy 
matters; (3) providing technical 
assistance to entities responsible for 
administering OCSE programs to resolve 
identified problems; (4) ensuring that 
appropriate procedures and practices 
are adopted; (5) working with 
appropriate State, Tribal, and local 
officials to develop and implement 
outcome-based performance measures; 
and (6) monitoring the programs to 
ensure their efficiency and 
effectiveness, and ensuring that these 
entities conform to Federal laws, 
regulations, policies, and procedures 
governing the programs. 


VI. Under Chapter KH, Office of Family 
Assistance, make the following 
changes: 


A. Delete KH.10 Organization in its 
entirety and replace with the following: 
KH.10 Organization. The Office of 

Family Assistance is headed by a 

Director who reports to the Assistant 

Secretary for Children and Families. 

The Office is organized as follows: 

Office of the Director (KHA). 

TANF Bureau (KHB). 

Division of State and Territory TANF 
Management and Technical Assistance 
(KHB2). 

Division of Data Collection and Analysis 
(KHB3). 

Division of Tribal TANF Management 
(KHB4). 

TANF Bureau Regional Program Units 
(KHBDI-X). 

Child Care Bureau (KHJ). 

Division of Technical Assistance (KHJ1). 

Division of Program Operations (KHJ2). 

Division of Policy (KHJ3). 

Child Care Bureau Regional Program Units 
(KHJDI-X). 
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B. Delete Paragraph, KH.20 functions 
in its entirety and replace with the 
following: 

KH.20 Functions. 

A. Office of the Director (KHA): The 
Office of the Director is directly 
responsible to the Assistant Secretary 
for Children and Families for carrying 
out OFA’s mission and providing 
direction, leadership, guidance, and 
general supervision to the principal 
components of OFA. The Deputy 
director assists the director in carrying 
out the responsibilities for the Office. 
The Associate Director for the TANF 
Bureau and the Associate Director for 
the Child Care Bureau report to the OFA 
Director. The Office: (1) provides public 
information services by responding to 
inquiries from the public and private 
sectors from both domestic and 
international entities via written and 
electronic communication; (2) 
coordinates and organizes the printing 
and distribution of policy and guidance 
documents and responds to Freedom of 
Information Act requests; (3) manages 
the formulation and execution of the 
budgets for OFA programs and for 
Federal administration; (4) serves as the 
focal point for operational and long- 
range planning; (5) functions as 
Executive Secretariat for OFA, including 
managing correspondence, 
correspondence systems, and electronic 
mail requests; and (6) provides 
management and administrative 
services and advice, by coordinating 
human resources activities, developing 
policy and procedures relating to these 
activities. 

B. TANF Bureau (KHB): The TANF 
Bureau is headed by the Associate 
Director for TANF and reports to the 
Director on issues regarding temporary 
assistance, self-sufficiency, Native 
Employment Works (NEW), healthy 
marriage, and responsible fatherhood. 
The Associate Director for TANF serves 
as the principal advisor to the Director 
on issues regarding TANF and related 
programs. The Bureau has primary 
responsibility for the administration of 
the programs authorized under titles IV— 
A and XVI of the Social Security Act: (1) 
Develops legislative, regulatory, and 
budgetary proposals; (2) presents 
operational planning objectives and 
initiatives related to welfare reform to 


the Director; (3) oversees the progress of 


approved activities; (4) provides 
leadership and coordination for welfare 
reform within ACF; and (5) provides 
leadership and linkages with other 
agencies on welfare reform issues, 
including agencies within DHHS, 
relevant agencies across the Federal, 
State, local, and Tribal governments, 
and non-governmental organizations at 


the Federal, State, local, and Tribal 
governments, ,and non-governmental 
organizations at the Federal, State, and 
local levels. 

1. Division of State TANF Policy 
(KHB1): The Division of State TANF 
Policy (DSTP): (1) Provides direction 
and guidance in the nationwide 
administration of the Temporary 
Assistance for Needy Families 
programs, and the Aid to the Aged, 
Blind, and Disabled program in Guam, 
Puerto Rico and the Virgin Islands, 
under titles IV-A and XVI of the Social 
Security Act; (2) ensures compliance 
with Federal laws and regulations; (3) 
proposes and reviews legislation and 
implements national policy, develops 
regulations to implement new laws and 
prepares policy interpretations; (4) 
provides guidance and direction, and 
analyzes, tracks, and disseminates 
information on State progress in 
achieving work participation goals; (5) 
shapes and facilitates communication 
between Federal, State, and local 
entities to coordinate cross-cutting 
welfare-to-work-related policies; (6) 
collaborates with the ACF and DHHS 
components on related programs, such 
as Head Start and programs related to 
child welfare; (7) develops State plan 
procedures and evaluates State TANF 
plans with internal and external 
collaboration to identify critical issues 
contained in the plans and 
amendments; (8) prepares Congressional 
materials, testimonies, and speeches; 
and (9) collaborates with and provides 
program guidance to the Office of the 
General Counsel on litigation. 

2. Division of State and Territory 
TANF Management and Technical 
Assistance (KHB2): The Division of 
State and Territory TANF Management 
and Technical Assistance (DSTMTA): 
(1) Provides technical assistance to 
States, Territories, localities, community 
groups, and healthy marriage and 
responsible fatherhood grantees; (2) 
assists in the assessment of State and 
Territorial performance in administering - 
the TANF program and the Aid to the 
Aged, Blind and Disabled program in 
Guam, Puerto Rico and the Virgin 
Islands; (3) recommends and promotes 
improvements in outcomes for clients, 
and oversees and monitors the healthy 
marriage and responsible fatherhood 
grants; (4) develops and implements 
strategies to assist grantees in 
implementing and designing programs 


-to meet TANF purposes; (5) develops 


and delivers technical assistance, 
focusing on innovative policy and 
program design approaches, to improve 


the well-being of children; (6) facilitates 


closer working relationships with State 
programs and program officials to help 


States improve their TANF programs; 
(7) promotes cross-program policy 
initiatives to self-sufficiency and family- 
focused services; (8) collaborates with 
ACF and DHHS components and other 
Federal agencies to deliver family- 
focused services; (9) promotes job 
development through agreements with. 
other Federal agencies and corporations; 
(10) identifies best practices and shares 
information through conferences, 
publications, and other means; (11) 
establishes strong working partnerships 
with States, Tribes, and Territories to 
help them build management capacity 
and skills to improve the performance of 
the TANF programs; (12) compiles, 
analyzes, evaluates, and disseminates * 
information on implementation and 
strategies in the TANF program and 
other related welfare programs in the 
United States, including information on 
pertinent statutes, regulations, program 
instructions, and guidance; (13) serves 
as a Catalyst to connect other relevant 
national, Federal, State, and local 
organizations to operate more 
effectively, and to share resources and 
information relative to increasing the 
economic self-sufficiency of low-income 
families; and (14) is responsible for 
updating contracted web sites to 
provide easy access, targeting and 
focused useful information, and 
customer-friendly organization and 
search capabilities. 

3. Division of Data Collection and 
Analysis (KHB3): The Division of Data - 
Collection and Analysis (DDCA): (1) Is 
responsible for all aspects of the 
collection, compilation, analysis, and 
dissemination of statistical and financial 
data ont-eh TANF program and the Aid 
to the Aged, Blind and Disabled 
programs in Guam, Puerto Rico, and the 
Virgin islands; (2) develops regulations 
to implement data collection 
requirements; (3) designs, develops, 
implements, and maintains systems for 
the collection and analysis of data, 
including participation rate information, 
recipient characteristics, financial and 


- administrative data, State expenditures 


on families, work activities of non- 
custodial parents, transitional services, 
and data used in the assessment of State 
performance; (4) provides leadership 
and coordinates with other ACF and 
DHHS offices and external organizations 
in the use of these data for policy and 
research purposes; and (5) develops and 
maintains statistical protocols and 
manuals for data collection purposes 
and provides technical assistance in the 
use of these materials. 

4. Division of Tribal TANF 
Management (KHB4): The Division of 
Tribal TANF Management (DTTM) is 
responsible for: (1) Assisting in 
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implementation and coordination of 
ongoing consultation with Tribal 
governments and, where appropriate, 
State and Federal agencies regarding _ 
issues relating to the TANF and the 
NEW program and related legislation; 
(2) developing regulations and 
guidelines for Tribal employment 
programs and for providing leadership, 
policy direction, technical assistance, 
and coordination of Tribal services 
programs; (3) performing inter- and 
intra-agency liaison functions to 
promote family stability, economic 
security, responsibility and self-support 
for Native Americans; (4) conducting 
program reviews to ensure compliance 
with the Social Security Act, 


regulations, and policy directives; and : 


(5) carrying out activities related to 
Tribal data collection reporting 
requirements relating to the programs. 

5. TANF Bureau Regional Program 

Units (KHBDI-X): Each TANF Regional 
Program Unit is headed by a TANF 
Regional Program Manager who reports 
to the Associate Director, TANF, within 
OFA. The Regional Program Manager, 
through subordinate regional staff, in 
collaboration with program 
components, is responsible for: (1) 
Providing program and technical 
administration of the TANF block grant; 
(2) collaborating with the ACF Central 
Office, States, and other grantees on all 
significant policy matters; (3) providing 
technical assistance to entities 
responsible for administering ACF 
programs to resolve identified problems; 
(4) ensuring that appropriate procedures 
and practices are adopted; (5) working 
with appropriate State, Tribal, and local 
officials to develop and implement 
outcome-based performance measures; 
and (6) monitoring the programs to 
ensure their efficiency and 
effectiveness, and ensuring that these 
entities conform to Federal laws, 
regulations, policies, and procedures 
governing the programs. 

C. Child Care Bureau (KHJ)}: The Child 
Care Bureau (CCB) is headed by the 
Associate Director for CCB who reports 
to the Director on issues regarding child 
care and early education programs, 
including the twin goals of improving 
support for working families and 
promoting the healthy development, 
school readiness, and school success for 
children in child care. The Associate 
Director for Child Care serves as the 
principal advisor to the Director on. 
issues regarding child care programs. 
The CCB has primary responsibility for: 
(1) Overseeing the operation of child 
care programs authorized under the 
Child Care and Development Block 
Grant (CCDBG) Act and section 418 of 
the Social Security Act; (2) developing 


legislative, regulatory, and budgetary 
proposals; (3) presenting operational 
planning objectives and initiatives 
related to child care to the Director, and 
oversees the progress of approved 
activities; (4) providing leadership and 
coordination for child care within ACF 
and linkages with other agencies on 
child care issues, including agencies 
within DHHS, relevant agencies across 
the Federal, State, local, and Tribal 
governments, and non-governmental 
organizations at the Federal, State, and 
local levels; and (5) overseeing the 
leadership, planning, and management 
of the Bureau’s mission and activities. 
The data gathering, analysis, and 
dissemination; preparation of reports; 
budget projection, planning, execution, 
and tracking; research development and 
communication of findings; 
identification and utilization of new 
technology in managing CCB’s workload 
and communicating with the 
Department, Regional Program Units, 
States, Territories, Tribes, and the child 
care field; the Immediate Office also 
supports the unique program and 
planning needs of Tribal grantees. 

1. Division of Technical Assistance 
(KH]1): The Division of Technical 
Assistance (DTA): (1) Provides technical 
assistance to Regional Program Units, 
States, Territories, and Tribes 
concerning the administration of the 
Child Care and Development Fund 
(CCDF); (2) provides strategic 
leadership, coordination, and grant and 
contract oversight for technical 
assistance projects that comprise the 
Child Care Technical Assistance 
Network; (3) oversees technical 
assistance events, such as peer learning 
roundtables, forums, and conferences; 
(4) uses publications, multimedia tools, 
and comprehensive Internet resources to 
communicate with CCDF grantees, 
national, State, and local child care 
organizations, and the general public 
about the latest developments in the 
child care field; (5) works closely with 
State, Tribal and Territorial CCDF Lead 


_Agencies to assess their technical 


assistance needs and tailor responses 
that reflect State, Tribal, and Territorial 
flexibility; (6) supports the ability of 
grantees to find innovative solutions 
and uses its contracts, events, and 
publications to recognize and promote 
replication of effective practices; (7) 
supports the use of research in CCDF 
implementation through links with the 
Child Care Bureau’s Division of Policy 
and with State agencies; (8) forges 
partnerships with public and private 
organizations to improve the ability of 
child care systems to respond effectively 
to the needs of low-income working 


families; and (9) works in partnerships 
across programs to establish effective, 
diversified systems of care that meets 
the unique developmental needs of 
infants and toddlers, preschool 
children, and school age children. Key 
partners include State early childhood 
programs, Head Start, and the U.S. 
Department of Education, which work 
together to coordinate early childhood 
programs and create a diversified 
system that promotes school readiness 
across all preschool settings. 

2. Division of Program Operations 
(KHJ2): The Division of Program 
Operations (DPO) is responsible for: (1) 
Regional liaison activities, including 
communicating on a regular basis with 
Regional Program Unit staff, including 
oversight of the review and approval 
process for the Biennial CCDF Plans of 
States, Territories, and Tribes, 
responding to questions on policy and 
other issues by consulting or referring to 
other staff; (2) tracking progress of 
grantee programs in coordination with 
the regions; (3) collecting and 
maintaining information related to 
grantee program implementation, 
management and accountability 
measures, and technical assistance 
efforts; (4) tracking program 
achievements, problems, and gaps; (5) 
identifying latest trends and activities of 
major significance; (6) preparing 
background material, fact sheets, and 
reports to provide information to the 
Regional Program Unites, grantees, and 
the general public; (7) tracking and 
supporting special initiatives; (8) 
establishing partnerships with public 
and private entities to improve access to 
quality child care; (9) coordinating - 
program activities with other 
government and non-government 
agencies; and (10) managing and 
overseeing cooperative ventures with 
other entities. 

3. Division of Policy (KHJ3): The 
Division of Policy (DP): (1) Develops, 
interprets, and issues national policies 
and regulations governing CCDF 
programs (2) provides clarification of 
the statutes, regulations, and policies; 
(3) issues action transmittals and 
information memoranda; (4) 
recommends and drafts legislative and 
budgetary proposals; (5) prepares 
Congressional reports and briefing 
materials for hearings and testimony; (6) 
works with Division of Program 
Operations to update the Biennial Child 
Care Plan Preprints; (7) reviews and 
gives guidance to the Regional Program 
Units on CCDF plans and applications; 
(8) researches child care policy issues; 
(9). coordinates policies and procedures 
with other Federal agencies; (10) 
provides policy training, guidance, and 
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clarification tc the Regional Program 
Units in carrying out policy functions; 
and (11) manages controlled 
correspondence. 

4. Child Care Bureau Regional 
Program Units (KH]DI-X): Each CCB 
Regional Program Units is headed by a 
CCB Regional Program Manager who 
reports to the Associate Director, CCB 
within OFA. The Regional Program 
Manager, through subordinate regional 
staff, in collaboration with program 
components, is responsible for: (1) 
Providing program and technical 
administration of ACF block and 
discretionary programs related to CCB; 
(2) collaborating with the ACF Central 
Office, States, and other grantees on all 
significant policy matters; (3) providing 
technical assistance to entities 
responsible for administering ACF 
programs to resolve identified problems; 
(4) ensuring that appropriate procedures 
and practices are adopted; (5) working 
with appropriate State, Tribal, and local 
officials to develop and implement 
outcome-based performance measures; 
and (6) monitoring the programs to 
ensure their efficiency and 
effectiveness, and ensuring that these 
entities conform to Federal laws, 
regulations, policies, and procedures 
governing the programs. 


Vil. Under Chapter, KU, Office of Head 
Start, Delete in Its Entirety and Replace 
With the Following 


KU.00 Mission. The Office of Head 
Start (OHS) advises the Assistant 
Secretary for Children and Families on 
issues regarding the Head Start program 

_ (including Early Heat Start). The Office 
develops legislative and budgetary 
proposals; identifies areas for research, 
demonstration and developmental 
activities; presents operational planning 
objectives and initiatives relating to 
Head Start to the Assistant Secretary for 
Children and Families; and oversees the 
progress of approved activities. It 
provides leadership and coordination 
for the activities of the Head Start 
program in the ACF Central Office 
including the Head Start Regional 
Program Units, The Office represents 
Head Start in inter-agency activities 
with other Federal and non-Federal 
organizations. 

KU.10 Organization. The Office of 
Head Start is headed by a Director who 
reports directly to the Assistant 
Secretary for Children and Families and 
consists of the following components: 
Immediate Office of Head Start (KUA). 
Program Operations Division (KUB). 
Head Start Regional Program Units 

(KUBDI-X). 

Educational Development and 

Partnership Division (KUC). 


Quality Assurance Division (KUE). 
Policy and Budget Division (KUF). 
_KU.20 Functions. 

A. Immediate Office of Head Start 
(KUA): The Immediate Office of Head © 
Start (KUA) serves as the principal 
advisor to the Assistant Secretary for 
Children and Families, the Secretary, 
and other officials within the 
Department on the administration of 
discretionary grant programs providing 
Head Start Services. The Deputy 
Director assists the Director in carrying 
out the responsibilities of the Office. 
Within the Office, the administrative 
staff supports the Director and Deputy 
Director in: (1) Managing the 
formulation and execution of the 
budgets for OHS programs and for 
Federal administration; (2) serving as 
the focal point for operational and long- 
range planning; (3) functioning as 
Executive Secretariat for OHS, including 
managing correspondence, 
correspondence systems, and electronic 
mail requests; (4) providing 
management and administrative 
services and advice, by coordinating 
human resources activities, providing 
guidance on financial management 
activities, including budget, and as 
appropriate developing policy and 
procedures relating to these activities. 

B. Program Operations Division 
(KUB): The Program Operations 
Division (POD) advises the Office of 
Head Start Director on all strategic and 
operational activities related to 
implementation of the agency’s 
programs in both Central and Regional 
Offices. POD is responsible for: (1) The 
American Indian and Alaska Natives 
and Migrant and Seasonal farmworkers 
Head Start programs administered 
within Central Office which serve 
grantees, including Territories, Tribes, 
and public/private non-profit agencies, 
and is responsible for: (a) Managing the 
American Indian and Alaska Native and 

migrant and seasonal farm workers 
Head Start programs; (b) reviewing 
applications for programs serving 
American Indian and Alaska Native 
children and children of migratory and 
seasonal farmworkers; (c) monitoring 
and assessing the programs and assuring 
provision of training and technical 
assistance to all Head Start programs 
funded for the children of American 
Indian and Alaska Native and migrants 
and seasonal farmworkers; (d) analyzing 
and ensuring consideration of the needs 
of American Indian and Alaska Natives 
and migrant and seasonal farmworkers’ 
children; and (e) coordinating with 
other agencies and organizations serving 
American Indian and Alaska Natives 
and migrant and seasonal farmworkers’ 


children; and (2) the Head Start regional 
programs administered by the Head 
Start Regional Program Units. 

1. Head Start Regional Program Units 
(KUDBI-X): Each Head Start Regional 
Program Unit is headed by a Head Start 
Regional Program Manager who reports 
to the POD, in OHS. 

The Regional Program Manager, 
through subordinate regional staff, in 
collaboration with program 
components, is responsible for: (1) 
Providing program and technical 
administration of ACF discretionary 
programs related OHS; (2) collaborating 
with OHS States Collaboration Projects 
on all significant policy matters; (3) 
providing technical assistance to 
entities responsible for administering 
OHS programs to resolve identified 
problems; (4) ensuring that appropriate © 
procedures and practices are adopted; 
(5) working with appropriate State and 
local officials to develop and implement 
outcome-based performance measures; 
and (6) monitoring the programs to 
ensure their efficiency and 
effectiveness, and ensuring that these 
entities conform to Federal laws, 
regulations, policies, and procedures 
governing the programs. The Head Start 
Regional Program Unit: (1) Guides the 
day-to-day management of Head Start 

programs in its jurisdictions; (2) 
provides technical assistance, resources, 
and information to the various entities 
responsible for administering these 
programs; and (3) represents Head Start 
to State, county, city, and Tribal 
governments, grantees, and public and 
private organizations. 

C. Educational Development and 
Partnership Division (KUC); The 
Educational Development and 


_ Partnership Division (EDPD): (1) 


Provides technical expertise in the areas 
of Head Start education from birth to 
age five, health (medical, dental, mental 
health, and nutrition), family and 
community partnerships, parent 
involvement, and disability services for 
Head Start program staff; (2) 
recommends and establishes policy in 
these areas; (3) recommends strategies 
for achieving quality services; (4) 
develops guidance, and other policy 
materials aimed at improving grantee 
performance; (5) develops areas for 
research and demonstration activities to 
improve the quality and levels of 
services. provided to Head Start 
children; (6) manages discretionary 
projects; and (7) develops training and 
technical assistance strategies to 
improve the Head Start programs’ 
performance in specific component 
areas. 

D. Quality Assurance Division (KUE): 
The Quality Assurance Division (QAD): 
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Start Regional Program Units in carrying 
out these policies and monitors their 
implementation; (2) designs and 
oversees a national system for program 
monitoring and quality improvement 
and manages discretionary projects that 
are designed to investigate and improve 
the operation and management of the 
Head Start program; (3) plans and 
manages training and technical 
assistance activities in Head Start; and 
(4) manages national data collection and 
analysis for the Head Start program. 


E. Policy and Budget Division (KUF): 
The Policy and Budget Division (PBD): 
(1) Provides leadership in the 
development of regulations, budget, and 
policy, ensuring consistency in these 
areas with ACF’s and the Department’s 
vision and goals; (2) is responsible for 
budget development and budget 
execution, policy development and 
interpretation of any legislation 
impacting the Head Start program and - 
for the Office of Head Start’s regulatory 
agenda; and (3) serves as the primary 
contact for ACF on all legislative, 


budget development and execution, and: 


regulatory activities related to Head 
Start. 


VII. Continuation of Policy 


Except as inconsistent with this 
reorganization, all statements of policy 
and interpretations with respect to 
organizational components affected by 
this notice within the Administration 
for Children and Families, heretofore 
issued and in effect on this date of this 
reorganization are continued in full 
force and effect. 


IX. Delegation of Authority 


All delegations and redelegations of 
authority made to officials and 
employees of affected organizational 
components will continue in them or 
their successors pending further 
redelegations, provided they are 
inconsistent with this reorganization. 


X. Funds, Personnel, and Equipment 


Transfer of organizations and 
functions affected by this reorganization 
shall be accompanied in each instance 
by direct and support funds, positions, 
personnel, records, equipment, 
supplies, and other resources. 


This reorganization will be effective 
October 1, 2006. 


BILLING CODE 4184-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of 
Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Children’s Study Advisory 
Committee. 


The meeting will be open to the 
public, with attendance limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 


Name of Committee: National Children’s 
Study Advisory Committee, Ethics 
Subcommittee. 

Date: October 31, 2006. 

Time: 10 a.m. to 12 p.m. 

Agenda: The purpose of the meeting will 
be to review the promotional! video and the 
electronic consent tool for the Study. For - 
questions or to register, please call circle 
solutions at (703) 902—1339 or via e-mail 
nes@circlesolutions.com. Registration 
deadline is noon on October 24, 2006. 

Place: National Institutes of Health, 6100 
Executive Boulevard, Rockville, MD 20852. 

Contact Person: Marion Balsam, MD, 
Executive Secretary, National Children’s 
Study Advisory Committee, 6100 Executive 
Boulevard, Bethesda, MD 20892, 301-594— 
9147. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 

Dated: September 28, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 


{FR Doc. 06-8518 Filed 10—5—06; 8:45 am] 


BILLING CODE 4140-01-M 


National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Commission on Digestive 
Diseases. 


The meeting will be open to the 
public, with attendance limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 


Name of Committee: National Commission 
on Digestive Diseases. 

Date: November 6, 2006. 

Time: 9 a.m. to 5 p.m. 

Agenda: Introductions; updates from 
Working Groups; Commission timeline and 
next steps; and general discussion. Pre- 
registration is required. Instructions will be 
available on the Commission’s Web site at 
http://NCDD.niddk.nih.gov. 

Place: Crystal Gateway Marriott,-1760 
Jefferson Davis Highway (Rt. 1), Ballrooms 
E-F-G, Arlington, VA 22202. 

Contact Person: Stephen P. James, MD, 
Director, Division of Digestive Diseases & 
Nutrition, National Institute of Diabetes and 
Digestive and Kidney Diseases, NIH, 6707 
Democracy Blvd., Rm 677, Bethesda, MD 
20892-5450, 301-594—7680, 
natlcommdd@mail.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS) 

Dated: September 29, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8520 Filed 10—5—06; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES | 


National Institutes of Health 


National Institute on Deafness and 
Other Communication Disorders, 
Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
- would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Deafness and Other Communication 
Disorders Special Emphasis Panel, CDRC 
Training Conflict. 

Date: October 12, 2006. 

Time: 8 a.m, to 8:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Wyndham Washington, DC, 1400 M 
Street, NW., Washington, DC 20005. 

Contact Person: Christine A. Livingston, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institutes of 
Health/NIDCD, 6120 Executive Blvd.—_MSC 
7180, Bethesda, MD 20892, (301) 496-8683, 
livingsc@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


(Catalogue of Federal Domestic Assistance 

Program Nos. 93.173, Biological Research 

Related to Deafness and Communicative 

Disorders, National Institutes of Health, HHS) 
Dated: September 29, 2006. 

Anna Snouffer, 

Acting Director, Office of Federal Advisory 

Committee Policy. 

{FR Doc. 06-8521 Filed 10—5—06; 8:45 am] 

BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Office of Biotechnology Activities, 
Office of Science Policy, Office of the 
Director; Notice of Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the sixth meeting of 


the National Science Advisory Board for 
Biosecurity (NSABB). 

Under authority 42 U.S.C. 217a, 
Section 222 of the Public Health Service 
Act, as amended, the Department of 
Health and Human Services established 
NSABB to provide advice, guidance and 
leadership regarding Federal oversight 
of dual-use research, defined as 
biological research with legitimate 
scientific proposes that could be 
misused to pose a biological threat to 
public health and/or national security. 

The meeting will be open to the 
public; however, pre-registration is 
strongly recommended due to space 
limitations. Persons planning to attend 
should register online at http:// 
www.biosecurityboard.gov/meetings.asp 
or by calling Capital Consulting 
Corporation (Contact: Saundra M. 
Bromberg) at 301-468-6004, ext. 406. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
indicate these requirements upon 
registration. 


Name of Committee: National Science 
Advisory Board for Biosecurity. 

Date: October 25, 2006. 

Open: 12 p.m to 5 p.m. 

Agenda: Presentations and discussions 
regarding: (1) Draft recommendations of the 
NSABB Working Group on Synthetic 
Genomics for addressing biosecurity 
concerns raised by the ability to synthesize 
select agents de novo; (2) draft statement by 
the Communications Working Group on the 
necessity of open scientific communication; 
(3) public comments; and (4) other business 
of the Board. 

Place: The National Institutes of Health, 31 
Center Drive, Building 31, 6C—Room 10, 
Bethesda, Maryland 20892. 

Contact Persons: Laurie Lewallen, NSABB 
Program Assistant, NIH Office of 
Biotechnology Activities, 6705 Rockledge 
Drive, Bethesda, Maryland 20892. (301) 496- 
9838. 

This meeting will also be webcast. The 
draft meeting agenda and other information 
about NSABB, including information about 
access to the webcast and pre-registration, 
will be available at http:// 
www.biosecurityboard.gov/meetings.asp. 

Any member of the public interested in 
presenting oral comments at the meeting may 
notify the Contact Person listed on this notice 
at least 10 days in advance of the meeting. 
Interested individuals and representatives of 
an organization may submit a letter of intent, 
a brief description of the organization 
represented and a short description of the 
oral presentation. Only one representative of 
an organization may be allowed to present 
oral comments. Both printed and electronic 
copies are requested for the record. In 

addition, any interested person may file 
written comments with the committee. All 
written comments must be received by 
October 16, 2006 and should be sent via e- . 
mail to nsabb@od.nih.gov with “NSABB 


Public Comment” as the subject line or by 
regular mail to 6705 Rockledge Drive, Suite 
750, Bethesda, MD 20892, Attention Laurie 
Lewallen. The statement should include the 
name, address, telephone number and, when 
applicable, the business or professional 
affiliation of the interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance’ 
onto NIH campus. All visitor vehicles, 
including taxicabs, hotel, and airport shuttles 
will be inspected before being allowed on 
Campus. Visitors will be asked to show one 
form of identification (for example, a 
government-issued photo ID, driver’s license, 
or passport) and to state the purpose of their 
visit. 

Dated: September 29, 2006. 

Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-8519 Filed 10—5—-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 


The meetings will be closed to the 
public in accordance with the 
provisions set forth in section 552b(c)(4) 
and 552b(c)(6), Title 5 U.S.C., as 
amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Reproductive Endocrinology. 

Date: October 6, 2006: 

Time: 11 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Krish Krishnan, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6164, 
MSC 7892, Bethesda, MD 20892, (301) 435— 
1041, krishnak@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 

funding cycle. 
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Name of Committee: Center for Scientific 
Review Special Emphasis Panel, T Cell/B 
Cell Mechanisms. 

Date: October 17, 2006. 

Time: 1 p.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Calbert A. Laing, PhD, 

- Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4210, 
MSC 7812, Bethesda, MD 20892, 301-435-— 
1221, laingc@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle: 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Cognition 
and Perception SRA Conflict Review. 

Date: October 27, 2006. 

Time: 8:30 a.m. to 10:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hotel Helix, 1430 Rhode Island 
Ave., NW., Washington, DC 20005. 

Contact Person: Dana Jeffrey Plude, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3192, 
MSC 7848, Bethesda, MD 20892, 301-435- 
2309, pluded@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Non-HIV 
Microbial Vaccine Development. 

Date: October 30, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Watergate, 2650 Virginia 
Avenue, NW., Washington, DC 20037. 

Contact Person: Jin Huang, PhD, Scientific 
Review Administrator, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 4095G, MSC 7812, 
Bethesda, MD 20892, 301-435-1187, 
jh377p@nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Radiation 
Therapy and Biology SBIR/STTR. 

Date: October 30-31, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Virtual Meeting). 

Contact Person: Bo Hong, PhD, Scientific 
Review Administrator, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 6194, MSC 7804, 
Bethesda, MD 20892, 301-435-5879, 
hongb@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 ONC- 
P (03): Cancer Chemoprevention. 

Date: October 30, 2006. 

Time: 4 p.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 


Contact Person: Zhiqiang Zou, MD, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6190, 
MSC 7804, Bethesda, MD 20892, 301—451— 
0132, zouzhiq@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, NIDDK PAR 
06 113. 

Date: October 31—November 1, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Virtual Meeting). 

Contact Person: Daniel F. McDonald, PhD, 
Scientific Review Administrator, Chief, Renal 
and Urological Sciences IRG, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4214, 
MSC 7814, Bethesda, MD 20892, (301) 435—- 
1215, medonald@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Molecular, 
Cellular and Developmental Neurobiological 
Small Business Applications. 

Date: October 31, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Jurys Washington Hotel, 1500 New 
Hampshire Avenue, NW., Washington, DC 
20036. 

Contact Person: Michael A. Lang, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4140, 
MSC 7850, Bethesda, MD 20892, (301) 435- 
1265, Jangm@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Member 
Conflicts in Biobehavioral Regulation and 
Learning. 

Date: October 31, 2006. 

Time: 12 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Jane A. Doussard- 
Roosevelt, PhD, Scientific Review 
Administrator, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 3184, MSC 7848, Bethesda, MD 
20892, (301) 435-4445, doussarj@csr.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93:333, 
93.337, 93.393-93.396, 93.837—93.844, 
93.846—93.878, 93.892,93.893, National 
Institutes of Health, HHS) 

Dated: September 28, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8516 Filed 10-5-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Drug Discovery and 
Molecular Pharmacology Study Section, 
October 5, 2006, 8 a.m. to October 6, 
2006, 5 p.m., Wyndham City Center 
Hotel, 1143 New Hampshire Ave., NW., 
Washington, DC 20037 which was 
published in the Federal Register on 
September 15, 2006, 71 FR 54511- 
54512. 

The meeting will be held at the Red 
Lion Hotel on Fifth Avenue, 1415 Fifth 
Avenue, Seattle, WA 98101. The 
meeting dates and time remain the 
same. The meeting is closed to the 
public. 


Dated: September 28, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-8517 Filed 10—5—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


National Institutes of Health 


Prospective Grant of an Exclusive 
License: Development and 
Commercialization of Therapeutic 
Products for Autoimmune Diseases 
Including Rheumatoid Arthritis (RA), 
Inflammatory Bowel Disease (IBD) and 
Psoriasis 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: This notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
404.7(a)(1)(i), announces that the 
Department of Health and Human 
Services is contemplating the grant of an 
exclusive license to practice the 
inventions embodied in United States 
Patent Application Number 60/181,909 
entitled “Identification of a Novel 
Domain in the Tumor Necrosis Factor 
Receptor Family that Mediates Pre- 
ligand Receptor Assembly and 
Function” filed February 11, 2000 (HHS 
Ref. No. E-095—2000/0—US-—01); U.S. 
Patent Application No. PCT/US01/ 
04125 entitled ‘Identification of a Novel 
Domain in the Tumor Necrosis Factor 
Receptor Family that Mediates Pre- 
ligand Receptor Assembly and 
Function” filed February 9, 2001, 2000 
(HHS Ref. No. E-095—2000/0—PCT-02); 
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U.S. Patent Application No. 10/203,495, 
filed August 9, 2002, entitled 
“Identification of Novel Domain in the 
Tumor Necrosis Factor Receptor Family 
that Mediates Pre-ligand Receptor 
Assembly and Function” (E-095-—2000/ 
0—-US-03); U.S. Patent Application No. 
60/694,015 entitled “Amelioration of 
Inflammatory Arthritis Targeting the 
Pre-ligand Assembly Domain (PLAD) of 
Tumor Necrosis Factor Receptors” filed 
June 24, 2005 [E-095-2000/2-US-01]; 
U.S. Patent Application No. 60/717,589 
entitled “Amelioration of Inflammatory 
Arthritis Targeting the Pre-ligand 
Assembly Domain (PLAD) of Tumor 
Necrosis Factor Receptors” filed 
September 16, 2005 [E-095-—2000/3- 
US-01]; U.S. PCT Application entitled 
“A Potential Novel Therapeutic Protein 
Molecule of Inflammatory Arthritis 
Targeting the Pre-ligand Assembly 
Domain (PLAD) of Tumor Necrosis 
Factor Receptor Type 1” filed February 
9, 2001 [E-095-—2000/4—PCT-01]; 
European Patent Application No. 
01910476.9 entitled “Identification of 
Novel Domain in the Tumor Necrosis 
Factor Receptor Family that Mediates 
Pre-ligand Receptor Assembly and 
Function” filed February 9, 2001 [E- 
095-2000/0—EP-06]; Australian Patent 
Application No. 2001238076 entitled 
“Identification of Novel Domain in the 
Tumor Necrosis Factor Receptor Family 
that Mediates Pre-ligand Receptor 
Assembly and Function” issued on 
February 9, 2001 [E-095-2000/0—AU- 
04]; and Canadian Patent Application 
No. 2399388 entitled “Identification of 
Novel Domain in the Tumor Necrosis * 
Factor Receptor Family that Mediates 
Pre-ligand Receptor Assembly and 
Function” filed February 9, 2001, [E- 
095-—2000/0—CA-05] to Domantis, Inc. 
The prospective exclusive license 
territory may be worldwide and the 
field of use may be limited to 
therapeutic applications for 
autoimmune diseases including 
rheumatoid arthritis (RA) inflammatory 
bowel disease (IBD) and psoriasis as 
covered under the agreement and based 
upon the Patent Rights. 
DATES: Only written comments and/or 
license applications which are received 
_ by the National Institutes of Health on 
or before December 5, 2006 will be 
considered. 


ADDRESSES: Requests for copies of the 
patent and/or patent applications, 
inquiries, comments and other materials 
relating to the contemplated exclusive 
license should be directed to: Mojdeh 
Bahar, J.D., M.A., Technology Licensing 
Specialist, Office of Technology 
Transfer, National Institutes of Health, 
6011 Executive Boulevard, Suite 325, 


Rockville, MD. 20852-3804; Telephone: 
(301) 435-2950; Facsimile: (301) 402- 
0220; E-mail: BAHARM@OD.NIH.GOV. 


SUPPLEMENTARY INFORMATION: The 
invention relates to methods and 
compositions that are useful for novel 
treatment of arthritis and other 
autoimmune diseases. This technology 
discloses the identification of a 
functional domain, Pre-ligand Assembly 


Domain (PLAD), an essential part in 


signaling involving receptors of the 
Tumor Necrosis Factor superfamily and 
its use in ameliorating rheumatoid 
arthritis (RA). PLAD is essential for 
signaling involving TFNR including 
TNFR-1 (p60), TNFR-2 (p80), Fas, 
TRAIL-R, LTR, CD40, CD30, CD27, 
HVEM, OX40 and DR4 and can be 
isolated as functional polypeptides 
which can be useful in inhibiting the 
first step in TNFR mediated signaling, 
ligand-independent assembly of 
members of the TNFR superfamily. The 
ability to inhibit TNFR signaling 
suggests that these PLAD polypeptides 
may be useful in development of-new 
therapeutic molecules or as therapeutic 
molecules themselves used for 
modulation of immune responses, 


' apoptosis, and inflammation. The 


inventors have discovered compounds 
that interfere with PLAD and can block 
the effects of TNF-a. 


The prospective exclusive license will 
be royalty-bearing and will comply with 
the tetms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless 
within sixty (60) days from the date of 
this published notice, the NIH receives 


- written evidence and argument that 


establish that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 


Applications for a license in the field 
of use filed in response to this notice 
will be treated as objections to the grant 
of the contemplated exclusive license. 
Comments and objections submitted to 
this notice will not be made available 
for public inspection and, to the extent 
permitted by law, will not be released 
under the Freedom of Information Act, 
5 U.S.C. 552. 


' Dated: September 28, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


{FR Doc. E6—16526 Filed 10-5—06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH A 
HUMAN SERVICES 


National Institutes of Health 


Fogarty International Center (FIC) 
2007-2011 Strategic Plan 


AGENCY: John E. Fogarty International 
Center (FIC), National Institutes of 


Health. (NIH), Department of Health and 


Human Services (DHHS). 


ACTION: Notice with request for 
comments. 


SUMMARY: The FIC is initiating a 
strategic planning process to culminate 
in the FIC Strategic Plan 2007-2011. To 
anticipate and set priorities for global 
health research and research training, 
FIC requests input from scientists, the 
general public, and interested parties. 
The goal of this strategic planning 
process is to identify current and future 
needs and directions for global health 
research. The existing FIC strategic plan 
can be viewed at http://www. fic/ 
nih.gov/about/plan/StrategicPlan.pdf. 


DATES: In order to ensure full 
consideration, responses must be 
submitted by November 15, 2006. 


ADDRESSES: Interested persons and 
organizations should submit their 
responses to Strategic Plan, Fogarty 
International Center, National Institutes 
of Health, 16 Center Drive, Building 16, 
MSC 6705, Bethesda, MD 20892-6705, 
telephone 301-594-7857, Fax 301-496- 
8496, E-mail: FICStratPlan@nih.gov. 
Comments may be submitted 
electronically via the Strategic Planning 
Web site located at http:// 
nihfictest.cit.nih.gov/StratPlan/ 
index.htm. Comments may also be 
submitted by mail or fax to the address 
above. 


SUPPLEMENTARY INFORMATION: 


Background 


The Fogarty International Center (FIC) 
works to enhance global health by 
promoting and supporting health 
research and research training 
worldwide. The Center uses a variety of 
international research and research 
training grants and fellowships to build 
research capacity and human capital in 
developing countries and foster 
partnerships between U.S. scientists and 
their foreign counterparts. The FIC is 
currently developing a new strategic 
plan to guide Center activities for the 
next 5 years mindful of the need to set 
research and research training priorities. 
We welcome outside participation in 
the process. 

Request for Comments: To ensure the 
continued relevance of its Strategic 
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Plan, the FIC seeks input on te 
following questions: 


(A) What do you see as the major 
emerging opportunities and challenges 
in basic, applied and translational — 
global health research? 


(B) What are the specific gaps or 
barriers in current global health research 
that should be addressed by FIC in the 
future? 


(C) What strategies can FIC pursue to 
enhance the ability of research 
institutions in low and middle income 
countries to become more sustainable 
research enterprises? 


(D) How can we enhance our 
collaborations with the foreign policy 
community to facilitate global health 
research and research training? 


(E) What are the outreach and 
communications opportunities in global 
health research that should be 
addressed by FIC? 


(F) What are the key health research 
training experiences that FIC should 
support to attract and prepare the next 
generation of U.S. scientists for careers 
in global health research? 


(G) For current and former FIC 
trainees or others involved in FIC 
research training awards: 


(i) How has FIC helped to advance 
your career in the past and helped to 
build health research capacity at your 
institution? 

(ii) Do you have any suggestions for 
future FIC directions with respect to 
health research training and capacity 
building? 

(H) Other comments. 


FOR FURTHER INFORMATION CONTACT: To 
obtain more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, please contact: Dr. Linda 
Kupfer, Fogarty International Center, 
National Institutes of Health, 16 Center 
Drive, Building 16, Bethesda, MD 
20892-6705, or call 301-496-3288 (this 
is not a toll-free number), or e-mail your 
request, including your address to: 
KupferL@mail.nih.gov. 


Dated: October 2, 2006. 
Richard Miller, 


Executive Officer, FIC, National Institutes of 
Health. 


[FR Doc. E6—16527 Filed 10—5—06; 8:45 am] 


BILLING CODE 4140-01-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045-N-40} 


Federal Property Suitabie as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 


-DATES: Effective Date: October 6, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, Room 7262, 
451 Seventh Street, SW., Washington, 
DC 20410; telephone (202) 708-1234; 
TTY number for the hearing- and 
speech-impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88—2503—OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 


Dated: September 28, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant Secretary for Special 
Needs. 


[FR Doc. 06—8465 Filed 10—5—06; 8:45 am] 
BILLING CODE 4210-67-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Final Environmental Impact Statement 
for the Elk Valley Rancheria’s 
Proposed 203.5 Acre Martin Ranch 
Fee-to-Trust Transfer and Casino/ 
Resort Project, Del Norte County, CA 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice. 


SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA), 
in cooperation with the Elk Valley 


Rancheria (tribe), City of Crescent City, 
U.S. Army Corps of Engineers, U.S. Fish 
and Wildlife Service, California 
Department of Fish and Game, and U.S. 
Environmental Protection Agency 
(EPA), intends to file a final 
Environmental Impact Statement (FEIS) 
with the EPA for the proposed approval 
of a 203.5-acre fee-to-trust transfer and 
casino/resort complex in Del Norte 
County, California, and that the FEIS is 
now available to the public. The 
purpose of the proposed action is to 
help provide for the economic 
development of the tribe. 

DATES: The Record of Decision on the 
proposed action will be issued on or 
after November 7, 2006. Any comments 
on the FEIS must arrive by November 6, 
2006. 

ADDRESSES: You may mail or hand carry 
written comments to Clay Gregory, 
Regional Director, Bureau of Indian 
Affairs, Pacific Region, 2800 Cottage 
Way, Room W-2820, Sacramento, 
California 95825. Please include your 
name, return address and the caption, 
“FEIS Comments, Elk Valley Rancheria, 
Martin Ranch, Fee to Trust Casino/ 
Resort Project,” on the first page of your 
written comments. 

The FEIS will be available for review 
at the Del Norte County Library, located 
at 190 Price Mall, Crescent City, 
California 95531. General information 
for the Del Norte County Library District 
can be obtained by calling (707) 464— 
9793. 

If you would like to obtain a copy of 
the FEIS, please provide your name and 
address in writing or by voicemail to 
John Rydzik, Chief of the Division of 
Environmental, Cultural Resource 
Management and Safety, at the BIA 
address above or at the telephone 
number provided below. 

FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978-6042. 

SUPPLEMENTARY INFORMATION: The tribe 
has asked the BIA to take 203.5 acres of 
land into trust on behalf of the tribe, on 
which the tribe proposes to develop a 
casino, hotel, conference center and 
parking facility. The project site, known 
locally as the Martin Ranch, is located 
one mile southeast of the City of 
Crescent City, California, adjacent to 
Highway 101 and Humboldt Road. The 
site is currently undeveloped, with the 
exception of a single-family residence, 
associated outbuildings, and barn. 
Regional access to the project site would. 
be via Highway 101. Humboldt Road 
would provide primary local access to 
the casino. 

Project alternatives considered in the 
FEIS include: (1) The preferred casino, 
hotel, conference center, and parking 
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facility alternative; (2) a golf course, 
hotel, conference center, and parking 
facility (non-gaming) alternative; (3) a 
casino, hotel, conference center, golf 
course, and parking facility alternative; 
(4) the Enderts Beach casino alternative; 
and (5) the no action alternative. 

Environmental issues addressed in 
the FEIS include land resources, water 
resources, air quality, biological 
resources, Cultural resources, 
socioeconomic conditions, 
environmental justice, transportation, 
land use, agriculture, public services, 
noise, hazardous materials, visual 
resources, cumulative effects, indirect 
effects and mitigation. 

The BIA is the lead agency for 
compliance with the National 
Environmental Policy Act for this 
proposed action. The City of Crescent 
City, U.S. Army Corps of Engineers, U.S. 
Fish and Wildlife Service, EPA, and 
California Department of Fish and 
Game, as entities having jurisdiction 
and expertise relevant to potentially © 
affected resources, are serving as 
cooperating agencies. In addition, 
consultation and coordination has been 
executed with the California Coastal 
Commission. 

* The BIA has afforded other 
government agencies and the public 
ample opportunity to participate in the 
preparation of this FEIS. The BIA 
published a notice of intent to prepare 
an EIS for the proposed action in the 
Federal Register on November 21, 2003 
(68 FR 65732). The BIA held a public 
scoping meeting on December 15, 2003, 
in Crescent City. A Notice of 
Availability for the Draft EIS was 
published in the Federal Register on 
September 30, 2005 (70 FR 57277), and 
in the Daily Triplicate on September 29 
and 30, and October 5, 2005. The 
document was available for public 
comment from September 30 to 
November 28, 2005, and a public 
hearing held November 2, 2005, in 
Crescent City. 


Public Comment Availability 


Comments, including names and 
addresses of respondents, will be 
available for public review at the 
mailing address shown in the 
ADDRESSES section, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. Individual respondents may 
request confidentiality. If you wish us to 
withhold your name and/or address 
from public review or from disclosure 
under the Freedom of Information Act, 
you must state this prominently at the 
beginning of your written comment. 
Such requests will be honored to the 
extent allowed by law. We will not, 


however, consider anonymous 


comments. All submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 


Authority 


This notice is published in 
accordance with section 1503.1 of the 
Council on Environmental Quality 
regulations (40 CFR parts 1500 through 
1508) implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4321 et seq.), the 
Department of the Interior Manual (516 
DM 1-6), and is in the exercise of 
authority delegated to the Principal 
Deputy Assistant Secretary—Indian 
Affairs by 209 DM 8. 


Dated: September 6, 2006. 
Michael D. Olsen, 
Principal Deputy Assistant Secretary—Indian 
Affairs. 
(FR Doc. E6—16551 Filed 10-5—-06; 8:45 am] 
BILLING CODE 4310-Ww7-P 


DEPARTMENT OF THE INTERIOR 


_ Bureau of Land Management 


Section 365 of the Energy Policy Act of 
2005, Implementation of the Pilot 
Project To improve Federal Permit 
Coordination; Public Listening 
Sessions 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of public listening 
session. 


SUMMARY: Two public listening sessions . 


will be held by the Bureau of Land 
Management ( BLM) to solicit views 
from the public on implementation of 
the Pilot Project provisions of the 
Energy Policy Act of 2005. Section 365 
of the Energy Policy Act directs the 
Secretary of the Interior to establish 
seven BLM Field Offices as oil and gas 
streamlining Project Offices. The offices 
are: Rawlins, Wyoming; Buffalo, 
Wyoming; Miles City, Montana; 
Farmington, New Mexico; Carlsbad, 
New Mexico; Grand Junction/Glenwood 
Springs, Colorado; and Vernal, Utah. 
The Act directs that within 90 days from 
the date the Act was signed (August 8, 
2005) that a Memorandum of 
Understanding be signed between the 
U.S. Department of the Interior and the 
U.S. Department of Agriculture, the 
Environmental Protection Agency, and 


the U.S. Army Corps of Engineers. The 
Memorandum of Understanding was 
signed October 24, 2005. In addition, 
Section 365 specifies that not later than 
3 years after the date of enactment, the 
Secretary of the Interior shall submit to 
Congress a report that outlines the 
results of the Pilot Project, and makes 
recommendations to the President 
regarding whether the Pilot Project 
should be implemented throughout the 
United States. The public listening 
sessions will provide an opportunity for 
the public to comment on the progress 
made in the first year of the Pilot 
Project. 


DATES AND LOCATION: Two public 
listening sessions are scheduled for 
November 14, 2006 in Denver, Colorado, 
at the Renaissance Denver Hotel, 3801 
Quebec Street, Denver Colorado 80207. 


The first listening session will be held 


from 2 p.m. MST to 4 p.m. MST. The 
second listening session will be held 
from 6 p.m. MST to 8 p.m. MST. 

FOR FURTHER INFORMATION CONTACT: 
Alan Kesterke, Energy Policy Liaison for 
the Energy Act Implementation Team at 
(307) 775-6001. 

SUPPLEMENTARY INFORMATION: The 
public listening sessions will begin with 
an overview of progress on the Pilot 
Project. Participants who request to 
speak will be provided a set amount of 
time to provide their comments. 


Thomas Lonnie, 


Assistant Director, Minerals, Realty and 
Resource Protection. 


{FR Doc. E6—16586 Filed 10—5—06; 8:45 am] 
BILLING CODE 4310-84-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[CO-922-06-1310-Fl; COC65792] 


Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 


- ACTION: Notice of proposed 


reinstatement of terminated oil and gas 
lease. 


SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement of oil and gas 
lease COC65792 from Neil V Romano 
for lands in Rio Blanco County, 
Colorado. The petition was filed on time 
and was accompanied by all the rentals 
due since the date the lease txmingted 
under the law. 
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FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Milada 
Krasilinec, Land Law Examiner, Branch 
of Fluid Minerals Adjudication, at 
303.239.3767. 


SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 
$10.00 per acre or fraction thereof, per 
year and 16% percent, respectively. The 
lessee has paid the required $500 
administrative fee and $163 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
Section 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease COC65792 effective April 1, 2006, 
under the original terms and conditions 
of the lease and the increased rental and 
royalty rates cited above. ; 


Dated: September 26, 2006. 
Milada Krasilinec, 
Land Law Examiner. 
[FR Doc. E6—16585 Filed 10—5-06; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 
and Related Actions 


Nominations for the following 
properties being considered for listing 
or related actions in the National 
Register were received by the National 
Park Service before September 23, 2006. 
Pursuant to section 60.13 of 36 CFR part 
60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded by United 
States Postal Service, to the National 
Register of Historic Places, National 
Park Service, 1849 C St., NW., 2280, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service, 1201 Eye 
St., NW., 8th floor, Washington DC 
20005; or by fax, 202-371-6447. Written 
or faxed comments should be submitted 
by October 21, 2006. 


John W. Roberts, 


Acting Chief, National Register/National 
Historic Landmarks Program. 


AMERICAN SAMOA 
Western District 


Vatia, Old, Above Vatia Village SW of 
AS 15, Vatia Village, 06000956 


DISTRICT OF COLUMBIA 
District of Columbia 


Fifteenth Street Financial Historic 
District, 15th St. from PA Ave. to I St., 
Washington, 06000967 


FLORIDA 
Monroe County 


Sloppy Joe’s Bar, 201 Duval St., Key 
West, 06000957 


GEORGIA 


. Fulton County 


Cox—Carlton Hotel, 683 Peachtree St., 
NE., Atlanta, 06000960 

Highland School, 978 North Ave., NE., 
Atlanta, 06000959 


Oconee County 


High Shoals Historic District, Centered 
on GA 186, and banks of the 
Apalachee R, North High Shoals, 
06000958 


KANSAS 
Dickinson County 


Trinity Evangelical Lutheran Church, 
320 N. Cedar St., Abilene, 06000965 


Douglas County 


Barnes Apple Barn, 714 E. 1728 Rd., 
Baldwin City, 06000966 


Ellis County 


Chestnut Street Historic District, Main, 
W. 9th, W. 10th, E 11th, E 12th Sts., 
Hays, 06000968 


Sedgwick County 


Chapman—Noble House, 1230 N. Waco, 
Wichita, 06000962 

Comley House, 1137 N. Broadway, 
Wichita, 06000961 

Fairmount Congregational Church, 1650 
N. Fairmont, Wichita, 06000963 


Shawnee County 


Gem Building, 506-510 SW 10th Ave., 
Topeka, 06000964 


NEW YORK 
Greene County 


Oak Hill Methodist Episcopal Church, 
427 Main St., Oak Hill, 06000972 


Livingston County 


Payne Cobblestone House (Cobblestone 
Architecture of New York State MPS), 
5813 Federal Rd., Conesus, 06000969 


Monroe County 


Jayne and Mason Bank Building, 11 E. 
Main St., Webster, 06000970 


New York County 


Macmillan Building, 60-62 Fifth Ave., 
New York, 06000973 


Tioga County 


Newark Valley Municipal Building and 
Tappan—Spaulding Memorial 
Library, (Newark Valley MPS) 9 Park 
St. and 8 Rock St., Newark Valley, 
06000971 


RHODE ISLAND 
Providence County 


Richmond Paper Company Mill 
Complex, 310 Bourne Ave., East 
Providence, 06000974 


VIRGINIA 
Petersburg Independent City 


Pocahontas Island Historic District 
(Prehistoric through Historic 
Archeological and Architectural 
Resources at Bermuda Hundred 
MPS),Pocahontas, Witten, Rolfe, 
Logan, and Sapony Sts., Petersburg 
(Independent City), 06000977 


Richmond Independent City 


Carver Residential Historic District 
(Boundary Increase), 909-1011 W. 
Marshall St., Richmond (Independent 
City), 06000975 

Manchester Residential and Commercial 
Historic District (Boundary Increase), 
1211-17, 1301-1305 and 1418 
McDonough St., 310-12 W. 12th St., 
309 W. 13th St., 314 and 400 W. 14th 
St., Richmond (Independent City), 
06000976 


[FR Doc. E6-16609 Filed 10—5—06; 8:45 am] 
BILLING CODE 4312-51-P 


DEPARTMENT OF LABOR 
Occupational Safety and Health 
Administration 

[Docket No. NRTL2-92] 


Canadian Standards Association; 
Application for Expansion of 
Recognition 


AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Notice. 


SUMMARY: This notice announces the 
application of Canadian Standards 
Association (CSA) for expansion of its 
recognition, and presents the Agency’s 
preliminary finding in favor of granting 
this request. This preliminary finding 
does not constitute an interim or 
temporary approval of this application. 
DATES: You must submit information or 
comments, or any request for extension 
of the time to comment, by the 
following dates: 

e Hard copy: Postmarked or sent by 
October 23, 2006. 
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e Electronic transmission or 
facsimile: Sent by October 23, 2006. 
ADDRESSES: You may submit 
information or comments to this 
notice—identified by docket number 
NRTL2-92—by any of the following 
methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e OSHA Web site: http:// 
ecomments.osha.gov. Follow the 
instructions for submitting comments 
_ on OSHA’s Web page. 

e Fax: If your written comments are 
10 pages or fewer, you may fax them to 
the OSHA Docket Office at (202) 693- 
1648. 

e Regular mail, express delivery, 
hand delivery and courier service: 
Submit three copies to the OSHA 
Docket Office, Docket No. NRTL2-92, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N— 
2625, Washington, DC 20210; telephone 
(202) 693-2350. (OSHA’s TTY number 
is (877) 889-5627). OSHA Docket Office 
hours of operation are 8:15 a.m. to 4:45 
p-m., EST. 

Instructions: All comments received 

- will be posted without change to http:// 
dockets.osha.gov, including any 
personal information provided. OSHA 
cautions you about submitting personal 
information such as social security 
numbers and birth dates. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
dockets.osha.gov. Contact the OSHA 
Docket Office for information about 
materials not available through the 
OSHA Web page and for assistance in 
using the Web page to locate docket 
submissions. 

Extension of Comment Period: Submit 
requests for extensions concerning this 
notice to the Office of Technical 
Programs and Coordination Activities, 
NRTL Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Room N-3655, Washington, DC 
20210. Or, fax to (202) 693-1644. 

FOR FURTHER INFORMATION CONTACT: 
Director, Office of Technical Programs 
and Coordination Activities, NRTL 
Program, Occupational Safety and 


Health Administration, U.S. Department _ 


of Labor, 200 Constitution Avenue, 
NW., Room N-3655, Washington, DC 
20210, or phone (202) 693-2110. 


SUPPLEMENTARY INFORMATION: 
Notice of Application 


The Occupational Safety and Health 
Administration (OSHA) hereby gives 
notice that Canadian Standards 


Association (CSA) has applied for 
expansion of its current recognition as 


a Nationally Recognized Testing 


Laboratory (NRTL). CSA’s expansion 
request covers the use of additional test 
standards. QSHA’s current scope of 
recognition for CSA may be found in the 
following informational Web page: 
http://www.osha.gov/dts/otpca/nrtl/ 
csa.html. 

OSHA recognition of an NRTL 
signifies that the organization has met 
the legal requirements in Section 1910.7 
of Title 29, Code of Federal Regulations 
(29 CFR 1910.7). Recognition is an 
acknowledgment that the organization 
can perform independent safety testing 
and certification of the specific products 
covered within its scope of recognition 
and is not a delegation or grant of 
government authority. As a result of 
recognition, employers may use 
products “‘properly certified” 1 by the 
NRTL to meet OSHA standards that 
require testing and certification. 

The Agency processes applications by 
an NRTL for initial recognition or for 
expansion or renewal of this recognition 
following requirements in Appendix A 
to 29 CFR 1910.7. This appendix 
requires that the Agency publish two 
notices in the Federal Register in 
processing an application. In the first 
notice, OSHA announces the 
application and provides its preliminary 
finding and, in the second notice, the 
Agency provides its final decision on 
the application. These notices set forth 
the NRTL’s scope of recognition or 
modifications of that scope. We 
maintain an informational Web page for 
each NRTL, which details its scope of 
recognition. These pages can be 
accessed from our Web site at http:// 
www.osha.gov/dts/otpca/nirtl/ 
index.html. 

The most recent notice published by 
OSHA specifically related to CSA’s — 
recognition granted an expansion of 
recognition, which became effective on 
August 26, 2003 (68 FR 51303). 

The current addresses of the CSA 
facilities already recognized by OSHA 
are: 


Canadian Standards Association, 178 
Rexdale Boulevard (Toronto), 
Etobicoke, ON M9W 1R3, Canada; 

CSA International, Pointe-Claire 
(Montreal), 865 Ellingham Street, 
Pointe-Claire, PQ H9R 5E8, Canada; 

CSA International, Richmond 
(Vancouver), 13799 Commerce 


1 Properly certified means, in part, that the 
product is laseled or marked with the NRTL’s 
“registered” certification mark (i.e., the mark the 
NRTL uses for its NRTL work) and that the product 
certification falls within the scope of recognition of 
the NRTE. 


Parkway, Richmond, BC V6V 2N9, 
Canada; 

CSA International, Edmonton, 1707— 
94th Street, Edmonton, AB T6N 1E6, 
Canada; 

CSA International, Irvine, 2805 Barranca 
Parkway, Irvine, CA 92606; and 


’ CSA International, Cleveland, 8501 East 


Pleasant Valley Road, Cleveland, OH 
44131 


General Background on the Application 


CSA submitted an application, dated 
July 5, 2005, (see Exhibit 34—1) to, 
among other things, expand its 
recognition to include 12 additional test 
standards. The NRTL Program staff has 
determined that nine of these standards 
are individually an “appropriate test 
standard” within the meaning of 29 CFR 
1910.7(c). However, one of these 
standards is already included in CSA’s 
scope. Therefore, OSHA would approve 
eight test standards for the expansion. 

CSA seeks recognition for testing and 
certification of products for 
demonstration of conformance to the 
following test standards: 

UL 568 Nonmetallic Cable Tray 

Systems 
FM 3810 Electrical and Electronic 

Test, Measuring, and Process Control 

Equipment 
UL 61010A-2-010 Electrical 

Equipment for Laboratory Use; Part 2: 

Particular Requirements for 

Laboratory Equipment for the Heating 

of Materials 


UL 61010A-2-041 Electrical 


Equipment for Laboratory Use; Part 2: 
Particular Requirements for . 
Autoclaves Using Steam for the 
Treatment of Medical Materials and 
for Laboratory Processes 

UL 61010A-—2-042 Electrical 
Equipment for Laboratory Use; Part 2: 
Particular Requirements for 
Autoclaves and Sterilizers Using 
Toxic Gas for the Treatment of 
Medical Materials, and for Laboratory 
Processes 

UL 61010A-—2-051 Electrical 
Equipment for Laboratory Use; Part 2: 
Particular Requirements for 
Laboratory Equipment for Mixing and 
Stirring 

UL 61010A-2-061 Electrical 
Equipment for Laboratory Use; Part 2: 
Particular Requirements for 
Laboratory Atomic Spectrometers 
with Thermal Atomization and 
Ionization 

UL 61010B-—2-031 Electrical 
Equipment for Measurement, Control, 
and Laboratory Use; Part 2: Particular 
Requirements for Hand-Held Probe 
Assemblies for Electrical 
Measurement and Test 
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The designations and titles of the 
above test standards were current at the 
time of the preparation of this notice. 

OSHA’s recognition of CSA, or any 
NRTL, for a particular test standard is 
limited to equipment or materials (i.e., 
products) for which OSHA standards 
require third-party testing and 
certification before use in the 
workplace. Consequently, if a test 
standard also covers any product(s) for 
which OSHA does not require such 
testing and certification, an NRTL’s 
scope of recognition does not include 
that product(s). 

Many test standards listed above also 
are approved as American National 
Standards by the American National 
Standards Institute (ANSIJ).: However, for 
convenience, we use the designation of 
the standards developing organization 
for the standard as opposed to the ANSI 
designation. Under our procedures, any 
NRTL recognized for an ANSI-approved 
test standard may use either the latest 
proprietary version of the test standard 
or the latest ANSI version of that 
standard. You may contact ANSI to find 
out whether or not a test standard is 
currently ANSI-approved. 

Preliminary Finding on the Application 

CSA has submitted an acceptable 
request for expansion of its recognition 
as an NRTL. In connection with this 
request, OSHA did not perform an on- 
site review of CSA’s NRTL testing 
facilities. However, NRTL Program 
assessment staff reviewed information 
pertinent to the request and 
recommended that CSA’s recognition be 
expanded to include the additional test 
standards listed above (see Exhibit 34— 
2). Our review of the application file, 
the assessor’s recommendation, and 
other pertinent documents indicate that 
CSA can meet the requirements, as 
prescribed by 29 CFR 1910.7, for the 
expansion for the additional test 
standards listed above. This preliminary 
finding does not constitute an interim or 
temporary approval of the application. 

OSHA welcomes public comments, in 
sufficient detail, as to whether CSA has 
met the requirements of 29 CFR 1910.7 
for expansion of its recognition as an 
NRTL. Your comments should consist of 
pertinent written documents and 
exhibits. Should you need more time to 
comment, you must request it in 
writing, including reasons for the 
request. OSHA must receive your 
written request for extension at the 
address provided above no later than 
the last date for comments. OSHA will 
limit any extension to 30 days, unless 
the requester justifies a longer period. 
You may obtain or review copies of 
CSA’s requests, the assessor’s 


recommendation, and all submitted 
comments, as received, by contacting 
the Docket Office, Room N—2625, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, at the above address. Docket No. 
NRTL2-—92 contains all materials in the 
record concerning CSA’s application. 
The NRTL Program staff will review 
all timely comments and, after 
resolution of issues raised by these 
comments, will recommend whether to 
grant CSA’s expansion request. The 
Assistant Secretary will make the final 
decision on granting the expansion and, 
in making this decision, may undertake 
other proceedings that are prescribed in 


_ Appendix A to 29 CFR 1910.7. OSHA 


will publish a public notice of this final 
decision in the Federal Register. 

Signed at Washington, DC, this 25th day of 
September, 2006. 
Edwin G. Foulke, Jr., 
Assistant Secretary. 
[FR Doc. E6—16587 Filed 10—5—06; 8:45 am] 
BILLING CODE 4510-26-P 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


[Docket No. NRTL2-90] 


SGS U.S. Testing Company, Inc.; 
Applications for Renewal and 
Expansion of Recognition 


AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Notice. 


SUMMARY: This notice announces the 
applications of SGS U.S. Testing 
Company, Inc., (SGSUS) for renewal 
and expansion of its recognition, and 
presents the Agency’s preliminary 
finding in favor of granting these 
requests. This preliminary finding does 
not constitute an interim or temporary 
approval of these applications. 

DATES: You must submit information or 
comments, or any request for extension 
of the time to comment, by the 
following dates: 

e Hard copy: postmarked or sent by 
October 23, 2006. 

e Electronic transmission or 
facsimile: sent by October 23, 2006. 
ADDRESSES: You may submit 
information or comments to this 
notice—identified by docket number 
NRTL2-—90—by any of the following 
methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e OSHA Web site: http:// 
ecomments.osha.gov. Follow the 


instructions for submitting comments 
on OSHA’s Web page. 

e Fax: If your written comments are 
10 pages or fewer, you may fax them to 
the OSHA Docket Office at (202) 693-— 
1648. 

e Regular mail, express delivery, 
hand delivery and courier service: 
Submit three copies to the OSHA 
Docket Office, Docket No. NRTL2-90, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N— 
2625, Washington, DC 20210; telephone 
(202) 693-2350. (OSHA’s TTY number 
is (877) 889-5627.) OSHA Docket Office 
hours of operation are 8:15 a.m. to 4:45 
p-m., EST. 

Instructions: All comments received 
will be posted without change to http:// 
dockets.osha.gov, including any 
personal information provided. OSHA 
cautions you about submitting personal 
information such as social security 
numbers and birth dates. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
dockets.osha.gov. Contact the OSHA 
Docket Office for information about 
materials not available through the 
OSHA Web page and for assistance in 
using the Web page to locate docket 
submissions. 

Extension of Comment Period: Submit 
requests for extensions concerning this 
notice to the Office of Technical 
Programs and Coordination Activities, 
NRTL Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Room N-3655, Washington, DC 
20210. Or fax to (202) 693-1644. 

FOR FURTHER INFORMATION CONTACT: 
Director, Office of Technical Programs 
and Coordination Activities, NRTL 
Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Room N-3655, Washington, DC 
20210, or phone (202) 693-2110. 
SUPPLEMENTARY INFORMATION: 


Notice of Renewal and Expansion 
Applications 

The Occupational Safety and Health 
Administration (OSHA) hereby gives 
notice that SGS U.S. Testing Company, 
Inc., (SGSUS) has applied for renewal 
and for expansion of its recognition as 
a Nationally Recognized Testing 
Laboratory (NRTL). The expansion 
request covers the use of additional test 
standards, while the SGSUS renewal 
request covers its existing scope of 
recognition. OSHA’s current scope of 
recognition for SGSUS may be found in 
the following informational Web page: 
http://www.osha.gov/dts/otpca/nrtl/ 
sgs.html. 
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OSHA recognition of an NRTL 
signifies that the organization has met 
the legal requirements in Section 1910.7 
of Title 29, Code of Federal Regulations 
(29 CFR 1910.7). Recognition is an 
acknowledgment that the organization 
can perform independent safety testing 
and certification of the specific products 
covered within its scope of recognition 
and is not a delegation or grant of 
government authority. As a result of 
recognition, employers may use 
products ‘‘properly certified’’ by the 
NRTL to meet OSHA standards that 
— testing and certification. 

he Agency processes applications by 
an NRTL for initial recognition or for 
expansion or renewal of this recognition 
following requirements in Appendix A 
to 29 CFR 1910.7. This appendix 
requires that the Agency publish two 
notices in the Federal Register in 
processing an application. In the first 
notice, OSHA announces the 
application and provides its preliminary 
finding and, in the second notice, the 
Agency provides its final decision on 
the application. These notices set forth 
the NRTL’s scope of recognition or 
modifications of that scope. We 
maintain an informational Web page for 
each NRTL, which details its scope of 
recognition. These pages can be 
accessed from our Web site at http:// 
www.osha.gov/dts/otpca/nrtl/ 
index.html. © 

The most recent notice published by 
OSHA specifically related to the SGSUS 
recognition covered an expansion of 
recognition, which became effective on 
May 12, 2000 {65 FR 30638). OSHA, 
however, issued a notice modifying the 
scope of a number of NRTLs to replace 
or delete withdrawn test standards (70 
FR 11273, March 8, 2005). SGSUS was 
one of those NRTLs. 

The current address of the SGSUS 
facility already recognized by OSHA is: 
SGS U.S. Testing Company, Inc., 291 
Fairfield Avenue, Fairfield, New Jersey 
‘07004. 


General Background on the Renewal 
and Expansion Applications 

SGSUS initially received OSHA: 
’ recognition as an NRTL on March 23, 
1993 (see 58 FR 15509), fora period of 
five years ending March 23, 1998. At the 
time, it was called U.S. Testing 
Company, Inc., California Division. 
SGSUS’s initial recognition consisted of 
one site in California. It later sought and 
was granted recognition for a second 


1 Properly certified means, in part, that the 
product is labeled or marked with the NRTL’s 
“registered” certification mark (i.e., the mark the 
NRTL uses for its NRTL work) and that the product 
certification falls within the scope of recognition of 
the NRTL. 


site in Fairfield, New Jersey. Appendix 
A to 29 CFR 1910.7 stipulates that the 
period of recognition of an NRTL is five 
years and that an NRTL may renew its 
recognition by applying not less than 
nine months, nor more than one year, 
before the expiration date of its current 
recognition. NRTLs submitting requests 
within this allotted time period retain 
their recognitidn during OSHA’s 
renewal process. SGSUS submitted the 
required information and received its 
first renewal of recognition on August 
28, 1998 (63 FR 46084), for the five-year 
period ending August 28, 2003. 

SGSUS applied on October 2, 2002, 
(see Exhibit 18-1) for renewal of its 
recognition, again within the time 


- allotted. However, partly as a result of 


changes SGSUS was considering or 

undergoing at the time, we deferred the 

renewal process. Those changes 
included the eventual voluntary 
termination of its California site from 

the NRTL Program (see 69 FR 68407, 

November 24, 2004) leaving only the 

Fairfield site as part of its renewal 

request. SGSUS then applied on 

September 28, 2005, for expansion of its 

recognition to add seven test standards 

to its scope. The NRTL Program staff has 
determined that each of these standards 
is an “appropriate test standard” within 
the meaning of 29 CFR 1910.7(c). The 
staff makes similar determinations in 
processing expansion requests from any 

NRTL. Therefore, OSHA would approve 

all of these test standards for the 

expansion. 

OSHA staff performed an on-site visit 
of the NRTL’s Fairfield site in 
September 2005. Based on this visit, the 
staff recommended continued - 
recognition of SGSUS and the 
expansion it requested, respectively, in 
November 2005 and February 2006 (see 
Exhibits 18-3 and 18-4). The SGSUS 
existing scope of recognition consists of 
the facility listed above, and the test 
standards listed below and the 
supplemental programs listed under 
Programs and Procedures. 

SGSUS seeks renewal of its 
recognition for continued testing and 
certification of products for 
demonstration of conformance to the 
following test standards: 

UL1 Flexible Metal Conduit. 

“UL3 Flexible Nonmetallic Tubing for 
Electric Wiring. 

UL 94 _ Tests for Flammability of Plastic 
Materials for Parts in Devices and 
Appliances. 

UL 250 Household Refrigerators and 
Freezers. 

UL514A Metallic Outlet Boxes. 

UL 544 Electric Medical and Dental 
Equipment. 


UL 632  Electrically-Actuated 
Transmitters. 

UL 696 Electric Toys. 

UL 697 Toy Transformers 

UL 751 Vending Machines. 

UL 913 Intrinsically Safe Apparatus 
and Associated Apparatus for Use in 
Class I, II, and III, Division I, 
Hazardous (Classified) Locations. 

UL 1012 Power Units Other Than 
Class 2. 


UL 1236 Battery Chargers for Charging 


Engine-Starter Batteries. 

UL1310 Class 2 Power Units. 

UL 1484 Residential Gas Detectors. 

UL 1492 Audio-Video Products and 
Accessories. 

UL 1598 Luminaries. 

UL 1604 Electrical Equipment for Use 
in Class I and II, Division 2, and Class 
Ill Hazardous (Classified) Locations. 

UL 6500 Audio/Visual and Musical 
Instrument Apparatus for Household, 
Commercial, and Similar General Use. 

UL 60065 Audio, Video and Similar 
Electronic Apparatus. 


UL 60601-1 Medical Electrical 


Equipment, Part 1: General 
Requirements for Safety. 

UL 60950 Information Technology 
Equipment. 

UL 61010A-1 Electrical Equipment 
For Laboratory Use; Part 1: General 
Requirements. 

UL 61010B-1 Electrical Measuring and 
Test Equipment; Part 1: General 
Requirements. 


* This test standard has been withdrawn by 
the standards developing organization. Since 
other NRTLs also are approved for this 
standard, we would include it in the SGSUS 
renewal temporarily until we publish a 
notice to delete all withdrawn standards from 
the recognition of all NRTLs. 


The designations and titles of the 
above test standards, and those listed 
below, were current at the time of the 
preparation of this notice. 

OSHA’s recognition of SGSUS, or any 
NRTL, for a particular test standard is 
limited to equipment or materials (i.e., 
products) for which OSHA standards 
require third-party testing and 
certification before use in the 
workplace. Consequently, if a test 
standard also covers any product(s) for 
which OSHA does not require such 
testing and certification, an NRTL’s 
scope of recognition does not include 
that product(s). 

Many UL test standards also are 
approved as American National 
Standards by the American National 
Standards Institute (ANSI). However, for 
convenience, we use the designation of 
the standards developing organization 
for the standard as opposed to the ANSI 
designation. Under our procedures, any 
NRTL recognized for an ANSI-approved 
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test standard may use either the latest 
proprietary version of the test standard 
or the latest ANSI version of that 
standard. You may contact ANSI to find 
out whether or not a test standard is 
currently ANSI-approved. 


Programs and Procedures 


The renewal would include continued 
use by SGSUS of supplemental 
programs 2, 3, 4, and 9. 

Program 2: Acceptance of testing data 
from independent organizations, other 
than NRTLs. 

Program 3: Acceptance of product 
evaluations from independent 
organizations, other than NRTLs. 

Program 4: Acceptance of witnessed 
testing data. 

Program 9: Acceptance of services other 
than testing or evaluation performed 
by subcontractors or agents. 

In developing these programs, OSHA 
responded to industry requests and 
allowed certain of their ongoing 
practices to continue but in a manner 
controlled by OSHA criteria. In this 
sense, they are special conditions that 
the Agency places on an NRTL’s 
recognition. OSHA does not consider 
these programs in determining whether 
an NRTL meets the requirements for 
recognition under 29 CFR 1910.7. 
However, these programs help to define 
the scope of that recognition. 


Expansion of Recognition 


SGSUS seeks expansion of its 
recognition for testing and certification 
of products for demonstration of 
conformance to the following test 
standards: 

UL 62 Flexible Cord and Fixture Wire. 
UL 355 Cord Reels. 
UL 498 Attachment Plugs and 

Receptacles. 

UL 498A Current Taps and Adapters. 

UL 817 Cord Sets and Power-Supply 
Cords. 

UL 1363 Relocatable Power Taps. 

UL 1581 Electrical Wires, Cables, and 

Flexible Cords. 

Preliminary Finding 

SGSUS has submitted acceptable 
requests for renewal and expansion of 
its recognition as an NRTL. Our review 
of the application file, the assessor's 
recommendations, and other pertinent 
documents, indicates that SGSUS can 
meet the requirements, as prescribed by 
29 CFR 1910.7, for: (1) The renewal of 
the one site and the test standards and 
programs listed above, and (2) the 
expansion for the additional seven tests 
standards also noted. This preliminary 
finding does not constitute an interim or 
temporary approval of these 
applications. 


OSHA welcomes public comments, in 
sufficient detail, as to whether SGSUS 
has met the requirements of 29 CFR 
1910.7 for the renewal and expansion of 
its recognition as an NRTL. Your 
comments should consist of pertinent 
written documents and exhibits. Should 
you need more time to comment, you 
must request it in writing, including 
reasons for the request. OSHA must 
receive your written request for 
extension at the address provided above 
no later than the last date for comments. 
OSHA will limit any extension to 30 
days, unless the requester justifies a 
longer period. You may obtain or review 
copies of the SGSUS request, the on-site 
review report, other pertinent 
documents, and all submitted 
comments, as received, by contacting 
the Docket Office, Room N2625, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, at the above address. Docket No. 
NRTL2-$90 contains all materials in the 
record concerning the SGSUS 
application. 

The NRTL Program staff will review 
all timely comments and, after 
resolution of issues raised by these 


‘comments, will recommend whether to 


grant the SGSUS renewal and expansion 
requests. The Assistant Secretary will 
make the final decision on granting 
these requests and, in making this 
decision, may undertake other 
proceedings that are prescribed in 
Appendix A to 29 CFR 1910.7. OSHA 
will publish a public notice of this final 
decision in the Federal Register. 

Signed at Washington, DC, this 25th day of 
September, 2006. 
Edwin G. Foulke, Jr., 
Assistant Secretary. 
[FR Doc. E6—16589 Filed 10—5—06; 8:45 am] 
BILLING CODE 4510-26-P 


DEPARTMENT OF LABOR 


Occupationai Safety and Health 
Administration 


[Docket No. NRTL3-90] 


Southwest Research Institute; 
Application for Renewal and 
Expansion of Recognition 


AGENCY: Occupational Safety and Health 
‘Administration (OSHA), Labor. 
ACTION: Notice. 


SUMMARY: This notice announces the 
application of Southwest Research 
Institute (SWRI) for renewal and 
expansion of its recognition and 
presents the Agency’s preliminary 
finding in favor of granting this request. 
This preliminary finding does not 


constitute an interim or temporary 
approval of this application. 
DATES: You must submit information or 
comments, or any request for extension 
of the time to comment, by the 
following dates: 

e Hard copy: Postmarked or sent by 
October 23, 2006. 

e Electronic transmission or 
facsimile: Sent by October 23, 2006. 
ADDRESSES: You may submit 
information or comments to this 
notice—identified by docket number 
NRTL3-90—by any of the following 
methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e OSHA Web site: http:// 
ecomments.osha.gov. Follow the 
instructions for submitting comments 
on OSHA’s Web page. 

e Fax: If your written comments are 
10 pages or fewer, you may fax them to 
the OSHA Docket Office at (202) 693-— 
1648. 

e Regular mail, express delivery, 
hand delivery and courier service: 
Submit three copies to the OSHA 
Docket Office, Docket No. NRTL3-—90, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N- 


2625, Washington, DC 20210; telephone 


(202) 693-2350. (OSHA’s TTY number 
is (877) 889-5627.) OSHA Docket Office 
hours of operation are 8:15 a.m. to 4:45 
p-m., EST. 

Instructions: All comments received 
will be posted without change to http:// 
dockets.osha.gov, including any 
personal information provided. OSHA 
cautions you about submitting personal 
information such as social security 
numbers and birth dates. 

Docket: For access to the docket to 
read background documents or 
comments received, go to hitp:// 
dockets.osha.gov. Contact the OSHA 
Docket Office for information about 
materials not available through the 
OSHA Web page and for assistance in 
using the Web page to locate docket 
submissions. 

Extension of Comment Period: Submit 
requests for extensions concerning this 
notice to the Office of Technical 
Programs and Coordination Activities, 
NRTL Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Room N-3655, Washington, DC 
20210. Or fax to (202) 693-1644. 

FOR FURTHER INFORMATION CONTACT: 
Director, Office of Technical Programs 
and Coordination Activities, NRTL 
Program, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
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NW., Room N-3655, Washington, DC 
20210, or phone (202) 693-2110. 
SUPPLEMENTARY INFORMATION: 


Notice of Renewal Application 


The Occupational Safety and Health 
Administration (OSHA) hereby gives 
notice that Southwest Research Institute 
(SWRI) has applied for renewal of its 
recognition as a Nationally Recognized 
Testing Laboratory (NRTL). The SWRI 
renewal request covers its existing scope 
of recognition, except as noted below. 
OSHA’s current scope of recognition for 
SWRI may be found in the following 
informational Web page: http:// 
www.osha.gov/dts/otpca/nrtl/swri.html. 

OSHA recognition of an NRTL 
signifies that the organization has met 
the legal requirements in Section 1910.7 
of Title 29, Code of Federal Regulations 
(29 CFR 1910.7). Recognition is an 
acknowledgment that the organization 
can perform independent safety testing 
and certification of the specific products 
covered within its scope of recognition 
and is not a delegation or grant of 
government authority. As a result of 
recognition, employers may use 
products “‘properly certified” by the 
NRTL to meet OSHA standards that 
require testing and certification. 

The Agency processes applications by 
an NRTL for initial recognition or for 
expansion or renewal of this recognition 
following requirements in Appendix A 
to 29 CFR 1910.7. This appendix 
requires that the Agency publish two 
notices in the Federal Register in 
processing an application. In the first 
notice, OSHA announces the 
_ application and provides its preliminary 
finding and, in the second notice, the 
Agency provides its final decision on 
the application. These notices set forth 
the NRTL’s scope of recognition or 
modifications of that scope. We 
maintain an informational Web page for 
each NRTL, which details its scope of 
recognition. These pages can be 
accessed from our Web site at http:// 
www.osha.gov/dts/otpca/nrtl/ 
‘index.html. 

The most recent notice published by 
OSHA specifically related to the SWRI 
recognition granted renewal of its NRTL 
status, which became effective as noted 
below. However, OSHA issued a notice 
modifying the scope of a number of 
NRTLs to replace or delete withdrawn 
test standards (70 FR 11273, March 8, 
2005). SWRI was one of those NRTLs. 


1 Properly certified means, in part, that the 
product is labeled or marked with the NRTL’s 
“registered” certification mark (i.e., the mark the 
NRTL uses for its NRTL work) and that the product 
certification falls within the scope of recognition of 
the NRTL. ~ 


The current address of the SWRI 
facility already recognized by OSHA is: 
Southwest Research Institute, 6220 


Culebra Road, Post Office Drawer 28510, 


San Antonio, TX 78228. 
General Background on the Renewal 
Application 


SWRI initially received OSHA 
recognition as an NRTL on July 13, 


‘1993, (58 FR 37752) for a five-year 


period ending on July 13, 1998. 
Appendix A to 29 CFR 1910.7 stipulates 
that the period of recognition of an 
NRTL is five years and that an NRTL 
may renew its recognition by applying 
not less than nine months, nor more 
than one year, before the expiration date 
of its current recognition. NRTLs 
submitting requests within this allotted 
time period retain their recognition 

uring OSHA’s renewal process. SWRI 
submitted the required request and 
received its first renewal of recognition 
on March 9, 1999 (64 FR 11503), for the 
five-year period ending March 9, 2004. 
SWRI submitted a request dated June 4, 
2003, (see Exhibit 14) to renew its 
recognition again. This request falls 
within the allotted time period, and 
SWRI retains its recognition pending 
OSHA’s final decision in this renewal 
process. 

In its June 4, 2003, application, the 
NRTL included an earlier request to 
expand its recognition to include three 
additional test standards, but has since 
eliminated two of these standards from 
its request. The NRTL Program staff has 
determined that the remaining standard 
is an “appropriate test standard”’ within 
the meaning of 29 CFR 1910.7(c). 
Including this one standard, OSHA 
would approve 12 test standards for the 
renewal. In connection with the 
renewal, OSHA staff performed an on- 
site visit of the NRTL’s site in April 
2005, and the assessor recommended 
renewal of the SWRI recognition in a 
memo dated August 31, 2005 (see 
Exhibit 14—1). The assessor had 
previously recommended approval of 
the additional standard (also see Exhibit 
14-1), but the expansion was deferred 
pending SWRI’s decision regarding the 
two standards it has since eliminated. 

SWRI seeks renewal of its recognition 
for the one site that OSHA currently 
includes within the NRTL’s scope. 
SWRI also seeks renewal of its 
recognition for testing and certification 
of products for demonstration of 
conformance to the following test 
standards: 


ASTM E2074 Standard Method for 
Fire Tests of Door Assemblies. 
UL10A_ Tin-Clad Fire Doors. 
UL10B Fire Tests of Door Assemblies. 


UL 94 Tests for Flammability of Plastic 
Materials for Parts in Devices and ~ 
Appliances. 

UL 155 Tests of Fire Resistance of 
Vault and File Room Doors. 

UL 162 Foam Equipment and Liquid 
Concentrates. 

*UL525 Flame Arresters. 

UL555_ Fire Dampers. 

UL 711 Rating and Fire Testing of Fire 
Extinguishers. 

UL 1887 Fire Test of Plastic Sprinkler 
Pipe for Visible Flame and Smoke 
Characteristics. 

UL 2085 Protected Aboveground 
Tanks for Flammable and 
Combustible Liquids. 

UL 60950 Information 
Equipment. 

*Test standard to be included as a result 
of expansion request. 


The designations and titles of the 
above test standards were current at the 
time of the preparation of this notice. 

OSHA’s recognition of SWRI, or any 
NRTL, for a particular test standard is 
limited to equipment or materia!s (i.e., 
products) for which OSHA standards 
require third-party testing and 
certification before use in the 
workplace. Consequently, if a test 
standard also covers any product(s) for 
which OSHA does not require such 
testing and certification, an NRTL’s 
scope of recognition does not include 
that product(s). 

Many UL test standards also are 
approved as American National 
Standards by the American National 
Standards Institute (ANSI). However, for 
convenience, we use the designation of 
the standards developing organization 
for the standard as opposed to the ANSI 
designation. Under our procedures, any 
NRTL recognized for an ANSI-approved 
test standard may use either the latest 
proprietary version of the test standard 
or the latest ANSI version of that 
standard. You may contact ANSI to find 
out whether or not a test standard is 
currently ANSI-approved. 


Programs and Procedures 
The renewal would include continued 


_use by SWRI of supplemental programs 


2,3, 4, and 9. 
Program 2: Acceptance of testing data 


from independent organizations, other 
than NRTLs. 


- Program 3: Acceptance of product 


evaluations from independent 
organizations, other than NRTLs. 

Program 4: Acceptance of witnessed 
testing data. 

Program 9: Acceptance of services other 
than testing or evaluation performed 
by subcontractors or agents. 

In developing these programs, OSHA 
responded to industry requests and 


| 
4 
q 
| 
4 
| 
x 
a 
a 
4 
4 
i, 
é 
| 
4 
| 
1 
3 


Federal Register/Vol. 71, No. 194/Friday, October 6, 2006 / Notices 


59135 


allowed certain of their ongoing 
practices to continue but in a manner 
controlled by OSHA criteria. In this 
sense, they are special conditions that 
the Agency places on an NRTL’s 
recognition. OSHA does not consider 
these programs in determining whether 
an NRTL meets the requirements for 
recognition under 29 CFR 1910.7. 
However, these programs help to define 
the scope of that recognition. 


Preliminary Finding on the Renewal 


SWRI has submitted an acceptable 
request for renewal and expansion of its 
recognition as an NRTL. Our review of 
the application file, the assessor’s 
memos, and other pertinent documents, 
indicates that SWRI can meet the © 
requirements, as prescribed by 29 CFR 
1910.7, for the renewal of the one site 
and the test standards and programs © 
listed above, and for the expansion to 
include the one additional test standard, 
as noted. This preliminary finding does 
not constitute an interim or temporary 
approval of the application. 


OSHA welcomes public comments, in. 


sufficient detail, as to whether SWRI has 
met the requirements of 29 CFR 1910.7 
for the renewal and expansion of its 
recognition as an NRTL. Your comments 
should consist of pertinent written 
documents and exhibits. Should you 
need more time to comment, you must 
request it in writing, including reasons 
for the request. OSHA must receive your 
written request for extension at the 
address provided above no later than 
the last date for comments. OSHA will 
limit any extension to 30 days, unless 
the requester justifies a longer period. 
You may obtain or review copies of the 
SWRI request, the on-site review report, 
other pertinent documents, and all 
submitted comments, as received, by 
contacting the Docket Office, Room 
N2625, Occupational Safety and Health 

- Administration, U.S. Department of 
Labor, at the above address. Docket No. 
NRTL3-$90 contains all materials in the 
record concerning the SWRI 
application. 


The NRTL Program staff will review 
all timely comments and, after 
resolution of issues raised by these 
comments, will recommend whether to 
grant SWRI’s renewal and expansion 
request. The Assistant Secretary will 
make the final decision on granting the 
renewal and expansion and, in making 
this decision, may undertake other 
proceedings that are prescribed in 
Appendix A to 29 CFR Section 1910.7. 
OSHA will publish a public notice of 
this final decision in the Federal 


Register. 


Signed at Washington, DC this 25th day of 
September, 2006. 


Edwin G. Foulke, Jr., 
Assistant Secretary. 
[FR Doc. E6-16588 Filed 10—5—06; 8:45 am] 


BILLING CODE 4510-26-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 52-007-ESP; ASLBP No. 04— 
821-01-ESP] 


In the Matter of Exelon Generation 
Company, LLC (Early Site Permit for 
Clinton ESP Site); Before 
Administrative Judges: Dr. Paul B. 


. Abramson, Chairman; Dr. Anthony J. 


Baratta; Dr. David L. Hetrick; Notice 
(Notice of Hearing and of Opportunity — 
to Make Oral or Written Limited 
Appearance Statements) 


October 2, 2006. 

This Atomic Safety and Licensing 
Board hereby gives notice that it will 
convene an evidentiary session to 
receive testimony and exhibits in the 
“mandatory hearing” portion of this 
proceeding regarding the September 25, 
2003 Application of the Exelon 
Generation Company, LLC, (Exelon) for 
a 10 CFR part 52 early site permit (ESP), 
seeking approval of the site of the 
existing Clinton nuclear power station 
in DeWitt County, Illinois, for the 
possible construction of one or more 
new nuclear reactors.! This mandatory 
hearing will concern safety and 
environmental matters relating to the 
proposed issuance of the requested ESP, 
as more fully described below. 

In addition, the Board gives notice 
that, in accordance with 10 CFR 
2.315(a), it will entertain oral limited 
appearance statements from members of 
the public in connection with this 
proceeding. 


A. Matters To Be Considered 


As set forth by the Commission in the 
December 2003 “‘Notice of Hearing and 
Opportunity To Petition for Leave To 
Intervene Early Site Permit for the 
Clinton ESP Site” (68 FR at 69,426) and 
the applicable regulations in 10 CFR 
52.21 the matters at issue in this 
proceeding are: (a) Whether issuance of 
an ESP will be inimical to the common 
defense and security or to the health 
and safety of the public (Safety Issue 1); 
(b) whether, taking into consideration 
the site criteria contained in 10 CFR part 
100, a reactor or reactors having 
characteristics that fall within the 
parameters for the site, can be 


1 See 68 FR 69,426 (Dec. 12, 2003). 


constructed and operated without 
undue risk to the public health and 
safety (Safety Issue 2); and (c) whether 
in accordance with the requirements of 
10 CFR part 51, subpart A, the ESP 
should be issued as proposed. 
Additionally, in accord with the 
December 2003 notice: (d) whether the 
requirements of sections 102(2)({A), (C), 
and (E) of the National Environmental 
Policy Act of 1969 and 10 CFR part 51, 
subpart A, have been complied with in 
the proceeding; (e) the final balance 
among conflicting factors contained in 
the record of proceeding with a view to 
determining the appropriate action to be 
taken; and (f) after considering 
reasonable alternatives, whether a 
license should be issued, denied, or 
appropriately conditioned to protect 
environmental values. 


B. Date, Time, and Location of 
Mandatory Hearing 


The Board will conduct this 
mandatory hearing at the specified 
location and time: 


1. Date: Tuesday, November 7, 2006, 
time: beginning at 9 a.m. c.s.t., location: 
Decatur Conference Center, 4191 W. 
U.S. Highway 36, Decatur, Illinois. 


» The hearing on these issues will 
continue day-to-day until concluded. 


The public is advised that, in 
accordance with 10 CFR 2.390, portions 
of the hearing sessions may be closed to 
the public because the matters at issue 
may involve the discussion of protected 
information. 


C. Date, Time, and Location of Oral 
Limited Appearance Statement Session 


This session will be on the following 
date at the specified location and time: 


1. Date: Wednesday, November 8, 
2006, time: 6 to 10 p.m. c.s.t., location: 
Clinton Junior High School, 701 Illini 
Drive, Clinton, Illinois. 


D. Participation Guidelines for Oral 
Limited Appearance Statements _ 


Any person not a party, ora 
representative of a party, to the 
proceeding will be permitted to make an 
oral statement of not more than five 
minutes setting forth his or her position 
on matters of concern relating to this 
proceeding. Although these statements 
do not constitute testimony or evidence, 
they nonetheless may help the Board 
and/or the parties in their consideration 
of the issues in this proceeding. 


Oral limited appearance statements 
will be entertained during the hours 
specified above, or such lesser time as 
may be sufficient to accommodate the 
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speakers who are present.” In this 
regard, if all scheduled and 
unscheduled speakers present have 
made a presentation, the Licensing 
Board will terminate the session before 
the ending time listed above. 

Although the Board expects that the 
time allotted for each statement will be 
no more than five minutes, it may be 
further limited depending on the 
number of written requests to make an 
oral statement that are submitted in 
accordance with section E below and/or 
the number of persons present at the 
designated time indicate that it is 
‘necessary to reduce each person’s time 
to enable all those desiring to speak to 
do so. 


E. Priority to those who Submitted a 
Prior Request 

Persons wishing to make an oral 
statement who have submitted a timely 
written request to do so will be given 
priority over those who have not filed 
such a request. To be considered timely, 
a written request to make an oral 
statement must either be mailed, faxed, 
or sent by e-mail so as to be received by 
5 p.m. eastern standard time on October 
30, 2006. Written requests to make an © 
oral statement should be submitted to: 
Mail: Office of the Secretary, 5 
Rulemakings and Adjudications Staff, 

U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001. Fax: (301) 
415-1101 (verification (301) 415-1966). 
E-mail: hearingdocket@nrc.gov. 

In addition, using the same method of 
service, a copy of the written request to 
make an oral statement should be sent 
to the Chairman of this Licensing Board 
as follows: Mail: Administrative Judge 
Paul B. Abramson, Atomic Safety and 
Licensing Board Panel, Mail Stop T—3 
F23, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001. Fax: (301) 415-5599 (verification 

(301) 415-6094). E-mail: KSV@nrc.gov 
and JJL5@nrc.gov. 


F. Submitted Written Limited 
Appearance Statements 


In addition to or in lieu of an oral 
limited appearance statement, a written 
limited appearance statement may be 
submitted to the Board regarding this 
proceeding at any time. Such statements 


2 Any members of the public who plan to attend 
either the mandatory hearing or the limited 
appearance session are advised that security 
measures may be employed at the entrance to the 
hearing facility, including searches of hand-carried 
items such as briefcases or backpacks. Participants 
are expected to respect and preserve the dignity of 
this proceeding; therefore, during the limited 
appearance session, static signs no larger than 18” 
by 18” will be permitted, but may not be attached - 
to sticks, held up, waved, or moved about in the 
rooms. 


should be sent to the Office of the ; 
Secretary using the methods prescribed 
above, with a copy to the Licensing 
Board Chairman. 


G. Availability of Documentary 
Information Regarding the Proceeding 


Documents relating to this proceeding 
are available for public inspection at the 
Commission’s Public‘ Document Room 
(PDR), located at One White Flint North, 
11555 Rockville Pike (first floor), 
Rockville, Maryland, or electronically 
from the publicly available records 
component of NRC’s document system ~ 
(ADAMS). ADAMS is accessible from 
the NRC Web site at http://www.nrc.gov/ 
reading-rm/adams.htm (the Public 
Electronic Reading Room). Persons who 
do not have access to ADAMS or who 
encounter problems in accessing the 
documents located in ADAMS should 
contact the NRC PDR reference staff by 
telephone at (800) 397-4209 or (301) 
415-4737, or by e-mail to pdr@nrc.gov. 


H. Scheduling Information Updates 


Any updated/revised scheduling 
information regarding the evidentiary 
hearing and limited appearance sessions 
can be found on the NRC Web site at 
http://www.nrc.gov/public-involve/ 
public-meetings/index.cfm or by calling 
(800) 368-5642, extension 5036, or (301) 
415-5036. 

For the Atomic Safety and Licensing 
Board. 

Dated: October 2, 2006. 

Paul B. Abramson, 

Administrative Judge, Rockville, Maryland. 
[FR Doc. E6-—16555 Filed 10—5—06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-483] 


Union Electric Company; Notice of 
Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (NRC/the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
30, issued to Union Electric Company 
(the licensee), for operation of the 
Callaway Plant, Unit 1 (Callaway), 
located in Callaway County, Missouri. 

The proposed amendment would 
change the plant Technical 


3 Copies of this notice were sent this date by 
Internet e-mail transmission to counsel for (1) 
applicant Exelon; (2) the NRC Staff. 


Specifications (TSs) consistent with the 
NRC-approved Revision 0 to Technical 
Specification Task Force (TSTF) 
Standard Technical Specification 
Change Traveler, TSTF—419. The. 
amendment would revise (1) the 
definition of the Pressure and 
Temperature Limits Report (PTLR) in 
Section 1.1, ‘Definitions,’ and (2) TS 
5.6.6, “Reactor Coolant System (RCS) 
Pressure and Temperature Limits Report 
(PTLR).” The licensee submitted its 
request to revise the TSs in its 
application dated September 20, 2006. 

Before issuance of the proposed 
license amendment, the Commission » 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission’s 
regulations. 

The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 

e Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 

1. Do the proposed changes involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

Response: No. 

The proposed changes to reference the 
Topical Report number and title do not 
alter the use of the analytical methods 
used to determine the P/T [pressure/ 
temperature] limits or COMS [cold over 
pressure mitigation system] setpoints 
that have been reviewed and approved 
by the NRC. This method of referencing 
Topical Reports would allow the use of 
current Topical Reports to support 
limits in the PTLR without having to 
submit an amendment to the operating 
license. Implementation of revisions to 
Topical Reports would still be reviewed 
and where required receive NRC review 

and approval. The proposed changes do 
not adversely affect accident initiators 
or precursors nor alter the design 
assumptions, conditions, or - 
configuration of the facility or the 
manner in which the plant is operated 
and maintained. The proposed changes 
do not alter or prevent the ability of 
structures, systems, and components 
(SSCs) from performing their intended 
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[safety] function to mitigate the 
consequences of an initiating event 
within the assumed acceptance limits. 
The proposed changes do not affect the. 
source term, containment isolation, or 
radiological release assumptions used in 
evaluating the radiological 
consequences of an accident previously 
evaluated. Further, the proposed 
changes do not increase the types or 
amounts of radioactive effluent that may 
be released offsite, nor significantly 
increase individual or cumulative 
occupational/public radiation 
exposures. The proposed changes are 
consistent with safety analysis 
assumptions and resultant 
consequences. 

Therefore, the proposed change[s do] 
not involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. 

2. Do the proposed changes create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

Response:No. 

The proposed changes to reference the 
Topical Report number and title do not 
alter the use of the analytical methods 
used to determine the P/T limits or 
COMS setpoints that have been 
reviewed and approved by the NRC. 
This method of referencing Topical 
Reports would allow the use of current 
Topical Reports to support limits in the 
PTLR without having to submit an 
amendment to the operating license. 
Implementation of revisions to Topical 
Reports would still be reviewed in 
accordance with 10 CFR 50.59 [Section 
50.59 of Title 10 to the Code of Federal 
Regulations] and where required receive 
NRC review and approval. The changes 
do not involve a physical alteration of 
the plant (i.e., no new or different type 
of equipment will be installed) ora 
change in the methods governing 
normal plant operation. In addition, the 
changes do not impose any new or 
different requirements or eliminate any 
existing requirements. The changes do 
not alter assumptions made in the safety 
{analyses for the plant.] The proposed 
changes are consistent with the safety 
analysis assumptions and current plant 
operating practice. 

Therefore, the proposed change[s do] 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

3. Do the proposed changes involve a 


significant reduction in a margin of 
safety? 

Response: No. 

The proposed changes to reference the 
Topical Report number and title do not 
alter the use of the analytical methods 
used to determine the P/T limits or 


COMS setpoints that have been 
reviewed and approved by the NRC. 
This method of referencing Topical 
Reports would allow the use of current 
Topical Reports to support limits in the 
PTLR without having to submit an 
amendment to the operating license; 
[iJmplementation of revisions to Topical 
Reports would still be reviewed in 
accordance with 10 CFR 50.59 and 
where required receive NRC review and 
approval. The proposed changes do not 
alter the manner in which safety limits, 
limiting safety system settings|,] or 
limiting conditions for operation are 
determined. The setpoints at which 
protective actions are initiated are not 
altered by the proposed changes. 
Sufficient equipment remains available 
to actuate upon demand for the purpose 
of mitigating an analyzed event. 
Therefore, it is concluded that this 
change does not involve a significant 
reduction in the margin of ae 

The NRC staff has reviewed 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of 60 days after the date of 
publication of this notice. The 
Commission may issue the license 
amendment before expiration of the 60- 
day period provided that its final 
determination is that the amendment 
involves no significant hazards 
consideration. In addition, the 
Commission may issue the amendment 
prior to the expiration of the 30-day 
comment period should circumstances 
change during the 30-day comment 
period such that failure to act in a 
timely way would result, for example, 
in derating or shutdown of the facility. 
Should the Commission take action 
prior to the expiration of either the 
comment period or the notice period, it 
will publish in the Federal Register a 
notice of issuance. Should the 
Commission make a final No Significant 
Hazards Consideration Determination, 
any hearing will take place after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

Written comments may be submitted 
by mail to the Chief, Rulemaking, 


Directives and Editing Branch, Division 
of Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555— 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Documents may be examined, and/or 
copied for a fee, at the NRC’s Public 
Document Room, located at One White 
Flint North, Public File Area O01 F21, 
11555 Rockville Pike (first floor), 
Rockville, Maryland. 

The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

Within 60 days after the date of 


' publication of this notice, the licensee 


may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.309, 
which is available at the Commission’s 
PDR, located at One White Flint North, 
Public File Area O01 F21, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. Publicly available records 
will be accessible from the Agencywide 
Documents Access and Management 
System’s (ADAMS) Public Electronic 
Reading Room on the Internet at the 
NRC Web site, http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/. lf a 
request for a hearing or petition for 
leave to intervene is filed by the above 


_date, the Commission or a presiding 


officer designated by the Commission or 
by the Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the Chief 
Administrative Judge of the Atomic 
Safety and Licensing Board will issue a 
notice of a hearing or an appropriate 
order. 

As required by 10 CFR 2.309, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
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following general requirements: (1) The 
name, address and telephone number of 
the requestor or petitioner; (2) the 
nature of the requestor’s/petitioner’s 
right under the Act to be made a party _ 
to the proceeding; (3) the nature and 
extent of the requestor’s/petitioner’s 
property, financial, or other interest in 
the proceeding; and (4) the possible 
effect of any decision or order which 
may be entered in the proceeding on the 
requestor’s/petitioner’s interest. The 
petition must also identify the specific 
contentions which the petitioner/ 
requestor seeks to have litigated at the 
proceeding. 

Each contention must consist of a 
specific statement of the issue of law or 
fact to be raised or controverted. In 
addition, the petitioner/requestor shall 
provide a brief explanation of the bases 
for the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner/requestor must 
also provide references to those specific 
sources and documents of which the 
petitioner/requestor is aware and on 
which the petitioner/requestor intends 
to rely to establish those facts or expert 
opinion. The petitioner/requestor must 
provide sufficient information to show 
that a genuine dispute exists with the 
applicant on a material issue of law or 
fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner/ 
requestor to relief. A petitioner/ 
requestor who fails to satisfy these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. If the final 
determination is that the amendment 
request involves no significant hazards 
consideration, the Commission may 
issue the amendment and make it 
immediately effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 

the amendment. If the final 
determination is that the amendment 
request involves a significant hazards 
consideration, any hearing held would 


.take place before the issuance of any 
amendment. 

Nontimely requests and/or petitions 
and contentions will not be entertained 
absent a determination by the 
Commission or the presiding officer of 
the Atomic Safety and Licensing Board 
that the petition, request and/or the 
contentions should be granted based on 
a balancing of the factors specified in 10 
CFR 2.309(c)(1)(i)-(viii). 

A request for a hearing or a petition 
for leave to intervene must be filed by: 
(1) First class mail addressed to the 
Office of the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555— 
0001, Attention: Rulemaking and 
Adjudications Staff; (2) courier, express 
mail, and expedited delivery services: 
Office of the Secretary, Sixteenth Floor, 
One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852, 
Attention: Rulemaking and 
Adjudications Staff; (3) E-mail 
addressed to the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
HEARINGDOCKET@NRC.GOV,; or (4) 
facsimile transmission addressed to the 
Office of the Secretary, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, Attention: Rulemakings and 
Adjudications Staff at (301) 415-1101, 
verification number is (301) 415-1966. 
A copy of the request for hearing and 
petition for leave to intervene should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and it is requested that copies be 
transmitted either by means of facsimile 
transmission to 301-415-3725 or by e- 
mail to OGCMailCenter@nrc.gov. A copy 
of the request for hearing and petition 
for leave to intervene should also be 
sent to John O’Neill, Esq., Pillsbury 
Winthrop Shaw Pittman LLP, 2300 N 
Street, NW., Washington, DC 20037, 
attorney for the licensee. 

For further details with respect to this 
action, see the application for 

amendment dated September 20, 2006, 
which is available for public inspection 
at the Commission’s Public Document 
Room (PDR), located at One White Flint 
North, Public File Area O1 F21, 11555 


~ Rockville Pike (first floor), Rockville, 


Maryland. Publicly available records 
will be accessible electronically from 
the Agencywide Documents Access and 
Management System’s (ADAMS) Public 
Electronic Reading Room on the Internet 
at the NRC Web site http://www.nrc.gov/ 
reading-rm.html. Persons who do not 
have access to ADAMS or who 
encounter problems in accessing the 
documents located in ADAMS should . 
contact the NRC PDR Reference staff by 


telephone at 1-800-397-4209, or 301— 
415-4737, or by e-mail to pdr@nrc.gov. 
Dated at Rockville, Maryland, this 2nd day 
of October 2006. 
For the Nuclear Regulatory Commission. 
Jack Donchew, 
Senior Project Manager, Plant Licensing 
Branch IV, Division of Operating Reactor 
Licensing, Office of Nuclear Reactor 
Regulation. 
[FR Doc. E6-16564 Filed 10—5—06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 40-9059] 


Notice of Availability of Environmental 
Assessment and Finding of No 
Significant Impact for a Performance- 
Based, Multi-Site License for a 
Uranium Water Treatment Program for 
R.M.D. Operations, LLC Headquarters 
in Wheat Ridge, CO 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of availability. 


FOR FURTHER INFORMATION CONTACT: Ron 
C. Linton, Project Manager, Fuel Cycle 
Facilities Branch, Division of Fuel Cycle 
Safety and Safeguards, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone: 
(301) 415-7777; fax number: (301) 415— 
5955; e-mail: rclJ/@nrc.gov. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


The U.S. Nuclear Regulatory 
Commission (NRC) is considering the 
issuance of a 10 CFR part 40 source 
materials license to R.M.D. Operations, 
LLC (RMD). If issued, the license would 
authorize RMD to act as a multi-site 
service provider for community water 
systems (CWSs) that concentrate 
uranium above specified levels during 


- the treatment of drinking water. The 


NRC has prepared an Environmental 
Assessment (EA) in support of the 
proposed licensing action in accordance 
with the requirements of Title 10, Code 
of Federal Regulations (CFR) Part 51. 
Based on the EA, the NRC has 
concluded that a Finding of No 
Significant Impact is appropriate. The 
health and safety aspects of the 
proposed action are being evaluated, 
and no action will be taken until that 
evaluation is completed. 


Il. EA Summary 


More than 30 years ago, the United 
States Congress enacted the Safe 
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Drinking Water Act (SDWA). 
Regulations promulgated pursuant to 


the SDWA impose specific requirements. 


on the levels of contaminants (including 
uranium) that may be present in 
drinking water sources used for public 
consumption in CWSs. In 1990, the U.S. 
Environmental Protection Agency (EPA) 
promulgated a proposed rule mandating 
that the levels of uranium in drinking 
- water sources (i.e., maximum 
contaminant levels (MCLs)) be limited 
to 20 micrograms/liter (ug/L) or 20 parts 
per billion (ppb). In 2000, EPA 
promulgated a final uranium MCL of 30 
ug/L, or 30 ppb and imposed strict 
deadlines for compliance. The rule 
requires that municipalities and other 
operators (now estimated at 1000—2000) 
must comply with these new © 
requirements by 2007. 

he removal and concentration of 
uranium by.a CWS during its treatment 
of drinking water, in order to meet the 
EPA uranium standard, could result in: 
(1) The CWS being in possession of 
source material ! (uranium) exceeding 
0.05 percent by weight of the mixture; 
and (2) the CWS possessing greater than 
15 pounds of uranium at a time. ACWS 
possessing uranium in these amounts 
would need an NRC license, and a 
' separate rulemaking is underway to 
create a new general NRC license to 
cover such CWSs. 

RMD has requested a specific NRC 
license that would authorize RMD to: (1) 
Possess uranium; (2) store uranium 
residuals at CWSs in a self-contained 
uranium removal system (URS) using 
ion exchange technology; and (3) 
transfer and properly disposition such 
uranium residuals at facilities licensed 
under the Atomic Energy Act of 1954, 
as amended (AEA). As described in the 
EA, final disposition of uranium 
residuals will either be as a waste in 
AEA-licensed facilities, or as an 
alternate feed for producing 
“‘vellowcake”’ at AEA-licensed uranium 
recovery facilities for introduction into 
the commercial nuclear fuel cycle. Once 
used as alternate feed material, the 
resulting waste may be disposed of as 
byproduct material ? in an 11(e)2 
disposal cell. The RMD uranium water 


1 Source material is defined in 10 CFR 40.4, 
“Definitions,” as ‘(1) uranium or thorium, or any 
combination thereof, in any physical or chemical 
form, or (2) ores which contain by weight 0.05 
percent or more of uranium, thorium or any 
combination thereof.” 

2 The definition of “byproduct material” in 10 
CFR 40.4 states, in relevant part, that the term 
“means the tailings or wastes produced by the 
extraction or concentration of uranium or thorium 
from any ore processed primarily for its source 
material content.”’ NRC guidance allows byproduct 
material from alternate feed to be disposed of in an 
11(e)2 disposal cell (NUREG—1620, Appendix J). 


treatment program is designed to 
provide CWSs with the capability to 
safely collect, store and transfer 
uranium accumulated during the 
treatment of drinking water. 

The RMD September 27, 2005 license 
application seeks NRC authorization 
allowing RMD to implement its program 
at CWSs who decide to enter into 
contracts with RMD. As an NRC 
licensee, RMD would have ownership 
and/or control of its URS, and would 
possess all licensed materials contained 
therein, including uranium source 
material collected by any CWS for 
which RMD is acting as a service 
provider. 

The following resources areas were 
evaluated in the EA: land use; geology 
and soils; transportation; water 
resources; ecology; meteorology and air 
quality; noise and visual/scenic 
resources; historical and cultural 
resources; socioeconomic conditions; 
public and occupational health; and 
waste management. In all cases the 
environmental impacts on these areas 
were found to be small. 

The URSs to be installed by RMD 
would be sited at either existing CWS 
facilities or in small utility-type sheds 
near CWS well heads. Only minor land 
disturbances associated with 
construction activities for small 
buildings and utilities, less than 10,000 
square feet in width and less than 5 feet 
in depth, are expected. The CWS would 
be required to obtain all local building 
permits and meet local requirements to 
reduce sedimentation from construction 
related activities prior to construction. 

The operations of the URS would 
utilize the same roads that the CWS 
currently uses for receiving supplies for 
typical water treatment operations (e.g., 
treatment chemicals, maintenance 
equipment, and waste products, etc.). 
Resin or exchange media loaded with 
uranium from the ion exchange vessel 
will be transported to either an 
appropriately authorized disposal 
facility or a licensed uranium mill for 
use as alternate feed material. Material 
will be transported in either U.S. 
Department of Transportation-approved 
(DOT) tanker trucks or large polyfabric 


“Super Sacks” that have been approved 


for transport of radioactive material. 
RMD expects 200 trips per year, per 
1000 facilities served. Based on accident 
statistics, and an average nationwide 
travel distance of 1000 miles to the site 
of final disposition, RMD expects an 
accident, involving a spent treatment 
media shipment, to occur only once 
every 2.5 years. These accident statistics 
do not estimate the severity of the 
accident and consequences could range 
from a severe accident to a minor 


incident. Even if a small number of 
these accidents were to occur, it would 
not be expected that they will result in 
any release. If uranium bearing resins 
were to be spilled in a transportation 
accident, resulting radiation doses to 
members of the public were found to be, 
in general, negligible and in the range of 
background variability. RMD will be 
required to develop standard operating 


_ procedures to respond to and clean up 


transportation related spills.of 
radioactive material. 

The URS will be housed in a 
treatment shed or within the existing 
CWS. If the URS is housed in a CWS 
with a floor drain, sump, or similar 
water catchment that leads to a sewer or 
drain field, a secondary containment 
system will be required to ensure that 
radioactive material cannot be released. 
The URS will remove uranium from 
groundwater being supplied to the 
public at each CWS served. Such 
removal of uranium will reduce human 
exposure and potential health impacts 
arising from the presence of uranium in 


' public drinking water supplies. 


If a utility-type shed is required to be 
constructed to house a URS, there could 
be impacts to wildlife or historic 
structures in the area. RMD will be 
required to consult with Federal or State 
wildlife agencies and State Historic 
Preservation Officers before beginning 
construction related to, or the use of, a 
URS that is located outside of, or away 
from, existing CWS structures. Noise 
and visual impacts from the URS would 
be similar to what already exists from a 
CWS. Costs of the URS system may be 
passed along to the consumer in the 
form of higher water rates. Any rate 
increases would likely only affect rate 
paying consumers and not the general 
public. Decommissioning of the URS 
will be RMD’s responsibility and RMD 
will be required to comply with NRC’s 
financial assurance criteria. 

Public access to the URS will be 
restricted. The URS will be required to 
be housed in a locked shed, structure, 
or within the CWS facility and /or be 
within a fenced in area and properly 
marked. This should prevent any 
exposures to the public from the URS. 
However, if a member of the public 
were to gain entry and come in contact 
with the URS, exposure on contact to 
the ion exchange vessel is expected to 
be no greater than 0.3 mrem/hr. Since 
the URS will likely be inspected on a 
daily basis, it is likely that exposures 
from an unauthorized entry would be no 
greater than 7.2 mrem for a 24-hour 
period, a minor exposure. If the 
individual were in the building for that 
time and remained 30 cm away from the 
vessel—a more likely scenario-the 
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“exposure rate would be 0.003 mrem/hr, 
which would equate to an exposure of 
0.072 mrem in a 24-hour period, a very 
minor exposure. 

RMD system specialists, the local 
utility managers and operators are not 
expected to receive annual radiation 
doses anywhere near the individual 
monitoring thresholds prescribed in 10 
CFR 20.1502, “Conditions Requiring 
Individual Monitoring of External and ° 
Internal Occupational Dose.” These 
aforementioned thresholds are 500 
mrem/yr for adults or 100 mrem/yr for 
children or pregnant women. RMD has 
estimated maximum dose rates on the 
sides of the tanks to be between 0.2 to 
0.3 mrem/hr and only 0.003 mrem/hr at 
30 centimeters. RMD provided estimates 
of time operators should spend in the 
proximity of the vessels. The tables 
showed a maximum of 100 hours/year 
for the operational personnel. That time 


would result in an exposure of only 3 | 
mrem for the year. This is a small 
fraction of the 340 mrem of background 
radiation those same individuals receive 
from natural sources. To ensure that 
source material is handled in a proper 
manner, uranium-laden (spent) IX resin 
is not to be stored at the CWS for greater 
than 60 days and will only be contained 
within the IX vessel. 

Spent uranium-laden resin will be 
periodically removed from the URS and 
transported to a licensed waste 
management facility or used as alternate 
feed at a licensed uranium recovery 
facility. Use of either disposal method 
will result in a small increase in waste 
material. If uranium-laden resin is used 
as an alternate feed material for uranium 
recovery facilities, the uranium removed 
from drinking water may enter the 
nuclear fuel cycle and may ultimately 
be used for domestic power generation. 


Ill. Finding of No Significant Impact 


On the basis of the EA, NRC has 
concluded that there are no significant 
environmental impacts from the 
proposed licensing action, and NRC 
staff has determined not to prepare an 
environmental impact statement. 


IV. Further Information 


Documents related to this action, 
including RMD’s license application 
and supporting documentation, are 
available electronically at NRC’s 
Electronic Reading Room at hitp:// 
www.nre.gov/reading-rm/adams.html. 
From this site, you can access NRC’s 
Agencywide Documents Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. The ADAMS 
accession numbers for the documents 
related to this notice are as follows: 


Document 


ADAMS Acces- 


sion No. Date 


Final Environmental Assessment for Proposed Performance-Based, Multi-site License for a Ura- | ML062490415 


nium Water Treatment Program NRC License No. SUB-(TBD) R.M.D. Operations, LLC. 


NUREG-1620, Rev. 1, Standard Review Plan for the Review of a Reclamation Plan for Mill | ML032250190 
Tailings Sites Under Title I! of the Uranium Mill Tailings Radiation Control Act of 1978—Final 


“Nuclear Regulatory Commission, Washington, DC. 


NUREG-1748, “Environmental Review Guidance for Licensing Actions Associated With NMSS | ML031000403 


Programs—Final Report,” Nuclear Regulatory Commission, Washington, DC. 


R.M.D. Operations, LLC License Application for Performance-Based, Multi-Site License for Ura- | ML052730008 


nium Water Treatment Program. 


R.M.D. Operations, LLC Environmental Report in Support of a Performance-based, Multi-site Li- ML062440255 


cense Application (non-proprietary). 


September 5, 2006. 
June 30, 2003. 


April 10, 2003. 
September 27, 2005. 
September 27, 2005. 


If you do not have access to ADAMS, 
or if there are problems in accessing the 
documents located in ADAMS, contact 
the NRC’s Public Document Room (PDR) 
Reference staff at 1-800-397-4209, 301- 
415-4737, or by e-mail to pdr@nrc.gov. 


These documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O01 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. 

Dated at Rockville, Maryland, this 26th day 
of September, 2006. 

For the Nuclear Regulatory Commission. 
Ron C. Linton, 

Project Manager, Uranium Processing 
Section, Fuel Cycle Facilities Branch, Division 
of Fuel Cycle Safety and Safeguards, Office 

of Nuclear Material Safety and Safeguards. 
{FR Doc. E6—16563 Filed 10—5—06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[EA-06-203] 


In the Matter of All Licensees Identified 
in Attachment 1 (Redacted) and All 
Other Persons Who Seek or Obtain 
Access to Safeguards Information 
Described Herein, Order Imposing 
Fingerprinting and Criminal History 
Records Check Requirements for 
Access to Safeguards Information 
(Effective Immediately) 


I 


- The Licensees identified in 
Attachment 1? to this Order hold 
licenses issued in accordance with the 
Atomic Energy Act (AEA) of 1954, as 
amended, the U.S. Nuclear Regulatory 
Commission (NRC or Commission) or 
Agreement States, authorizing them to 
engage in an activity subject to 
regulation by the Commission or 
Agreement States. On August 8, 2005, 
the Energy Policy Act of 2005 (EPAct) 


1 Attachment 1 contains sensitive information 
and will not be released to the public. 


was enacted. Section 652 of the EPAct 
amended Section 149 of the AEA to 
require fingerprinting and a Federal 
Bureau of Investigation (FBI) 
identification and criminal history 
records check of any person who is to 
be permitted to have access to 
Safeguards Information (SGI) 2. The 
NRC’s implementation of this 
requirement cannot await the 
completion of the SGI rulemaking, 
which is underway, because the EPAct 
fingerprinting and criminal history 
records check requirements for access to 
SGI were immediately effective upon 
enactment of the EPAct. Although the 
EPAct permits the Commission by rule 
to except certain categories of 
individuals from the fingerprinting 
requirement, which the Commission has 
done (see 10 CFR 73.59, 71 FR 33,989 
(June 13, 2006)), it is unlikely that 
licensee employees or others are 
excepted from the fingerprinting 
requirement by the “fingerprinting 


2 Safeguards Information is a form of sensitive, 
unclassified, security-related information that the 
Commission has the authority to designate and 
protect under section 147 of the AEA. - 
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relief’ rule. Individuals relieved from 
fingerprinting and criminal history 
records checks under the relief rule 
include Federal, State, and local 
officials and law enforcement 
personnel; Agreement State inspectors 
who conduct security inspections on 
behalf of the NRC; members of Congress 
and certain employees of members of 
Congress or Congressional Committees, 
and representatives of the International 
Atomic Energy Agency (IAEA) or certain 
foreign government organizations. In 
addition, individuals who have a 
favorably-decided U.S. Government 
criminal history records check within 
the last five (5) years, or individuals 
who have active Federal security 
clearances (provided in either case that 
they make available the appropriate 
documentation), have satisfied the 
EPAct fingerprinting requirement and 
need not be fingerprinted again. 
Therefore, in accordance with Section 
149 of the AEA, as amended by the 
EPAct, the Commission is imposing 
additional requirements for access to 
SGI, as set forth by this Order, so that 
affected licensees can obtain and grant 
access to SGI. This Order also imposes 
requirements for access to SGI by any 
person,* from any person, whether or 
not a Licensee, Applicant, or Certificate 
Holder of the Commission or Agreement 
States. 


Il 


The Commission has broad statutory 
authority to protect and prohibit the 
unauthorized disclosure of SGI. Section 
147 of the AEA grants the Commission 
explicit authority to issue such Orders 
as necessary to prohibit the 
unauthorized disclosure of SGI. 
Furthermore, Section 652 of the EPAct 
amended Section 149 of the AEA to 
require fingerprinting and an FBI 
identification and a criminal history 
records check of each individual who 


3 The storage and handling requirements for 
certain SGI have been modified from the existing 
10 CFR part 73 SGI requirements that require a 
higher level of protection; such SGI is designated 
as Safeguards Information—Modified Handling 
(SGI-M). However, the information subject to the 
SGI-M handling and protection requirements is 
SGI, and licensees and other persons who seek or 
obtain access to such SGI are subject to this Order. 

4 Person means (1) any individual, corporation, 
partnership, firm, association, trust, estate, public 
or private institution, group, government agency 
other than the Commission or the Department of 
Energy, except that the Department of Energy shall 
be considered a person with respect to those 
facilities of the Department of Energy specified in © 
section 202 of the Energy Reorganization Act of 
1974 (88 Stat. 1244), any State or any political 
subdivision of, or any political entity within a State, 
any foreign government or nation or any political 
subdivision of any such government or nation, or 
other entity; and (2) any legal successor, 
representative, agent, or agency of the foregoing. 


seeks access to SGI. In addition, no 
person may have access to SGI unless 
the person satisfies all other applicable 
requirements (e.g., 10 CFR 73.21). 

In order to provide assurance that the 
Licensees identified in Attachment 1 are 
implementing appropriate measures to 
comply with the fingerprinting and 
criminal history records check 
requirements for access to SGI, all | 
Licensees identified in Attachment 1 
shall implement the requirements of 
this Order. In addition, pursuant to 10 
CFR 2.202, I find that in light of the 
common defense and security matters 
identified above, which warrant the 
issuance of this Order, the public 
health, safety and interest require that 
this Order be effective immediately. 


Ill 


Accordingly, pursuant to Sections 
104, 147, 149, 161b, 161i, 1610, 182 and 
186 of the Atomic Energy Act of 1954, 
as amended, and the Commission’s 
regulations in 10 CFR 2.202, 10 CFR 
parts 50 and 73, it is hereby ordered, 
effective immediately, that all licensees 
identified in attachment 1 to this order 
and all other persons who seek or obtain 
access to safeguards information, as 
described above, shall comply with the 
requirements set forth in this order. 

A.1. No person may have access to 
SGI unless that person has a need-to- 
know the SGI, has been fingerprinted or 
who has a favorably-decided FBI 
identification and criminal history 
records check, and satisfies all other 
applicable requirements for access to 
SGI (e.g., 10 CFR 73.21). Fingerprinting 
and the FBI identification and criminal 
history records check are not required, 
however, for any person who is relieved 
from that requirement by 10 CFR 73.59 
(71 FR 33,989 (June 13, 2006)), or who 
has a favorably-decided U.S. 


. Government criminal history records 


check within the last five (5) years, or 
who has an active Federal security 
clearance, provided in each case that the 
appropriate documentation is made 
available to the Licensee’s NRC- 
approved reviewing official. 

2. No person may have access to any 
SGI if the NRC has determined, based 
on fingerprinting and an FBI 
identification and criminal history 
records check, that the person may not 
have access to SGI. © 

B. No person may provide SGI to any 
other person except in accordance with 
Condition III.A. above. Prior to 
providing SGI to any person, a copy of 
this Order shall be provided to that 


‘person. 


C. All Licensees identified in 
Attachment 1 to this Order shall comply 
with the following requirements: 


1. The Licensee shall, within twenty 
(20) days of the date of this Order, 
establish and maintain a fingerprinting 
program that meets the requirements of 
Attachment 2 to this Order. 

2. The Licensee shall, within twenty 


(20) days of the date of this Order, 


submit the fingerprints of one (1) 
individual who currently has access to 
SGI in accordance with applicable 
requirements (e.g., 10 CFR 73.21), who 
continues to need access to SGI, and 
who the Licensee nominates as the 
“reviewing official’ for determining 
access to SGI by other individuals. The 
NRC will determine whether this 
individual (or any subsequent reviewing 
official) may have access to SGI and, 
therefore, will be permitted to serve as 
the Licensee’s reviewing official.5 The 
Licensee may at the same time or later 
submit the fingerprints of other 
individuals to whom the Licensee seeks 
to grant access to SGI. Fingerprints shall 
be submitted and reviewed in 
accordance with the procedures 
described in Attachment 2 of this Order. 
3. The Licensee may allow any 
individual who currently has access to 
SGI in accordance with the applicable 
requirements (e.g., 10 CFR 73.21) to 


continue to have access to previously- 


designated SGI without being 
fingerprinted, pending a decision by the 
NRC-approved reviewing official (based 
on fingerprinting, an FBI criminal 
history records check and satisfying 
other applicable requirements) that the 
individual may continue to have access 
to SGI. The Licensee shall make 
determinations on continued access to 
SGI by December 1, 2006, in part on the 
results of the fingerprinting and 
criminal history records check, for those 
individuals that were previously 
granted access to SGI before the 
issuance of this Order. 

4. The Licensee shall, in writing, 
within twenty (20) days of the date of 
this Order, notify the Commission, (1) if 
it is unable to comply with any of the 
requirements described in this Order, 
including Attachment 2, or (2) if 
compliance with any of the 
requirements is unnecessary in its 
specific circumstances. The notification 
shall provide the Licensee’s justification 
for seeking relief from or variation of 
any specific requirement. 

Licensee responses to C.1., C.2., C.3., 
and C.4. above shall be submitted to the 
Director, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. In 


5 The NRC’s determination of this individual’s 
access to SGI in accordance with the process 
described in Enclosure 3 to the transmittal letter of 
this Grder is an administrative determination that 
is outside the scope of this Order. 
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addition, Licensee responses shall be 
marked as “‘Security-Related 
Information—Withhold Under 10 CFR 
2.390.” 

The Director, Office of Nuclear 
Reactor Regulation, may, in writing, 
relax or rescind any of the above 
conditions upon demonstration of good 
cause by the Licensee. 


IV 


In accordance with 10 CFR 2.202, the 
Licensee must, and any other person 
adversely affected by this Order may, 
submit an answer to this Order, and 
may request a hearing on this Order, 
within twenty (20) days of the date of 
this Order. Where good cause is shown, 
consideration will be given to extending 
the time to request a hearing. A request 
for extension of time in which to submit 
an answer or request a hearing must be 
made in writing to the Director, Office 
of Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and include a 
statement of good cause for the 
extension. The answer may consent to 
this Order. Unless the answer consents 
to this Order, the answer shall, in 
writing and under oath or affirmation, 
specifically set forth the matters of fact 
and law on which the Licensee or other 
person adversely affected relies and the 
reasons as to why the Order should not 
have been issued. Any answer or 
request for a hearing shall be submitted 
to the Secretary, Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
Attn: Rulemakings and Adjudications 
Staff, Washington, DC 20555. Copies 
also shall be sent to the Director, Office 
of Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to the 
Assistant General Counsel for Materials 
Litigation and Enforcement at the same 
address. Because of possible delays in 
delivery of mail to United States 
Government offices, it is requested that 
answers and requests for hearing be 
transmitted to the Secretary of the 
Commission either by means of 
facsimile transmission to 301-415-1101 
or by e-mail to hearingdocket@nrc.gov 
and also to the Office of the General 
Counsel either by means of facsimile 


transmission to 301-415-3725 or by e- . 


mail to OGCMailCenter@nrc.gov. If a 
person other than the Licensee requests 
a hearing, that person shall set forth 
with particularity the manner in which 
his/her interest is adversely affected by 
this Order and shall address the criteria 
set forth in 10 CFR 2.309. 

If a hearing is requested by the 
Licensee or a person whose interest is 
adversely affected, the Commission will 


issue an Order designating the time and . 


place of any hearing. If a hearing is held, 
the issue to be considered at such 
hearing shall be whether this Order 
should be sustained. 

Pursuant to 10 CFR 2.202(c)(2)(I), the 
Licensee may, in addition to demanding 


a hearing, at the time the answer is filed | 


or sooner, move the presiding officer to 
set aside the immediate effectiveness of 
the Order on the ground that the Order, 
including the need for immediate 
effectiveness, is not based on adequate 
evidence but on mere suspicion, 
unfounded allegations, or error. In the 
absence of any request for hearing, or 
written approval of an extension of time 
in which to request a hearing, the 
provisions as specified above in Section 
III shall be final twenty (20) days from 
the date of this Order without further 
order or proceedings. If an extension of 
time for requesting a hearing has been 


approved, the provisions as specified 


above in Section III shall be final when 
the extension expires if a hearing 
request has not been received. An 
answer or a request for hearing shall not 


. stay the immediate effectiveness of this 


order. 


Dated this 29th day of September 2006. 
For the Nuclear Regulatory Commission. 
J.E. Dyer, 
Director, Office of Nuclear Reactor 
Regulation. 
Attachment 2—Requirements for 
Fingerprinting and Criminal History 


Records Checks of Individuals When 


Licensee’s Reviewing Official Is 
Determining Access to Safeguards 
Information 


General Requirements 


Licensees shall comply with the 
requirements of this attachment. 

A. 1. Each Licensee subject to the 
provisions of this attachment shall 
fingerprint each individual who is 
seeking or permitted access to 
Safeguards Information (SGI). The 
Licensee shall review and use the 
information received from the Federal 
Bureau of Investigation (FBI) and ensure 
that the provisions contained in the 
subject Order and this attachment are 
satisfied. 

2. The Licensee shall notify each 
affected individual that the fingerprints 
will be used to secure a review of his/ 
her criminal history record and inform 
the individual of the procedures for 
revising the record or including an 
explanation in the record, as specified 
in the “Right to Correct and Complete 
Information” section of this attachment. 

3. Fingerprints need not be taken if an 
employed individual (e.g., a Licensee 
employee, contractor, manufacturer, or 
supplier) is relieved from the 


fingerprinting requirement by 10 CFR 
73.59, has a favorably-decided U.S. 
Government criminal history records 
check within the last five (5) years, or 
has an active Federal security clearance. 
Written confirmation from the Agency/ 
employer which granted the Federal 
security clearance, or reviewed the 
criminal history records check must be 
provided. The Licensee must retain this 
documentation for a period of three (3) 
years from the date the individual no 
longer requires access to SGI associated 
with the Licensee’s activities. 


4. All fingerprints obtained by the 
Licensee pursuant to this Order must be 
submitted to the Commission for 
transmission to the FBI. 


5. The Licensee shall review the 
information received from the FBI and 
consider it, in conjunction with the 
applicable requirements (e.g., 10 CFR 
73.21) in making a determination — 
whether to grant access to SGI to 
individuals who have a need-to-know 
the SGI. 


6. The Licensee shall use any 
information obtained as part of a 
criminal history records check solely for 
the purpose of determining an 
individual’s suitability for access to SGI. 


7. The Licensee shall document the 
basis for its determination whether to 
grant access to SGI. 


B. The Licensee shall notify the NRC 
of any desired change in reviewing 
officials. The NRC will determine 
whether the individual nominated as 
the new reviewing official may have 
access to SGI based on a previously- 
obtained or new criminal history 
records check and, therefore, will be 
permitted to serve as the Licensee’s 
reviewing official. 


Prohibitions 


A Licensee shall not base a final 
determination to deny an individual 
access to SGI solely on the basis of 
information received from the FBI 
involving: An arrest more than one (1) 
year old for which there is no 
information of the disposition of the 
case, or an arrest that resulted in 
dismissal of the charge or an acquittal. 


A Licensee shall not use information 
received from a criminal history records 
check obtained pursuant to this Order in 
a manner that would infringe upon the 
rights of any individual under the First 
Amendment to the Constitution of the 
United States, nor shall the Licensee use 
the information in any way which 
would discriminate among individuals 
on the basis of race, religion, national 
origin, sex, or age. 
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Procedures for Processing Fingerprint 
Checks 


For the purpose of complying with 
this Order, Licensees shall, using an 
appropriate method listed in 10 CFR 
73.4, submit to the NRC’s Division of 
Facilities and Security, Mail Stop T— 
6E46, one completed, legible standard 
fingerprint card (Form FD-258, 
ORIMDNRCOOOZ) or, where 
practicable, other fingerprint records for 
each individual seeking access to 
Safeguards Information, to the Director 
of the Division of Facilities and é 
Security, marked for the attention of the 
Division’s Criminal History Check 
Section. Copies of these forms may be 
obtained by writing the Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, by calling (301) 415- 
5877, or by e-mail to forms@nrc.gov. 
Practicable alternative formats are set 
forth in 10 CFR 73.4. The Licensee shall 
establish procedures to ensure that the 
quality of the fingerprints taken results 
in minimizing the rejection rate of 
fingerprint cards due to illegible or 
incomplete cards. 

The NRC will review submitted 
fingerprint cards for completeness. Any 
Form FD—258 fingerprint record 
containing omissions or evident errors 
will be returned to the Licensee for 
corrections. The fee for processing 
fingerprint checks includes one re- 
submission if the initial submission is 
returned by the FBI because the 
fingerprint impressions cannot be 
classified. The one free re-submission 
must have the FBI Transaction Control 
Number reflected on the re-submission. 
If additional submissions are necessary, 
they will be treated as initial submittals 
and will require a second payment of 
the processing fee. 

Fees for processing fingerprint checks 
are due upon application. Licensees 
shall submit payment with the 
application for processing fingerprints 
by corporate check, certified check, 
cashier’s check, money order, or 
electronic payment, made payable to 
“U.S. NRC.” [For guidance on making 
electronic payments, contact the 
Facilities Security Branch, Division of 
Facilities and Security, at (301) 415- 
7739]. Combined payment for multiple 
applications is acceptable. The | 
application fee (currently $27) is the 
sum of the user fee charged by the FBI 
for each fingerprint card or other 
fingerprint record submitted by the NRC 
on behalf of a Licensee, and an NRC 
’ processing fee, which covers 
administrative costs associated with 
NRC handling of Licensee fingerprint 
submissions. The Commission will 


directly notify Licensees who are 
subject to this regulation of any fee 
changes. 

The Commission will forward to the 
submitting Licensee all data received 
from the FBI as a result of the Licensee’s 
application(s) for criminal history 
records checks, including the FBI 
fingerprint record. 


Right to Correct and Complete 
Information 


Prior to any final adverse 
determination, the Licensee shall make 
available to the individual the contents 
of any criminal records obtained from 
the FBI for the purpose of assuring 
correct and complete information. 
Written confirmation by the individual 
of receipt of this notification must be 
maintained by the Licensee for a period 
of one (1) year from the date of the 
notification. 

If, after reviewing the record, an 
individual believes that it is incorrect or 
incomplete in any respect and wishes to 
change, correct, or update the alleged 
deficiency, or to explain any matter in 
the record, the individual may initiate 
challenge procedures. These procedures 
include either direct application by the 


individual challenging the record to the - 


agency (i.e., law enforcement agency) 
that contributed the questioned 
information, or direct challenge as to the 
accuracy or completeness of any entry 
on the criminal history record to the 
Assistant Director, Federal Bureau of 
Investigation Identification Division, 
Washington, DC 20537-9700 (as set 
forth in 28 CFR 16.30 through 16.34). In 
the latter case, the FBI forwards the 
challenge to the agency that submitted 
the data and requests that agency to 
verify or correct the challenged entry. 
Upon receipt of an official 
communication directly from the agency 
that contributed the original 
information, the FBI Identification 
Division makes any changes necessary 
in accordance with the information 
supplied by that agency. The Licensee 
must provide at least ten (10) days for 
an individual to initiate an action 
challenging the results of an FBI 
criminal history records check after the 
record is made available for his/her 
review. The Licensee may make a final 
SGI access determination based upon 
the criminal history record only upon 


receipt of the FBI's ultimate 


confirmation or correction of the record. 
Upon a final adverse determination on 
access to SGI, the Licensee shall provide 


the individual its documented basis for 


denial. Access to SGI shall not be 


granted to an individual during the 
review process. 


Protection of Information 


1. Each Licensee who obtains a 
criminal history record on an individual 
pursuant to this Order shall establish 
and maintain a system of files and 
procedures for protecting the record and 
the personal information from 
unauthorized disclosure. 

2. The Licensee may not disclose the 
record or personal information collected 
and maintained to persons other than 
the subject individual, his/her 
representative, or to those who have a 
need to access the information in 
performing assigned duties in the 
process of determining access to 
Safeguards Information. No individual 
authorized to have access to the 
information may re-disseminate the 
information to any other individual who 
does not have a need-to-know. 

3. The personal information obtained 
on an individual from a criminal history 
record check may be transferred to 
another Licensee if the Licensee holding 
the criminal history check record 
receives the individual’s written request 
to re-disseminate the information 
contained in his/her file, and the 
gaining Licensee verifies information 
such as the individual’s name, date of 
birth, social security number, sex, and 
other applicable physical characteristics 
for identification purposes. 

4. The Licensee shall make criminal 


history records, obtained under this 


section, available for examination by an 
authorized representative of the NRC to 
determine compliance with the 
regulations and laws. 

5. The Licensee shall retain all 
fingerprint and criminal history records 
received from the FBI, or a copy if the 
individual’s file has been transferred, 
for three (3) years after termination of 
employment or determination of access 
to SGI (whether access was approved or 
denied). After the required three (3) year 
period, these documents shall be 
destroyed by a method that will prevent 
reconstruction of the information in 
whole or in part. 


[FR Doc. E6-16558 Filed 10-5—06; 8:45 am] 
BILLING CODE 7590-01-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service 


AGENCY: Office of Personnel 
Management (OPM). 


ACTION: Notice. 


SUMMARY: This gives notice of OPM 
decisions granting authority to make 
appointments under Schedules A, B, 
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and C in the excepted service as 
required by 5 CFR 6.6 and 213.103. 
FOR FURTHER INFORMATION CONTACT: 
David Guilford, Center for Leadership 
and Executive Resources Policy, 
Division for Strategic Human Resources 
Policy, 202-606-1391. 
SUPPLEMENTARY INFORMATION: Appearing 
in the listing below are the individual 
authorities established under Schedules 
A, B, and C between August 1, 2006, 
and August 31, 2006. Future notices 
will be published on the fourth Tuesday 
of each month, or as soon as possible 
thereafter. A consolidated listing of all 
authorities as of June 30 is published 
each year. 

Schedule A: No Schedule A 
appointments were approved for August 


2006. > 

Schedule B: No Schedule B 
appointments were approved for August 
2006. 

Schedule C: The following Schedule 
C’appointments were approved during 
August 2006: 


Section 213.3303 Executive Office of 
the President 


Council on Environmental Quality 


EQGS60021 Special Assistant to the 
Chairman (Council on Environmental 
Quality). Effective August 01, 2006. 


Office of Management and Budget 


BOGS60026 Confidential Assistant to 
the Associate Director for General 
Government Programs. Effective 
August 11, 2006. 

BOGS00039 Legislative Analyst to the 
Associate Director for Legislative 
Affairs. Effective August 16, 2006. 

BOGS60035 Confidential Assistant to 
the Counselor to the Deputy Director 
for Management. Effective August 16, 
2006. 

BOGS70000 Confidential Assistant 
to the Deputy Director, Office of 
Management and Budget. Effective 
August 24, 2006. 

BOGS70001 Associate General 
Counsel to the General Counsel and 
Senior Policy Advisor. Effective 
August 24, 2006. 


Office of National Drug Control Policy 


QQGS60096 Deputy Chief of Staff to 
the Chief of Staff. Effective August 02, 
2006. 

QQGS60097 Public Affairs Specialist 
to the Counselor to the Deputy 
Director. Effective August 22, 2006. 


Office of the United States Trade 

Representative 

TNGS60023 Public Affairs Specialist 
to the Assistant United States Trade 
Representative for Public and Media 
Affairs. Effective August 01, 2006. 


TNGS60024 Director of Scheduling 
and Advance to the United States 
Trade Representative. Effective 
August 09, 2006. 


Section 213.3304 Department of State 


DSGS61108 Special Assistant to the 
Under Secretary for Global Affairs. 
Effective August 04, 2006. 

DSGS61110 Special Assistant to the 

. Assistant Secretary for East Asian and 
Pacific Affairs. Effective August 04, 
2006. 

DSGS61111 Legislative Management 
Officer to the Assistant Secretary for 
Legislative and Intergovernmental 
Affairs. Effective August 04, 2006. 

DSGS61112 Senior Advisor to the 
Assistant Secretary for International 
Organizational Affairs. Effective 
August 16, 2006. 

DSGS60734 Public Affairs Specialist 
to the Assistant Secretary for Public 
Affairs. Effective August 22, 2006. 

DSGS61113 Special Assistant to the 
Assistant Secretary, Bureau of 
Educational and Cultural Affairs. 
Effective August 29, 2006. 


Section 213.3305 Department of the 

Freasury 

DYGS60421 Special Assistant to the 
Deputy Assistant Secretary for 
Legislative Affairs. Effective August 
16, 2006. 

DYGS00356 Director, Critical 
Infrastructure Protection and 
Compliance Policy to the Deputy 
Assistant Secretary (Critical 
Infrastructure Protection and 
Compliance Policy). Effective August 
17, 2006. 

DYGS00476 Director of Operations to 
the Chief of Staff. Effective August 25, 
2006. 

DYGS00380 Deputy to the Assistant 
Secretary (Legislative Affairs) to the 
Assistant Secretary (Deputy Under 
Secretary) for Legislative Affairs. 
Effective August 29, 2006. 

DYGS00475 Policy Advisor to the 
Assistant Secretary (Terrorist 
Financing). Effective August 29, 2006. 


Section 213.3306 Department of 
Defense 


DDGS16962 Speechwriter to the 
Principal Deputy Assistant Secretary 
of Defense for Public Affairs. Effective 
August 02, 2006. 

DDGS16953 Defense Fellow to the 
Special Assistant to the Secretary of 
Defense for White House Liaison. 
Effective August 08, 2006. 

DDGS16959 Special Assistant to the 
Principal Deputy Assistant Secretary 
of Defense (Legal Affairs). Effective 
August 08, 2006. 

DDGS16966 Defense Fellow to the 
Special Assistant to the Secretary of 


Defense for White House Liaison. 
‘Effective August 08, 2006. 

DDGS16970 Special Assistant to the 
Principal Deputy Assistant Secretary 
of Defense (Legal Affairs). Effective 
August 08, 2006. 

DDGS16956 Personal and Confidential 
Assistant to the Assistant Secretary of 
Defense (Special Operations/Low 
Intensity Conflict). Effective August 
10, 2006. 

DDGS16965 Defense Fellow to the 
Special Assistant to the Secretary of 
Defense for White House Liaison. 
Effective August 16, 2006. 

DDGS16978 Staff Assistant to the 
Deputy Assistant Secretary of Defense 
(Detainee Affairs). Effective August 
24, 2006. 

DDGS16980 Personal and Confidential 
Assistant to the Assistant Secretary of 
Defense (International Security 
Policy). Effective August 24, 2006. 

DDGS16982_ Staff Specialist to the 
Deputy Assistant Secretary of Defense 
for Strategy, Plans and Resources. 
Effective August 24, 2006. 

DDGS16945 Defense Fellow to the 
Special Assistant to the Secretary of 
Defense for White House Liaison. 
Effective August 29, 2006. 

DDGS16971 Staff Assistant to the 
Deputy Assistant Secretary of Defense 
(Detainee Affairs). Effective oe 
31, 2006. 


Section 213.3307 Pet of the 
Army 


DWGS60016 Confidential Assistant to 
the Secretary of the Army. Effective 
August 14, 2006. 


Section 213.3309 Department of the 
Air Force 


DFGS60018 Director, Marketing and 
Special Events to the Secretary of the 
Air Force. Effective August 02, 2006. 

DFGS60011 Personal and Confidential 
Assistant to the General Counsel. 
Effective August 29, 2006. 


Section 213.3310 Department of 
Justice 


DJGS00261 Senior Counsel to the 
Assistant Attorney General. Effective 
August 01, 2006.. 

DjGS00062 Chief of Staff to the 
Administrator of Juvenile Justice and 
Delinquency Prevention. Effective 
August 08, 2006. 

DJGS00231 Counsel to the Associate 
Attorney General. Effective August 08, 
2006. 

DJGS00200 Senior Counsel to the 
Assistant Attorney General, Criminal 
Division. Effective August 16, 2006. 

DjJGS00085 Speech Writer to the 
Director, Office of Public Affairs. 
Effective August 29, 2006. 
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Section 213.3311 Department of 
Homeland Security 


DMGS00546 Coordinator of State and 
Local Affairs to the Chief of Staff. 
Effective August 01, 2006. 

DMGS00555__ Special Assistant and 
Travel Aide to the Under Secretary for 
Federal Emergency Management. 
Effective August 02, 2006. 

DMGS00557 Public Affairs Specialist 
to the Deputy Assistant Secretary for 
Public Affairs. Effective August 04, 
2006. 

DMGS00553 Director of Policy and 
Plans, Customs and Border Protection 
to the Commissioner, Customs and 
Border Protection. Effective August 
08, 2006. 

DMGS00559_ Assistant Press Secretary 
to the Deputy Assistant Secretary for 
Public Affairs. Effective August 08, 
2006. 

DMGS00556_ Deputy Chief of Staff to 
the Director of Information Integration 
and Special Assistant to the Secretary. 
Effective August 09, 2006. 

DMGS00558_ Special Assistant to the 
Chief Privacy Officer. Effective 
August 09, 2006. 

DMGS00560 Associate Director of 
Communications for Intelligence and 
Analysis to the Deputy Assistant 
Secretary for Public Affairs. Effective 
August 15, 2006. 

DMGS00562_ Assistant Executive 
Secretary to the Executive Secretary. 
Effective August 15, 2006. 

DMGS00561 Assistant Director of 
Communications to the Director of 
Communications for United States 
Citizenship and Immigration Services. 
Effective August 18, 2006. 

DMGS00563_ Assistant Press Secretary 
to the Press Secretary. Effective 
August 18, 2006. 

DMGS00566_ Executive Assistant to the 
Director, Office of Systems 
Engineering and Acquisition. 
Effective August 22, 2006. 

DMGS00564 Staff Assistant to the 
White House Liaison and Advisor. 
Effective August 24, 2006. 

DMGS00568 Senior Media Affairs and 
Communication Specialist to the 
Chief of Staff. Effective August 24, 
2006. 


Section 213.3312 Department of the 
Interior 


DIGSO1076 Special Assistant to the 
Deputy Chief of Staff. Effective 
August 04, 2006. 

DIGS01077 Special Assistant to the 
Deputy Solicitor. Effective August 29, 
2006. 


Section 213.3313 Department of 
Agriculture 


DAGS00857_ Special Assistant to the 
Administrator, Farm Service Agency. 
Effective August 01, 2006. 

DAGS00859 Deputy Director of 
Intergovernmental Affairs to the 
Director, Intergovernmental Affairs. 
Effective August 18, 2006. 

DAGS00855_ Special Assistant to the 
Deputy Administrator for Field 


Operations. Effective August 21, 2006. 


Section 213.3314 Department of 
Commerce 


DCGS00184 Confidential Assistant to 
the Assistant Secretary for 


Telecommunications and Information. 


Effective August 04, 2006. 

DCGS60512 Senior Advisor to the 
Under Secretary of Commerce for 
Industry and Security. Effective 
August 04, 2006. 

DCGS60160 Confidential Assistant to 
the Director, Advocacy Center. 
Effective August 16, 2006. 

DCGS00427 Senior Advisor to the 
Assistant Secretary for Export 
Enforcement. Effective August 29, 
2006. 

DCGS60651 Public Affairs Specialist 
to the Director of Public Affairs. 
Effective August 29, 2006. 


Section 213.3315 Department of Labor 


DLGS60236 Legislative Officer to the ~ 


Assistant Secretary for Congressional 
and Intergovernmental Affairs. 
Effective August 01, 2006. 

DLGS60238 Legislative Assistant to 
the Assistant Secretary for 
Congressional and Intergovernmental 
Affairs. Effective August 14, 2006. 

DLGS60015 Legislative Assistant to 
the Assistant Secretary for 
Congressional and Intergovernmental 
Affairs. Effective August 15, 2006. 

DLGS60007 Special Assistant to the 
Director, 21st Century Office and 
Deputy Assistant Secretary for 
Intergovernmental Affairs. Effective 
August 18, 2006. 

DLGS60168 Senior Intergovernmental 
Affairs Officer to the Assistant 
Secretary for Congressional and 
Intergovernmental Affairs. Effective 
August 24, 2006. 

DLGS60189 Special Assistant to the 
Chief Financial Officer. Effective 
August 29, 2006. 


Section 213.3316 Department of 
Health and Human Services 


DHGS60526 Confidential Assistant to 
the Deputy Secretary, Health and 
Human Services. Effective August 16, 
2006. 

DHGS60038 Special Assistant to the 
Senior Advisor to the Assistant 


Secretary for Health. Effective August 
29, 2006. 


Section 213.3317 Department of 
Education 


DBGS00557_ Special Assistant to the 
Director, White House Initiative on 
Hispanic Education. Effective August 
11, 2006. 

DBGS00558 Confidential Assistant to 
the Assistant Secretary for Elementary 
and Secondary Education. Effective 
August 14, 2006. 

DBGS00355 Confidential Assistant to 
the Chief of Staff to the Deputy 
Secretary. Effective August 17, 2006. 


DBGS00561 Deputy Assistant 
Secretary for Policy and Strategic 
Initiatives to the Assistant Secretary 
for Elementary and Secondary 
Education. Effective August 22, 2006. 


DBGS00562 Confidential Assistant to 
the Deputy Assistant Secretary for 
Communications and Outreach. 
Effective August 22, 2006. 

DBGS00563 Confidential Assistant to 
the Assistant Secretary for Elementary 
and Secondary Education. Effective 
August 24, 2006. 

DBGS00559 Special Assistant to the 
Secretary’s Regional Representative, 
Region 8. Effective August 29, 2006. 

DBGS00560 Chief of Staff to the 
Assistant Secretary for Planning, 
Evaluation, and Policy Development. 
Effective August 29, 2006. 

DBGS00564 Special Assistant to the 
Deputy Assistant Secretary for Media 
Relations and Strategic 
Communications. Effective August 29, 
2006. 


Section 213.3318 Environmental 
Protection Agency 


EPGS06021 Assistant to the Scheduler 
to the Director of Scheduling. 
Effective August 01, 2006. 

EPGS05024 Deputy Associate 
Administrator to the Associate 
Administrator for Public Affairs. 
Effective August 29, 2006. 


Section 213.3325 United States Tax 
Court 


JCGS60042 Secretary (Confidential 
Assistant) to the Chief Judge. Effective 
August 17, 2006. 


Section 213.3330 Securities and 
Exchange Commission 


SEOT60052 Chief of Staff tothe. 
Chairman. Effective August 02, 2006. 

SEOT60053 Managing Executive for 
Policy and Counselor to the 

Chairman. Effective August 02, 2006. 
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Section 213.3331 Department of 
Energy 


DEGS00534 Senior Advisor to the 
Chief of Staff. Effective August 01, 
2006. 

DEGS00535 Web Content Manager to 
the Senior Policy Advisor. Effective 
August 02, 2006. 

DEGS00536 Policy Advisor to the 

- Senior Advisor. Effective August 15, 
2006. 

DEGS00537 Program Assistant to the 
Assistant Secretary of Energy (Nuclear 
Energy). Effective August 18, 2006. 

DEGS00539 Deputy Director for 
Permitting, Siting and Analysis 
Division to the Director, Office of 
Electricity Delivery and Energy 
Reliability. Effective August 22, 2006. 

DEGS00540 Special Assistant to the 
Director, Office of Electricity Delivery 
and Energy Reliability. Effective 
August 29, 2006. 

DEGS00541 Director of 
Commercialization and Deployment 
to the Principal Deputy Assistant 
Secretary. Effective August 29, 2006. 


Section 213.3331 Federal Energy 

Regulatory Commission 

DRGS60007 Confidential Assistant to” 
the Member-Federal Energy 
Regulatory Commission. Effective 
August 24, 2006. 


Section 213.3332 Small Business 

Administration 

SBGS00600 Director of External 
Affairs to the Associate Administrator 
for Field Operations. Effective August 
02, 2006. 

SBGS00602 Special Assistant to the 
Administrator. Effective August 04, 
2006. 


Section 213.3337 

Administration 

GSGS00178 Special Assistant to the 
Chief Acquisition Officer. Effective 
August 08, 2006. 

GSGS00180 Confidential Assistant to 
the Associate Administrator for 
Congressional and Intergovernmental 
Affairs. Effective August 18, 2006. 

GSGS00156 Confidential Assistant to 
the Chief of Staff. Effective August 29, 
2006. 


Section 213.3373 Trade and 
Development Agency 


TDGS60001 Executive Assistant to the 
Director. Effective August 29, 2006. 


Section 213.3377 Equal Employment 

Opportunity Commission 

EEGS60032 Senior Advisor to the 
Member, Equal Employment 
Opportunity Commission. Effective 
August 30, 2006. 


General Services 


Section 213.3384 Department of 
Housing and Urban Development 


DUGS60449 Congressional Relations 
Specialist to the Deputy Assistant 
Secretary for Congressionai Relations. 
Effective August 30, 2006. 


Section 213.3394 Department of 
Transportation 


DTGS60194 Special Assistant to the 
Administrator. Effective August 01, 
2006. 

DTGS60371 Deputy Assistant 
Secretary for Governmental Affairs to 
the Assistant Secretary for 
Governmental Affairs. Effective 
August 17, 2006. 

DTGS60382 Special Assistant to the 
Secretary and Deputy Director for 
Scheduling and Advance to the. 
Secretary. Effective August 17, 2006. 

DTGS60202 Counselor to the 

- Administrator. Effective August 31, 
2006. 


Authority: 5 U.S.C. 3301 and 3302; E.O. 
10577, 3 CFR 1954—1958 Comp., p. 218. 
Office of Personnel Management. 
DanG. Blair, _ 
Deputy Director. 
[FR Doc. E6—16593 Filed 10—5—06; 8:45 am] 
BILLING CODE 6325-39-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Proposed Collection; Comment 
Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filing and 
Information Services, Washington, DC 
20549. 


Extension: 
Rule 30e—2; SEC File No. 270-437; OMB 
Control No. 3235-0494. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) (the “Paperwork 
Reduction Act’’) the Securities and 
Exchange Commission (‘‘Commission’’) 
is soliciting comments on the 
collections of information summarized 
below. The Commission plans to submit 
these existing collections of information 
to the Office of Management and Budget 
(“OMB”) for extension and approval. ° 

Section 30(e) of the Investment 
Company Act of 1940 (15 U.S.C. 80a— 
29(e)) (the ‘Investment Company Act” 
or ‘‘Act’’) and rule 30e—2 1 thereunder 


1 Rule 30e-2 was originally adopted as rule 30d— 
2, but was redesignated as rule 30e-2 effective 
February 15, 2001. See Role of Independent 
Directors of Investment Companies, Investment 
Company Act Release No. 24816 (Jan. 2, 2001) (66 
FR 3734 (Jan. 16, 2001)). 


(17 CFR 270.30e—2) require registered 
unit investment trusts (‘‘UITs’’) that 
invest substantially all of their assets in 
securities of a management investment 
company ? (‘‘fund’’) to send to 
shareholders at least semi-annually a 
report containing certain financial 
statements and other information. 
Specifically, rule 30e—2 requires that the 
report contain the financial statements 
and other information that rule 30e-1 
under the Act (17 CFR 270.30e—1) 
requires to be included in the report of 
the underlying fund for the same fiscal 
period. Rule 30e—1 requires that the 
underlying fund’s report contain, among 
other things, the financial statements 
and other information that is required to 
be included in such report by the fund’s 
registration form. 

The purpose of this requirement is to 
apprise current shareholders of the 
operational and financial condition of 
the UIT. Absent the requirement to 
disclose all material information in 
reports, investors would be unable to 
obtain accurate information upon which 
to base investment decisions and 
consumer confidence in the securities 
industry might be adversely affected. 


~ Requiring the submission of these 


reports to the Commission permits us to 
verify compliance with securities law 
requirements. In addition, Rule 30e—2 
permits, under certain conditions, 


delivery of a single shareholder report to 


investors who share an address__. 
(“householding’’). Specifically, rule 
30e-2 permits householding of annual 
and semi-annual reports by UITs to 
satisfy the delivery requirements of rule 
30e-2 if, in addition to the other 
conditions set forth in the rule, the UIT 
has obtained from each applicable 
investor written or implied consent to 
the householding of shareholder reports 
at such address. The rule requires UITs 
that wish to household shareholder 
reports with implied consent to send a 


- notice to each applicable investor 


stating that the investors in the 
household will receive one report in the 
future unless the investors provide 
contrary instructions. In addition, at 
least once a year, UITs relying on the 
rule for householding must explain to 
investors who have provided written or 
implied consent how they can revoke 
their consent. Preparing and sending the 
initial notice and the annual 
explanation of the right to revoke 
consent are collections of information 


2 Management investment companies are defined 
in Section 4(3) of the Investment Company Act as 
any investment company other than a face-amount 
certificate company or a unit investment trust, as 
those terms are defined in Section 4(1) and 4(2) of 
the Investment Company Act. See 15 U.S.C. 80a— 
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under the Paperwork Reduction Act. 
The purpose of the notice and annual 
explanation requirements associated 
with the householding provisions of the 
rule is to ensure that investors who wish 
to receive individual copies of 
shareholder reports are able to do so. 

The Commission estimates that as of- 
April 2006, approximately 737 UITs 
were subject to the provisions of rule 
30e—2. The Commission further 
estimates that the annual burden 
associated with rule 30e—2 is 121 hours 
for each UIT, including an estimated 20 
hours associated with the notice 
requirement for householding and an 
estimated 1 hour associated with the 
explanation of the right to revoke 
consent to householding, for a total of 
89,177 burden hours. ; 

In addition to the burden hours, the 
Commission estimates that the cost of 
contracting for outside services 
associated with complying with rule 
30e-—2 is $24,640 per respondent (80 
hours times $308 per hour for 
independent auditor services), for a total 
of $18,159,680 ($24,640 per respondent 
times 737 respondents). 

These estimates are made solely for 
the purposes of the Paperwork 
Reduction Act, and are not derived from 
a comprehensive or even a 
representative survey or study of the 
costs of Commission rules and forms. 

The collection of information under 
Rule 30e—2 is mandatory. The 
information provided under Rule 30e—2 
is not kept confidential. The 
Commission may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. 

Written comments are invited on: (a) 
Whether the proposed collections of 
information are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collections of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collections 
of information on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology. Consideration 
will be given to comments and 
suggestions submitted in writing within . 
60 days of this publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, c/o Shirley 
Martinson 6432 General Green Way, 


Alexandria, Virginia, 22312; or send an 

e-mail to: PRA_Mailbox@sec.gov. 
Dated: September 28, 2006. 

Nancy M. Morris, 

Secretary. 

[FR Doc. E6—16549 Filed 10—5—06; 8:45 am] 

BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Proposed Collection; Comment 
Request 


Upon Written Request, Copies Available 
From: Securities and Exchange Commission, 
Office of Filings and Information Services, 
Washington, DC 20549. 

Extension: Form N-4; SEC File No. 270- 
282; OMB Control No. 3235-0318. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission (the 
“Commission’’) is soliciting comments 
on the collections of information 
summarized below. The Commission 
plans to submit these existing 
collections of information to the Office 
of Management and Budget (““OMB’’) for 
extension and approval. 

The collection of information is 
entitled: “Form N—4 (17 CFR 239.17b 
and 274.11c) under the Securities Act of 
1933 (15 U.S.C. 77a et seq.) under the 
Investment Company Act of 1940 (15 
U.S.C. 80a—1 et seq.) registration 
statement of separate accounts 
organized as unit investment trusts.”’ 
Form N—4 is the form used by insurance 
company separate accounts organized as 
unit investment trusts that offer variable 
annuity contracts to register as 
investment companies under the 
Investment Company Act of 1940 and/ 
or to register their securities under the 
Securities Act of 1933 (‘“‘Securities 
Act’). The primary purpose of the 
registration process is to provide 
disclosure of financial and other 
information to investors and potential 
investors for the purpose of evaluating 
an investment in a security. Form N—4 
also permits separate accounts 
organized as unit investment trusts that 
offer variable annuity contracts to 
provide investors with a prospectus 
containing the information required in a 
registration statement prior to the sale or 
at the time of confirmation or delivery 
of the securities. The estimated annual 
number of respondents filing on Form 
N-4 is 48 for those filing initial 
registration statements and 1,894 for 
those filing post-effective amendments. 
The proposed frequency of response is 
annual. The estimate of the total annual 
reporting burden of the collection of 


information is approximately 278.5 
hours per initial filing and 197.25 hours - 
for a post-effective amendment, for a 
total of 386,959.5 hours ((48 initial 
registration statements x 278.5 hours) + 
(1,894 post-effective amendments x 
197.25 hour)). Providing the information 
required by Form N—4 is mandatory. 
Responses will not be kept confidential. 
Estimates of the burden hours are made 
solely for the purposes of the Paperwork 
Reduction Act, and are not derived from 
a comprehensive or even a 
representative survey or study of the 
costs of Commission rules and forms. 


Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology. Consideration will be given 
to comments and suggestions submitted 
in writing within 60 days of this 


publication. 


Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, C/O Shirley 
Martinson, 6432 General Green Way, 
Alexandria, Virginia 22312 or send an e- 
mail to: PRA_Mailbox@sec.gov. 

Dated: September 26, 2006. 

Nancy M. Morris, 

Secretary. 

[FR Doc. E6-16576 Filed 10-5-06; 8:45 am] 
BILLING CODE 8011-91-P 
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incorporated, Chicago 
Exchange, Inc., The NASDAQ Stock 
Market LLC, National Stock Exchange, 
New York Stock Exchange LLC, NYSE 
Arca, Inc., and Philadeiphia Stock 
Exchange, Inc. 


September 29, 2006. 
1. Introduction 


On July 17, 2006, pursuant to Rule 
608 of the Securities Exchange Act of 
1934 (“Act’’),1 the American Stock 
Exchange LLC (“Amex”), the Boston 
Stock Exchange, Inc. (“BSE”), the 
Chicago Board Options Exchange, 
Incorporated (“CBOE”), the Chicago 
Siock Exchange, Inc. (“CHX”’), The 
NASDAQ Stock Market LLC (‘‘Nasdaq’’).. 
the National Stock Exchange (“NSX”’), 
the New York Stock Exchange LLC 
(“NYSE”), and NYSE Arca, Inc. (“NYSE 
Arca’’) (“Linkage Participants”) filed 
with the Securities and Exchange 
Commission (“‘Commission’’) an 
executed copy of the “Plan for the 
Purpose of Creating and Operating an 
Intermarket Communications Linkage 
Pursuant to Section 11A(a)(3)(B) of the 
Securities Exchange Act of 1934” 
(“Linkage Plan” or “‘Plan’’), a national 
market system plan to create and 
operate an intermarket communications 
linkage pursuant to Section 11A(a)(3)(B) 
of the Act.2 The Linkage Plan was 
initially executed by the eight self- 
regulatory organizations (“SROs’”’) listed 
above. The Philadelphia Stock 
Exchange, Inc. (““Phix”’) subsequently 
executed the Linkage Plan on August 1, 
2006.2 The Commission published the 
Linkage Plan for comment in the 
Federal Register on August 4, 2006.4 No 
comments were received on the Plan. 
This Order approves the Linkage Plan, 
thus authorizing the Plan Participants to 
act jointly in planning, developing, 
operating and regulating the NMS 
Linkage System (“Linkage”’ or 

“System”) that will electronically link 
the Participant Markets to one another, 
as described in the Linkage Plan, so as 
to further the objectives of Congress as 


117 CFR 242.608. 

‘215 U.S.C. 78k-1(a)(3)(B). 

3 A Linkage Plan, dated August 1, 2006, reflecting 
Phix’s inclusion as a Linkage Participant, was 
received by the Commission on August 9, 2006. 

4 See Securities Exchange Act Release No. 54239 
(uly 28, 2006), 71 FR 44328. 


set forth in Section 11A of the Act.5 A 
copy of the Plan, as approved, is 
attached as Exhibit A. 


I. Background 


Currently, the connectivity between 
markets is provided pursuant to the 
Intermarket Trading System (“ITS’’) 
Plan, a National Market System plan, 
which was designed to facilitate 
intermarket trading in exchange-listed 
equity securities based on current 
quotation information emanating from 
the linked markets.® Physical access is 
provided by ITS connectivity, and the 
terms of access are governed by the ITS 
Plan. Participants in the ITS Plan have 
agreed not to charge for access to their 
markets through the ITS. The ITS Plan 
provides grievance procedures for 
instances when a market’s quote is 
traded through and sets forth 
procedures to follow in the event ofa 
locked or crossed market. 

When the Commission adopted 
Regulation NMS over a year ago,’ it 
stated its belief that fair and efficient 
access to markets can be achieved 
without a collective intermarket linkage 
facility such as ITS, if baseline 
intermarket access rules are established. 
The Commission adopted Rule 610 
(Access Rule) that requires non- 
discriminatory direct or indirect access 
and enables the use of private linkages 
offered by a variety of connectivity 
providers. The Commission also | 
adopted Rule 611 (The Order Protection 
Rule) that establishes intermarket 
protection against trade-throughs for all 
NMS stocks. The required date for full 
operation of Regulation NMS-compliant 
trading systems of all automated trading 
centers that intend to qualify their 
quotations for trade-through protection 

under Rule 611 is February 5, 2007 
(“Trading Phase Date’’).® 

Following the adoption of Regulation 
NMS and considering the limitations of 
the ITS Plan, and anticipating its 
termination, the ITS Participants (other 
than the NASD) agreed to the Linkage 
Plan, which, together with the ITS Plan, 
would govern the operation of the 
System until the termination of the ITS 
Plan, which is expected to take place on 


515 U.S.C. 78k-1. 

6 See Securities Exchange Act Release No. 14661 
(Apr. 14, 1978), 43 FR 17419 (Apr. 24, 1978) 
(temporarily approving the ITS Plan). See also 


Securities Exchange Act Release No. 19456 (Jan. 27, 


1983), 48 FR 4938 (Feb. 3, 1983) (permanently 
approving the ITS Plan). 

7 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496 (June 29, 2005). 

8 See Securities Exchange Act Release No. 53829 
(May 18, 2006), 71 FR 30038 (May 24, 2006) 
(extending Rule 610 and Rule 611 compliance 
dates). 


the Trading Phase Date.° After the 
Trading Phase Date and until the SROs 
otherwise arrange to meet their access 
responsibilities, the operation of the 
System would be governed by the 
Linkage Plan.1° The Linkage Plan is 
intended to serve as an interim solution 
until all Participants are able to make 
other arrangements to meet their access 
responsibilities. 

Until the Trading Phase Date, the 
Linkage Plan would run concurrently 
with the ITS Plan. Therefore, until the 
Trading Phase Date, when the ITS Plan 
is expected to terminate, all Linkage 
Plan Participants remain subject to the 
ITS Plan. To permit the Linkage Plan 
Participants to commence trading 
pursuant to the Linkage Plan, the ITS 
Plan Participants have requested that 
the Commission issue an exemption 
from certain provisions of the ITS Plan 
that would interfere with the operation 
of the Linkage Plan.12 


III. Description of the Linkage Plan 


A. Operation of the Linkage Plan 


The System includes the data 
processing hardware, software and 
communications network that 
electronically link the Participant 
Markets to one another. The System 
accommodates only regular-way trading. 
All System trades must be compared, 
cleared and settled through 
Commission-registered clearing 
corporations. The System is designed to 
accommodate trading in any Eligible 
Security, as defined in Section VII of the 
Consolidated Tape Association (“CTA’’) 
Plan. Section VII of the CTA Plan 
provides generally that Eligible 
Securities include equity securities 


° Because the Linkage Plan does not contain 
trade-through and locked/crossed market 
prohibitions, it is necessary to preserve the 
operation of the ITS Plan for the period before the 
Trading Phase Date. It is the Commission’s 
understanding that the ITS Plan Participants intend 
to file with the Commission a request for the 
termination of the ITS Plan. See letter from ITS Plan 
Participants to Nancy Morris, Secretary, 
Commission, dated September 18, 2006 (the 
“‘Letter’’). 

10 As provided in Sections 11 and 13 of the 
Linkage Plan, the Linkage Plan is to become 
operative on October 1, 2006 and will terminate on 
June 30, 2007. Linkage Plan Participants that wish 
to extend the term could agree to do so, subject to 
Commission approval. 

11 The National Association of Securities Dealers, 
Inc. (“NASD”) is not planning to join the Linkage 
Plan and until the Trading Phase Date will continue 
to maintain its connectivity under the ITS Plan. 

12 With the exception of SRO rules pertaining to 
locked and crossed markets, the ITS Plan 
Participants have requested relief from the 
requirement to enforce compliance with those SRO 
rules, which correspond to the requested ITS Plan 
exemptions. See the Letter. The Linkage Plan 
Participants will continue to be subject to Section 
8(d)(i) of the ITS Plan (Trade-Throughs; Locked 
Markets) and corresponding SRO rules. 
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registered on the NYSE, the Amex or 
another national securities exchange 
whose original listing requirements 
substantially meet those of NYSE or 
Amex except for securities that are 
listed on the Nasdaq Stock Market. The 
particular securities that may be traded 
through the System at any time are 
selected by the Supervisory Committee. 
The Supervisory Committee may add or 
delete System securities as it deems 
appropriate and may delay the 
commencement of trading in any 
Eligible Security if capacity or other 
operational considerations require a 
delay. 


The Securities Industry Automation 
Corporation (‘‘SIAC”’) serves as the 
System’s facilities manager and has 
responsibility for the operation and 
maintenance of the System. SIAC 
performs its function as facilities © 
_ Manager in accordance with Plan 
provisions and subject to the 
administrative oversight of the 
Supervisory Committee. 


The System accepts only immediate- 
or-cancel limit orders. Orders must be 
sent to a Participant Market through the 
auspices of a member of that 
Participant, known as a Sponsoring 
Member.'* The minimum information 
that must be specified in an order 
includes the Sponsoring Member; the 
“give-up”’ in the originating Participant 
Market; the security; the side (buy or 
sell); the amount to be bought or sold 
(which must be for one unit of trading 
(i.e., 100 shares) or any multiple 
thereof); and the price.!5 The price must 
be equal to the bid or offer then being 
furnished by the destination Participant 
Market. An order must specify a “time 
in force” of 5, 15 or 120 seconds, after 
which the order will expire if 
unexecuted. 


After Trading Phase Date, all routed 
limit orders will be presumed by the 
executing market to be intermarket 
sweep orders sent in accordance with 
Rule 611(b) of Regulation NMS.16 The 
trading rules applicable in destination 
Participant Markets will apply to orders 
received in the market and the 
execution of those orders in the 
market.'” 


13 Section 5(d) of the Linkage Plan. 

14 In the event that the Participants are unable to 
implement Sponsoring Member billing on October 
1, 2006, the Participants have agreed to accept 
direct exchange-to-exchange billing and have filed 
proposed rule changes to this effect. See, e.g., 
Securities Exchange Act Release No. 54480 (Sept. 
21, 2006), 71 FR 57596 (Sept. 29, 2006). 

15 Section 6(a)(ii) of the Linkage Plan. 

16 Section 6(a)(v) of the Linkage Plan. 

17 Section 6(b) of the Linkage Plan. 


B. Terms and Conditions of Access 


Section 3(c) of the Plan provides that 
any national securities exchange or 
national securities association may 
become a Plan Participant by agreeing, 
in an amendment to the Plan adopted in 


- accordance with its provisions, to 


comply, and to enforce compliance, 
with the Plan as provided in Section 
3(b) of the Plan. An applicant for Plan 
participation is required to pay SIAC an 
amount estimated by SIAC to cover 
development costs to be incurred to 
accommodate the new Participant. In 
addition, before the applicant becomes 
a Plan Participant, the applicant must 
pay SIAC actual development costs in 
excess of estimated development costs, 
or SIAC will reimburse the applicant 
estimated development costs that were 
paid and are in excess of actual 
development costs. A new Participant 
shares in development costs incurred 
after it becomes a Participant in 
accordance with Section 10(a)(iii)(A).18 


C. Fees and Charges 


The Linkage Plan imposes no fees or 
charges in connection with orders 
executed through the Linkage. A 
Sponsoring Member is subject to 
applicable transaction charges imposed 
by the executing market.19 Each 
Participant is free to determine whether 
or not to impose, and the amount of, a 
fee. or charge on its members in 
connection with use of its facilities to 
access the System. Any such fee or 
charge must not be of such size, or so 
structured, as to discourage use of the 
System.2° 


D. Dispute Resolution 


The Linkage Plan does not include 
specific provisions regarding resolution 
of disputes between or among 
Participants. Section 4(d) of the Plan 
provides that no action or inaction by 
the Supervisory Committee shall 
prejudice any Participant’s right to 
present its views to the Commission or 
any other person with respect to any 
matter relating to the System or to seek 
to enforce its views in any other forum 
it deems appropriate. In addition, 
Section 6(b) provides that the trading 
rules of the destination market apply to 
orders received in that market, as well 
as to executions of orders in that market. 
Each Participant determines the extent 
to which its trading rules apply to 
members in its market with respect to 


18 Section 10(a)(iii)(C) of the Linkage Plan. 

19 The Sponsoring Member is responsible for 
paying applicable transaction fees of the destination 
market. 

20 Section 10(b) of the Linkage Plan. Any fees 
charged by Participants must be filed with the 
Commission pursuant to Section 19(b) of the Act. 


the members’ issuance of orders from 
the market and executions that occur in 
the market. 


IV. Discussion 


In Section 11A of the Act,2? Congress 
directed the Commission to facilitate the 
development of a national market 
system consistent with the objectives of 
the Act. In particular, Section 
11A(a)(3)(B) of the Act 22 authorizes the 
Commission “‘by rule or order, to 
authorize or require SROs to act jointly 
with respect to matters as to which they 
share authority under this title in 
planning, developing, operating, or 
regulating a national market system (or 
a subsystem thereof) or one or more 
facilities”. Rule 608 under the Act 
establishes the procedures for filing, 
amending, and-approving national 
market system plans.?% Pursuant to 
paragraph (b)(2) of Rule 608, the 
Commission’s approval of a national 
market system plan is conditioned upon 
a finding that the proposed plan “‘is 
necessary or appropriate in the public 


- interest, for the protection of investors 


and the maintenance of fair and orderly 
markets, to remove impediments to, and. 
perfect the mechanisms of, a national 
market system, or otherwise in 
furtherance of the purposes of the 

Act" 

After carefully considering the 
proposed Linkage Plan, the Commission 
has determined to approve, pursuant to 
Section 11A(a)(3)(B) of the Act,25 and 
Rule 608 thereunder,?® the Linkage 
Plan, thus authorizing the Plan 
Participants to act jointly to implement 
the Plan’s intermarket linkage.?7 

In 1975, Congress determined that the 
“linking of all markets’ for NMS stocks 
through communications and data 
processing facilities would ‘‘foster 
efficiency; enhance competition; 
increase the information available to 
brokers, dealers, and investors; facilitate 
the offsetting of investors’ orders; and 
contribute to the best execution of 
investors’ orders’’.28 All SROs that trade 
exchange-listed stocks currently are 
linked through ITS, an intermarket 
linkage facility. ITS provides a means of 
access to exchanges and Nasdaq by 
permitting each market to send a 


2115 U.S.C. 78k-1. 

2215 U.S.C. 78k—1(a)(3)(B). 

2317 CFR 242.608. 

2417 CFR 242.608(b)(2). 

25 15 U.S.C. 78k-1(a)(3)(B). 

2617 CFR 242.608. 

27 Although Phix initially did not sign the Plan, 
it subsequently executed the Linkage Plan on 
August 1, 2006. A Linkage Plan, dated August 1, 
2006, reflecting Phix’s inclusion as a Linkage 
Participant, was received by the Commission on 
August 9, 2006. 
28 Section 11A(a)(1)(D) of the Act. 
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“commitment to trade’’ through the 
system, with receiving markets 
generally having up to 30 seconds to 
respond. ITS also provides access to 
quotations of participants without fees 
and establishes uniform rules to govern 
quoting practices. Although ITS 
promotes access among participants that 
is uniform and free, it also is often slow 
and limited. Moreover, it is governed by 
a unanimous vote requirement that has 
at times impeded innovation in the 
system or its set of rules. In contrast, 
there is no collective intermarket 
linkage system for Nasdaq stocks. 
Instead, access is achieved primarily 
through private linkages among 
individual trading centers. This 
approach has demonstrated its benefits 
among electronic markets; it is flexible 
and can readily incorporate 
technological advances as they occur. 

Rule 610 adopted by the Commission 
in Regulation NMS 29 reflects the 
Commission’s determination that fair 
and efficient access to markets can be 
achieved without an intermarket linkage 
facility such as ITS, if baseline 
intermarket access rules are established. 

The proposed Linkage Plan would 
govern the operation of the System 
together with the ITS Plan until the 
termination of the ITS Plan expected to 
take place on the Trading Phase Date.3° 
After the Trading Phase Date and until 
the SROs otherwise arrange to meet 
their access responsibilities, the 
operation of the System would be 
governed by the Linkage Plan.*1 The 
Linkage Plan is intended to serve as an 
interim solution until all Participants 
otherwise arrange to meet their access 
responsibilities.32 

o permit the Linkage Plan 

Participants to commence trading 
pursuant to the Linkage Plan, the ITS 
Plan Participants have requested that 
the Commission issue an exemption 
from certain provisions of the ITS Plan 
that would interfere with the operation 
of the Linkage Plan.#3 In a separate 


29 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496 (June 29, 2005). 

30 The Linkage Plan does not contain trade- 
through and locked/crossed market prohibitions, 
therefore it is necessary to preserve the operation 
of the ITS Plan for the period before the Trading 
Phase Date. It is the Commission’s understanding 
that the ITS Plan Participants intend to file with the 
Commission a request for the termination of the ITS 
Plan. See the Letter. 

31 As provided in Sections 11 and 13 of the 
Linkage Plan, the Linkage Plan is to become 
operative on October 1, 2006 and will terminate on 
June 30, 2007. Linkage Plan Participants that 
wished to extend the term could agree to do so, 
subject to Commission approval. 

32 NASD is not planning to join the Linkage Plan 
and until the Trading Phase Date will maintain its 
connectivity under the ITS Plan. 

33 With the exception of SRO rules ining to 
locked and crossed markets, the ITS . 
Participants have requested relief from the 
requirement to enforce compliance with those SRO 


action, the Commission today has 
granted an exemption from certain 
provisions of the ITS Plan that could 
interfere with the operation of the 
Linkage Plan, but until the Trading 
Phase Date, the Linkage Plan 
Participants will continue to be subject 
to certain provisions of the ITS Plan and 
corresponding SRO rules governing 
Trade-Throughs and Locked Markets, as 
well as to some other provisions of the 
ITS Plan.%4 

In approving the Linkage Plan, the 
Commission finds that the Linkage Plan 
is consistent with the Act in that it 
enhances intermarket competition by 
providing a means of intermarket access 
for Eligible securities, pending the full 
implementation of Regulation NMS and, 


_therefore, would promote investor 


protection and the maintenance of fair 
and orderly markets. 


V. Conclusion 


It is hereby ordered, pursuant to 
Section 11A(a)(3)(B) of the Act,35 and 
Rule 608 thereunder,*® that the Linkage 
Plan submitted by the Linkage Plan 
Participants is approved and the 
Linkage Plan Participants (and any other 
self-regulatory organization which 
agrees to be a Plan Participant) are 
authorized to act jointly in planning, 
developing, operating or regulating the 
Linkage Plan as a means of facilitating 
a national market system.37 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Nancy M. Morris, 

Secretary. 

Exhibit A 

Plan for the Purpose of Creating and 
Operating an Intermarket 
Communications Linkage Pursuant to 


Section 11A(a)(3)(B) of the Securities 
Exchange Act of 1934 


Agreement made as of June 12, 2006, 
among American Stock Exchange LLC, 
Boston Stock Exchange, Inc., Chicago 
Board Options Exchange, Inc., Chicago 
Stock Exchange, Inc., Nasdaq Stock 
Market LLC, National Stock Exchange, 


. New York Stock Exchange LLC, and 


NYSE 1Arca, Inc. 


rules, which correspond to the requested ITS Plan 
exemptions. See the Letter. 

34 See letter from Erik R. Sirri, Director, Division 
of Market Regulation, Commission, dated 
September 29, to Robert Hill, Chairman, ITS 
Operating Committee. 

35 15 U.S.C. 78k—1(a)(3)(B). 

3617 CFR 242.608. 

3717 CFR 200.30—2(a)(27). 

1 The Philadelphia Stock Exchange, Inc. (“Phlx’’) 
subsequently executed the Linkage Plan on August 
1, 2006. A Linkage Plan, dated August 1, 2006, 
reflecting Phlx’s inclusion as a Linkage Plan 
participant, was sent to the Commission on August 
8, 2006. 


Whereas, the undersigned national 
securities exchanges are parties to the 
plan submitted to the Securities and 
Exchange Commission (the ‘““SEC’’) for 
the purpose of creating and operating an 
intermarket communications linkage 
pursuant to section 11A(a)(3)(B) of the 
Securities Exchange Act of 1934 (the 
“Act’’). 

Now, Therefore, in consideration of 
the premises and the mutual covenants. 
and agreements contained herein, the 
parties agree to submit this Agreement 
called the NMS Linkage Plan to the SEC 
for approval pursuant to section 
11A(a)(3)(B) of the Act and Rule 608 
thereunder. 

1. Definitions. 

(1) “Application” means any use of 
the System to facilitate trades between 
Participant Markets that is described in 
the NMS Linkage Plan. 

(2) “CTA Plan” means the plan filed 
with the SEC pursuant to SEC Rule 17a— 
15 (subsequently amended and 
redesignated as Rule 11Aa3—1, and 
subsequently amended and redesignated 
as Rule 601), approved by the SEC and 
declared effective as of May 17, 1974, as 
from time to time amended. 

(3) “CTA Plan Processor’ means the 
organization serving as recipient and 
processor of last sale prices under the 
CTA Plan. 

(4) ‘Eligible Security” has the 
meaning assigned to that term in the 
CTA Plan. ; 

(5) “NMS Linkage Plan” or “Linkage 
Plan” means this plan as from time to 
time amended in accordance with the 
provisions hereof. 

(6) Linkage System” 
(“Linkage”’ or “‘Linkage System”) means 
the system described in section 5. 

(7) “Network A Eligible Security” has 
the meaning assigned to that term in the 
CTA Plan. 

(8) “Network B Eligible Security” has 
the meaning assigned to that term in the 
CTA Plan. 

(9) ‘‘Participant”’ means a party to the 
Linkage Plan with respect to which such 
plan has become effective pursuant to 
section 13. 

(10) ‘‘Participant(’s) Market’? means a 
facility for the trading of System 
securities operated by a Participant. 

(11) “System” means the data 
processing hardware, software and 
communications network that links 
electronically the Participant Markets to 
one another. The System includes (a) 
computers that perform such functions 
as message validation, processing, 
logging and switching and (b) from a 
functional standpoint, (i) high speed 
communications lines that link such 
computers with the Participant Markets 
(either directly or through Participant 
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Switches), and (ii) Linkage System 
stations. 

(12) “System security (stock)” means 
a security (stock) selected for trading 
through the Applications in accordance 
with section 5(b)(ii). 

(13) ‘System trade’ means any trade 
made through any Application. 

2. Purpose of Linkage Plan. The 
purpose of the Linkage Plan is to enable 
the Participants to act jointly in 
planning, developing, operating and 
regulating the system as described in the 
Linkage Plan so as to further the 
objectives of Congress as set forth in 
sectié 11A(a) of the Act and to 
facilitate compliance by the Participants 
and their respective members with SEC 
Rules 610 and 611. 

3. Parties. 

(a) List of Parties. The parties to the 
Linkage Plan are as follows: American 
Stock Exchange LLC (‘‘AMEX”’), 
registered as a national securities 
exchange under the Act and having its 
principal place of business at 86 Trinity 
Place, New York, New York 10006. 

Boston Stock Exchange, Inc. (‘““BSE”), 
registered as a national securities 
exchange under the Act and having its 
principal place of business at 100 
Franklin Street, Boston, Massachusetts 
02110. Chicago Board Options 
Exchange, Inc. (‘““CBOE”’), registered as a 
national securities exchange under the 
Act and having its principal place of 
busifféss at 400 South LaSalle Street, 
Chicago, Illinois 60605. 

Chicago Stock Exchange, Inc. 
(“CHX’’), registered as a national 
securities exchange under the Act and 
having its principal place of business at 
One Financial Place, 440 South LaSalle 
Street, Chicago, Illinois 60605. 

Nasdaq Stock Market LLC (“‘Nasdaq”’), 
registered as a national securities 
exchange under the Act and having its 
_ principal place of business at 1 Liberty 
Plaza, 165 Broadway, New York, NY 
10006. 

National Stock Exchange (“‘NSX”’), 
registered as a national securities 
exchange under the Act and having its 
principal place of business at 440 South 
LaSalle Street, Suite 2600, Chicago, 
Illinois 60605. 

New York Stock Exchange LLC 
(“NYSE”), registered as a national 
securities exchange under the Act and 
having its principal place of business at 
11 Wall Street, New York, New York 
10005. NYSE Arca, Inc. (‘‘Arca’’), 
registered as a national securities 
exchange under the Act and having its 
principal place of business at 100 S. 
Wacker Drive, Chicago, IL 60606. 

Philadelphia Stock Exchange, Inc. 
(‘‘Phlx’’), registered as a national 
securities exchange under the Act and 


having its principal place of business at 
1900 Market Street, Philadelphia, 
Pennsylvania 19103. 

(b) Compliance Undertaking. By 
subscribing to and submitting the 
Linkage Plan for filing with the SEC, 
each undersigned party agrees to 
comply to the best of its ability and, 
absent reasonable justification or 
excuse, to,enforce compliance by its 
members in their use of the Linkage 
through its facilities with the provisions 
of the Linkage Plan. 

(c) New Participants. The Participants 
agree that any other national securities 
exchange or national securities 
association may subscribe to the 
Linkage Plan and become a Participant 
by agreeing, in an amendment to the 
Linkage Plan adopted in accordance 
with its provisions, to comply and to 
enforce compliance with the provisions 
of the Linkage Plan as provided in 
section 3(b). 

4. Administration of Linkage Plan. 

(a) Supervisory Committee: 
Composition, Voting. Each Participant 
shall select from its staff one individual 
to represent such Participant as a 
member of the Supervisory Committee 
under the Linkage Plan. Except as may 
be specifically otherwise provided 
herein, action taken purstant to the vote 
of a majority of the members of the 
Supervisory Committee present at a 
meeting of the committee at which a 
majority of the full committee is present 
shall be deemed to be the action of the 
Supervisory Committee. 

6) Supervisory Committee: Authority. 
The Supervisory Committee shall not be 
a policy-making or a rule-making body, 
but shall, either directly or by delegating 
its functions to individuals, 
subcommittees established by it from 
time to time or others, (i) oversee 
development of the System in 
accordance with the specifications 
therefore agreed upon by each 
Participant, (ii) monitor the operation of 
the System and (iii) advise the 
Participants with respect to any 
deficiencies, problems or 
recommendations as the Supervisory 

Committee may deem appropriate in its 
administration of the Linkage Plan. In 
this connection, the Supervisory. 
Committee shall have authority to 
develop procedures and make 
administrative decisions necessary to 
facilitate the operation of the System in 


accordance with the provisions of the 


Linkage Plan. 

(c) Amendments to Linkage Plan. Any 
proposed change in, addition to, or 
deletion from the Linkage Plan may be 
effected only by means of a written 
amendment to the Linkage Plan which 
sets forth the change, addition or 


deletion, is executed on behalf of each 
Participant and is approved by the SEC 
or otherwise becomes effective pursuant 
to section 11A of the Act and Rule 
608(b). 

(d) Participant’s Rights. No action or 
inaction by the Supervisory Committee 
shall prejudice any Participant’s right to 
present its views to the SEC or any other 
person with respect to any matter 
relating to the System or to seek to 
enforce its views in any other forum it 
deems appropriate. 

5. The System. 

(a) System Monitoring. 

(i) Linkage Supervisory Stations. Each 
Participant will maintain a Linkage 
supervisory station where supervisors 


_ appointed by such Participant will be 


able to coordinate trade adjustments. 

(ii) Linkage Control Center. The 
System also includes the Linkage 
control center (““LCC’’), which monitors 
and controls communications within 
the System, including the processing of 
error conditions. The LCC staff is able 
to display and, when authorized by any 
Participant, to modify the security and 
market records of that Participant’s 
Market as such records relate to the 
System. The LCC staff is also able to 
indicate whether or not any Participant 
Market is open for System trades. In 
addition, the LCC may be used as “back- 
up” for the Linkage supervisory system- . 
wide broadcasts. Finally, the LCC staff 
is able to enter adjustments of any trade 
pursuant to the procedures specified in 
section 6(a)(iv) and to perform data base 
control after trading hours. 

(b) General Operation. 

(i) Registered Clearing Corporations. 
The System accommodates only regular- 
way trading, and all System trades must 
be compared, cleared and settled 
through clearing corporations registered 
with the SEC that maintain facilities 
through which such transactions may be 
compared and settled and that agree to 
supply each Participant with data 
reasonably requested in order to permit 
such Participant to enforce compliance 
by its members with its rules, the 
provisions of the Act, the rules and 
regulations thereunder, and the Linkage 
Plan. 

(ii) Selection of System Securities. 
The System is designed to accommodate 
trading in any Eligible Security. The 
particular securities that may be traded 
through the System at any time 
(“System securities”) shall be selected 
by the Supervisory Committee. The 
Supervisory Committee may add or 
delete System securities as it deems 
appropriate and may delay the 
commencement of trading in any 
Eligible Security if capacity or other 


59152 


Federal Register/Vol. 71, No. 194/Friday, October 6, 2006 / Notices 


operational considerations shall require 
such delay. 

(c) Administrative Messages. 
Administrative messages, as 
distinguished from orders, responses 
thereto and trade adjustment inputs 
(including names later information), 
may also be sent through the System. 
There are two categories of 
administrative messages that can be sent 
by Participant members: Single 
destination and security broadcast. 
Another category of administrative 
message, a “‘system-wide broadcast”, 
may be sent through the System only 
from the Linkage control center. 

(d) Facilities Manager. The Securities 
Industry Automation Corporation 
(“SIAC”) serves as the System’s 
facilities manager and has responsibility 
for the operation and maintenance of 
the System. SIAC performs its function 
as facilities manager in accordance with 
the provisions of the Linkage Plan and 
subject to the administrative oversight 
of the Supervisory Committee. 

6. Linkage System. 

(a) Technical Matters. 

(i) The System shall accept immediate 
or cancel (“IOC”) orders, provided 
however, that, upon the request of a 
Participant or Participants, and in 
accordance with Section 10(a)({iii)(A) 
relating to New Development Costs 
Sharing, the System shall accommodate 
additional order types to be utilized by 
such Participant or Participants. Orders 
must be sent to a Participant market 
through the auspices of a member of 
that Participant, known as a Sponsoring 
Member. Each market will maintain 
within SIAC a database of default 
Sponsoring Members (not to exceed 10) 
for after hours processing and billing for 
orders sent to a market where the 
originating firm is not a member of the 
destination market. 

(ii) Order Information. An order shall, 
at a minimum, specify the following: 

(A) The member of the destination 
market (either clearing member or 
Sponsoring Member); 2 

(B) Original clearing member or 
omnibus clearing account of the 


2 The member of the destination market will be 
identified by a unique clearing number. If the 
clearing number provided by the originating 
Participant Market does not identify a member of 
the destination market, SIAC will identify the 
default Sponsoring Member of the originating 
market at the destination market for the security in 
question and that Sponsoring Member’s 
_ identification information will be included on the 
order to the destination market on all reports sent 
to the destination market, including any report for 
billing purposes. The member identified on the 
order will be responsible for any fees in the 
destination market. SIAC will provide to 
Participants a key to match the clearing number to 
the member’s name. 


originating Participant Market, 
commonly referred to as the Give-Up, 

(C) The receiving Participant Market, 

(D) The security that is the subject of 
the order, 

(E) Designation of the order as an 
order to buy or to sell, 

(F) The amount of the security to be 
bought or sold, which amount shall be 
for one unit of trading or any multiple 
thereof, 

(G) A price equal to the offer or bid 
price then being furnished by the 
destination Participant Market, which 
price shall represent the price at or 
below which the security is to be bought 
or the price at or above which the 
security is to be sold, respectively, 

(H) To facilitate application of the 
short sale rule in effect in the 
destination Participant Market, a 
designation of the order as “‘short”’ or 
“short exempt” whenever it.is a order 
to sell short, and 

(I) Time in force as 5, 15 or 120 
seconds.? 

(iii) Order Validation, Routing. At the 
time of transmission, each order 
undergoes validation procedures. If the 
order passes the validation procedures, 
the System assigns a unique order 
identifier number (a ‘“‘OID’’) to the order, 
time stamps it and logs it on a mass 
storage device (the ‘daily log’’). The 
System also sends a transmission 
acceptance message to the Participant 
Market that originated the order. The 
order is then routed to the destination 
Participant Market. If the order is 
accepted, in whole or in part, in the 
destination Participant Market, the 
execution is reported back through the 
System to the originating and receiving 
Participant Markets. 

The System rejects the transmission of 
a response that fails the validation 
check and sends an appropriate error — 
message to the Participant Market that 
originated the response. The validation 


3 A Participant Market may prevent the execution, 
through its facilities, of an otherwise marketable 
System order, prior to the 5, 15 or 120 second time 
in force parameter assigned to that order, if the time 
in force parameter would result in the issuance of 
an expiration notice to the sending market before 
execution of such order could be reported to SIAC. 
Any such procedure must be effective pursuant to 
a filing with the SEC. No order with a time in force 
parameter of 5 or 15 seconds shall be sent to AMEX, 
CBOE, CHX, or PHLX prior to the earlier of (i) the 
date on which all automated trading centers 
intending to qualify their quotations for trade- 
through protection under Rule 611 of Regulation 
NMS must have achieved full operation of 
Regulation NMS-compliant trading systems or (ii) 
the date on which AMEX, CBOE, CHX, or PHLX, 
as the case may be, has notified the Supervisory 
Committee in writing that it is capable of accepting 
and executing such orders. If an order with either 
of these time in force parameters is sent to AMEX, 
CBOE, CHX, or PHLX prior to such time, it will not 
be executed due to system limitations. 


of a response causes the System to 
retrieve the related order from the daily 
log and update it with appropriate 
response information. This log forms the 
basis from which the after-hours reports 
described in section 7(a) are produced. 
Validation also causes the System to 
send a transmission acceptance message 
to the Participant Market that originated 
the response. The System then sends the 
response to the Participant Market that 
originated the order. When an order is 
only partially executed, the unexecuted 
shares are not filled, and the System 
generates a cancellation for the 
unexecuted quantity and appends 'the 
cancellation to the execution report that 
it sends to the Participant Market that 
originated the order. 

(iv) Trade Adjustments. In accordance 
with section 5(a)(ii), supervisors 
monitoring the Participant Markets may 
request the LCC to enter adjustments to 
trades (i.e., to price, share size, buy or 
sell side, to cancel a trade or to insert 
a trade ‘‘as-of” a prior day). The 
following sets forth the procedures to 
facilitate trade adjustments and to 
authorize the LCC to make such 
adjustments. All requests among 
Participants and to the LCC for trade 
adjustments shall be in the form of 
administrative messages sent through 
the System. For the purposes of this 
section 6(a)(vi), administrative messages 
sent or received among Participant 
Markets, or sent to the LCC, shall be 


_deemed to have been issued by 


supervisors of Participant Markets 
authorized by such Participant Markets 
to issue such administrative messages. 

A) Adjustments on Trade Day. The 
LCC shall make an adjustment to a trade 
entered into that same day based upon 
an administrative message request made 
from a supervisor of the Participant 
Market that received and executed the 
order (‘‘executing market supervisor’’). 
Such request shall not be made to the 
LCC unless an executing market 
supervisor has received from a 
supervisor in the Participant Market that 
issued the order (‘‘issuing market 
supervisor’), in the form of an 
administrative message sent through the 
System, agreement as to the terms of, 
and authorization to make, the 
adjustment. The administrative message 
request to the LCC by the executing 
market supervisor shall specify the 
terms of, and authorization to the LCC 
to make, the adjustment. 

In the event that, notwithstanding the 


_ provisions of the prior paragraph, an 


executing market supervisor requests 
the LCC to make a trade adjustment 
without having received an 
administrative message from an issuing 
market supervisor, and the LCC has 
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made such requested adjustment, then 
the LCC shall, at the request and 
direction of an issuing market 
supervisor, made prior to the settlement 
for such trade, readjust such trade to its 
terms as they existed prior to such 
adjustment. 

(B) Adjustments for Prior Trade Day. 
Except as provided in the preceding 
paragraph, the LCC shall make an 
adjustment to a trade entered into ona 
prior day only upon administrative 
message requests made from both 
executing and issuing market 
supervisors, each message specifying 
the same terms of, and authorization to 
the LCC to make, the adjustment. 

_ (C) The provisions of paragraphs (A) 

and (B) of this section 6(a)(iv) shall not 
restrict the ability of any Participant 
Market to unilaterally request the LCC 
to end adjustments to trades or to cancel 
or adjust any System trade executed in 
its market pursuant toitsrules 
pertaining to clearly erroneous 
transactions or obvious errors, and 
system malfunctions. The sending 
market may invoke any appellate or 
review process provided by such rules 
on behalf of the Sponsoring Member. In 
the event of any cancellation or 
adjustment, the executing market shall 
notify the LCC and all affected 
Participants by administrative message 
specifying the terms of the cancellation 
or adjustment and authorizing the LCC 
to make the adjustments or cancel the 
trades. 

(D) LCC Confirmation. The LCC shall, 
after making a trade adjustment, send an 
administrative message to both the 
executing and sending market 
supervisors confirming that the 
adjustment has been made and 
specifying the terms of the adjustment. 

(v) Intermarket Sweep Orders. All 
routed limit orders shall be presumed 
by the executing market to be orders 
sent pursuant to the intermarket sweep 
order exception in SEC Rule 611(b). 

(vi) Other. Each Participant shall also 
determine how orders received in the 
market for which it has responsibility 
are to be handled therein and agrees that 
any procedures it may adopt in this 
regard shall be consistent with the 
provisions of the Linkage Plan and the 
efficient operation of the System. 
Participants are required to execute 
orders at a minimum at the size of their 
displayed quotes. Each Participant shall 
insure that no communication shall be 
entered into the System from its market 
except (A) on behalf of a member of 
such Participant who is permitted by 
the Linkage Plan and such Participant’s 
rules to use the System with respect to 
the security or securities that are the 
subject of the communication or (B) by 


employees of such Participant in 
performance of such Participant’s 
obligations under the Linkage Plan. 

(b) Participant Trading Rules. The 
trading rules applicable in destination — 
Participant Markets shall apply to 
orders received in such market and 
executions of orders therein. Each 
Participant shall determine the extent to 
which its trading rules shall apply to 
members within its market insofar as 
such members’ issuance of orders from 
such market and resulting executions 
are concerned. 

7. Comparison and Settlement. 
Comparison of a side of a System trade 
furnished by a Participant shall be the 
responsibility of such Participant. 

(a) After Hours Functions. The 
functions of the System after the close 
of trading in all Participant Markets 
shall consist of the following: 

(i) The System’s daily log of messages 
will be put on tape for retention; 

(ii) The System will generate four 
reports: 

(A) An order/response report that will 
match orders to trade with the 
appropriate responses, 

(B) An order/cancellation report that 
will list all orders to trade that were 
canceled, 

(C) A trade adjustment report that will 
list all adjustments made to previously 
executed System trades, and 

(D) A traffic summary report that will 
indicate the number of orders to trade, 
the number of responses and the 
number of administrative messages 
entered from each Participant Market 
during the trading day; and 

(iii) The System will generate the 
clearing tape referred to in section 7(b). 

(b) Clearing Tape. At the end of each 
trading day, the System generates a 
clearing tape as part of after-hours 
processing. This tape is in OID 
sequence, includes all of the day’s 
System trades, and shows: 

(i) The OID, 

(ii) The originating Participant and 
clearing member(s), or the clearing 
corporation(s) through which such 
clearing member(s) shall settle the trade, 

(iii) The destination Participant and 
destination clearing member(s), or the 
clearing corporation(s) through which 
such clearing member(s) shall settle the 
trade, 

(iv) The type of trade action (buy or 
sell), 

(v) The security symbol, - 

(vi) The executed quantity and price, 
and 

(vii) The date and time of trade. 

Adjustments to any System trade 
made by agreement between both sides 
of the trade are included in the tape and 
shown as a separate ‘‘trade adjustment 


record’. If a trade has been adjusted, the 


- original trade record is followed by 


trade adjustment record(s). The trade 
adjustment record(s) carry the same OID 
as the original trade record. There are 
two types of trade adjustments, System 
trade cancellations and System trade 
changes. For System trade cancellations, 
the adjustment record negates the 
original trade record. For example, a 
cancellation of a trade to buy is reflected 
on the adjustment record as a “negative 
buy”. For System trade changes, there 
are two adjustment records. The first 
adjustment record negates the original 
trade record. The second adjustment 
record logs the trade data as adjusted 
for, e.g., a change in action, security, 
quantity and/or price. The adjustment 
records are generated from the trade 
adjustment file that is created during 
trading hours and from inputs from the 
Linkage control center pursuant to 
requests from the Participants’ 
supervisors. 

c) Comparison of System Trades. The 
contra side of each System trade 
ultimately is the clearing interface 
account used to identify the clearing 
corporation through which the 
comparison of such side is completed. 
If both sides of a System trade are to 
settle through the same clearing 
corporation, the clearing corporation 
may, at its option, either book each side 
against the clearing member responsible 
for that side or offset each side against 
an internal omnibus account (in which 
case the omnibus account will net to 
zero). 

While sorting and format changes may 
be required, the various clearing 
corporations are able to use the System 
clearing tape as the basic input to their 
trade comparison operations. The 
clearing member(s) responsible for an . 
Exchange-supplied side of a System 
trade shall follow routine comparison 
procedures. In instances where an 
uncompared transaction cannot be 
resolved through routine procedures, 
the Exchange-supplied side(s) of the 
trade discrepancy will be handled in 
accordance with the rules of the 
Participant(s) and clearing 
corporation(s) involved. 

Once comparison has been 
completed, clearance and settlement can 
proceed in a routine manner. System 
trades are processed with all other 
transactions through established 
clearing interfaces. 

(d) Participant Settlement 
Obligations. The rules of each 
Participant shall be designed to assure 
that if a System trade reported on the 
clearing tape (as adjusted) at the close 
of any trading day, as such trade relates 
to such Participant, cannot be compared 
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notwithstanding the use of routine 
comparison procedures, such 
Participant shall on the scheduled 
settlement date honor such uncompared 
trade; provided, however, that, if such a 
System trade as it relates to such 
Participant is rejected or excluded from 
the settlement operation conducted by 
the clearing corporation to which it was 
reported for settlement either because of 
the insolvency of the member(s) for 
whose account(s) it was to be settled or 
for any other reason (other than failure 
to compare), such Participant shall not 
be obligated to honor such trade and 
such trade shall be returned to such 
member(s). 

In the event that a System trade as it 
relates to any Participant is rejected or 
excluded from the settlement operation 
conducted by the clearing corporation to 
which it was reported for settlement for 


any reason other than failure to 
compare, neither the Participant from 
whose market the side of the trade that 
is rejected or excluded was supplied, 
the Participant from whose market the 
contra side of such trade was supplied 
nor any clearing corporation to which 
either side of the trade was submitted 
shall be obligated to honor the trade. 
Instead, the member(s) constituting the 
contra side of the rejected or excluded 
trade (the “contra party’’) shall, without 
unnecessary delay after receipt of notice 
of such rejection or exclusion, close out 
such trade in the best available market, 
except insofar as the rules of the 
clearing corporation to which the contra 
side was submitted or of the Participant 
from whose market the contra side was 
supplied are applicable and provide an 
alternative method for closing. The rules 
of each Participant shall state the 


foregoing closing obligations of the 
contra party. 

8. Pre-Opening Price Information. 

The NYSE and AMEX will 
disseminate, through the System, pre- _ 
opening price information whenever a 
member in that Participant market, in 
arranging an opening transaction in his 
or her market in a System security, 
anticipates that the opening transaction 
will be at a price that represents a 
change from the ‘‘previous day’s 
consolidated closing price” of more 
than the ‘‘applicable price change”’. 

The “‘previous day’s consolidated 
closing price”’ is the last price at which 
a transaction in the security was 
reported by the CTA Plan Processor on 
the last previous day on which 
transactions in the security were 
reported by the CTA Plan Processor. 
The “applicable price changes” are: 


Security 


Consolidated closing price 


Applicable 
price change 
($) (more 
than) 


Under $15 


0.10 


$15 or over 


40.25 


0.10 


$5 or over 


50.25 


Prior to the opening of trading in a 
System security for which the NYSE or 
AMEX has disseminated pre-opening 
price information, orders in that 
security shall be sent to that Participant 
through the Participant’s order delivery 
system and not the NMS Linkage. 

9. Operating Hours. Regular trading 
hours are from 9:30 a.m. to 4 p.m. 
eastern time. The normal op«rating 
hours of the System are 9 a.m. to 6:30 
p-m. eastern time or such other period 
as the Supervisory Committee, by 
affirmative vote of all its members, may 
specify. Any period outside the normal 
operating hours of the System is herein 
referred to as an “additional period”’. 
The System shall be operable during 
any additional period requested in 
writing by any two or more Participants; 
provided that such Participants have 
agreed to pay all costs and expenses 
attributable to the operation of the 


If the previous day’s consolidated closing price 
of a Network A Eligible Security exceeded $100 and 
the security does not underlie an individual stock 
option contract listed and currently trading on a 
national securities exchange, the “applicable price 
change” is one dollar. 

5If the previous day’s consolidated closing price 
of a Network B Eligible Security exceeded $75 and 
the security is not a Portfolio Depositary Receipt, 
Index Fund Share, or Trust Issued Receipt, or does 
not underlie an individual stock option contract 
listed and currently trading on a national securities 
exchange, the “applicable price c! ” is one 
dollar. 


System during such additional period as 
agreed to by those Participants. — 
10. Financial Matters. 


(a) Costs. The Participants shall share 
the “development costs” and 
“production costs’’, in accordance with 
the provisions of this section 10(a). 

(i) Costs Definitions 


(A) “Computer software” includes all 
programs or routines developed by or at 
the direction of the System’s facilities 
manager (including such development 
in connection with the Intermarket 
Trading System) to cause computers to 
perform tasks required for any one or 
more Applications and the 
documentation required to describe and 
maintain those programs. Computer . 
programs of all classes, for example, 
operating systems, execution systems, ~ 
monitors, compilers and translators, 
assembly routines, and utility programs 


_ are included. 


(B) “Development costs’ mean all 
costs incurred by the System’s facilities 
manager in developing and improving 
the computer software and installing 
hardware as necessary to facilitate 
System functionality (including any 
testing conducted in connection with 
the System). 


(C) “Installing hardware as necessary” 
includes, but is not limited to, 
installation and maintenance of all 


installations.and computer facilities 
required to support the System. 


(D) ‘“‘New Participant” means any 
national securities exchange or national © 
securities association that becomes a 
Participant in accordance with section 
3(c) after SEC approval of this Linkage 
Plan. 


(E) ‘Production costs” mean all 
operating expenses associated with the 
operation of the System, including all 
costs and expenses (including 
appropriate overhead costs and all 
applicable taxes however designated, 
exclusive of net income taxes) of the 
System’s facilities manager associated 
with, relating to, or resulting from its 
operation or maintenance of the System, 
but excluding any cost or expense 
associated with any Participant’s self- 
regulatory function. Production costs 
also include the costs and experises of 
the facilities manager: (i) In maintaining 
“hot lines” that permit conversations 
among broker-dealers and staffin « 
different Participant Markets and with 
the Systems control center; and (ii) 
associated with reports rendered by a 
firm of independent accountants 
pursuant to paragraph (a)(vi) of this 
section 10. 

(F) “Routed orders base”’ for any 
calendar quarter means the total number 
of orders sent through the System. 
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(G) ‘Share of the routed orders base”’ 
of any Participant as computed for any 
calendar quarter means a fraction, the 
numerator of which is the total number 
of orders sent through the System by 
that Participant during the calendar 

* quarter and the denominator of which is 
the routed orders base for the calendar 
quarter. 

(H) “Share of the transactions base” 
for a calendar quarter means: 

(1) For any Participant other than 
AMEX or NYSE, a fraction, the 
numerator of which is the total number 
of transactions in Network A Eligible 
Securities that the Participant reports to 
the CTA Plan Processor during that 
quarter and the denominator of which is 
the quarter’s transactions base; 

(2) For AMEX, a fraction, the 
numerator of which is the number of 
transactions in “Top Ten Network B 
Eligible Securities” (as clause (2) of 
section 10(a)(i)(I) defines that term) that 
AMEX reports to the CTA Plan 
Processor during that quarter and the 
denominator of which is the quarter’s 

_ transactions base; and 

: (3) For NYSE, the fraction derived by 
subtracting from 1 (one) the sum of all 
other Participants’ shares of the 
transaction base for the quarter. 

(1) “Transactions base”’ for any 
calendar quarter means the sum of (1) 
the number of transaction reports in 
Network A Eligible Securities that the 
CTA Plan Processor disseminates during 
the quarter and (2) the number of 
transaction reports in the “Top Ten 
Network B Eligible Securities” that the . 
CTA Plan Processor disseminates during 
the quarter. A quarter’s ‘““Top Ten 
Network B Eligible Securities” refers to 
the ten Network B Eligible securities for 
which the CTA Plan Processor 
disseminates the greatest number of 
transaction reports during that quarter. 

(ii) Dispute Costs Excluded. The 
development costs and production costs 
shall not include any cost or expense 
incurred by any Participant as a result 
of or in connection with the defense of 
any claim, suit or proceeding against the 
Supervisory Committee or any one or 
more of the Participants relating to the 
Linkage Plan or the operation of the 
System. All such costs and expenses 
incurred by any Participant shall be 
borne by such Participant without 
contribution or reimbursement. 

(iii) Development Costs. 

(A) New Development Costs Sharing. 
Development costs shall not be incurred 
except as agreed to by all Participants. 
Each Participant shall pay a fraction 
equal to its share of the transactions 
base for the calendar quarter preceding 
the calendar quarter during which the 
Participants agree to incur such cost. 


Any development costs that are 
incurred for the benefit of less than all 
Participants shail be shared by the 
Participant or Participants that benefit 
therefrom as they shall mutually agree. 

(B) Development Costs Payment. 
Development costs will be computed by 
the System’s facilities manager as soon 
as practicable following the close of the 
calendar month or, if relatively small, 
the calendar quarter during which they 
were incurred. Each Participant’s share 
shall be billed to, and payable by, such 
Participant prompily thereafter. 

(C) New Participant’s Share of 
Development Costs. At the time any 
national securities exchange or national 
securities association applies to become 
a new Participant, such applicant shall 
be charged by, and shall pay to, the 
System’s facilities manager an amount 
estimated by the System’s facilities 
manager to cover development costs to 
be incurred to accommodate such 
applicant’s status as a Participant. Prior 
to the effective date of the SEC’s 
approval of such Participant status, the 
applicant shall pay to the System’s 
facility manager actual development 
costs in excess of estimated 
development costs, if any, or the 
System’s facility manager shall 
reimburse to the applicant estimated 
development costs that were paid and 
that are in excess of actual development 


_ costs. Each new Participant shall share 


in development costs incurred after it 
becomes a Participant in accordance 
with section 10(a)(iii)(A). 

(D) Title to Software. The entire right, 
title and interest in and to all ‘computer 
software’”’ (as defined in section 
10(a)(i)(A)) developed prior to July 1, 
1978 shall be vested in the Participants 
who share the cost of such computer 
software as joint owners. The entire 
right, title and interest in and to all 
computer software developed after June 
30, 1978 shall be vested in the 
Participant who pays the cost thereof. If 
more than one Participant shares in the 
cost of computer software developed 
after June 30, 1978, then the entire right, 
title and interest in and to such 
computer software, the cost of which is 
so shared, shall be vested in the 
Participants who share such cost as joint 
owners. The System’s facilities manager 
shall use computer software solely for 
the purpose of performing tasks 
required for the Applications as 
provided in the Linkage Plan. 

(iv) Production Costs 

(A) Production Costs Sharing. The 
production costs attributable to any 


’ calendar quarter shall be shared by the 


markets that were Participants during 
any portion of the calendar quarter. 
Each such Participant, except the NYSE, 


shall pay 50% of the fraction of such 
production costs equal to its share of the 
routed orders base as computed for the 
calendar quarter. Notwithstanding the 
foregoing, the aggregate dollar amount 
of all of a Participant’s quarterly 
payments shall not exceed its 
“Production Costs Sharing Cap’’. A 
Participant’s “Production Costs Sharing 
Cap” means total production costs for 
calendar year 2005 multiplied by 50 
percent of the Participant’s percentage 
of the routed order base for the period 
commencing January 1, 2005, and 
ending July 31, 2005. The NYSE shall 
pay those production costs that this 
Paragraph does not require the other 
Participants to pay. 

(B) Production Costs Payment. 
Production costs will be computed by 
the System’s facilities manager as soon 
as practicable following the close of 
each calendar month. Each Participant’s 
(or former Participant’s) estimated share 
thereof shall be billed by the System’s 
facilities manager and shall be payable 
to the System’s facilities manager 
promptly following receipt. Any 
appropriate adjustment will be made 
between the System’s facilities manager 
and each Participant promptly following 
the close of each calendar quarter. 

(v) Communications Connection 
Costs. Each Participant shall bear 100% 
of the costs to provide communication 
connection from a Participant's facilities 
to the System’s communications 
facilities maintained by the facilities 
manager. 

(vi) Accounts. The System’s facilities 
manager and the independent public 
accountants hereinafter referred to shall 
furnish any information and/or 
documentation reasonably requested in 
writing by a majority of the Participants 
in support of or relating to any of the 
computations referred to in this section 
10(a). All expenses, allocations and 
computations referred to or required by 
this section 10(a) shall be reported at 
least annually to the Participants. For 
even numbered years, (or such other 
yearly interval as the Supervisory 
Committee, by affirmative vote of all its 
members, may specify), such reports 
shall be rendered by a firm of 
independent public accountants (which 
may be the firm regularly employed by 
the NYSE or the System’s facilities 
manager), and such accountants shall 


- render their opinion that such expenses, 


allocations and computations have been 
reported in accordance with the 
understanding among the Participants 
as set forth in this section 10(a). For 
those years when a firm of independent 
public accountants is not engaged to 
render a report, the facilities manager’s 
internal auditor shall review all 
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expenses, allocations and computations 
referred to or required by this section 
10(a) and that internal auditor shall 
report that such expenses, allocations 
and computations have been reported in 
accordance with the understanding 
among the Participants as set forth in 
this section 10(a). 

(b) User Charges. Each Participant 
shall be free to determine whether or 
not to impose a fee or charge on some 
or all of its members in connection with 
use of its facilities to access the System 
and, if so, the amount of such fee or 
charge. Any fee or charge that may be 
imposed by any Participant shall not be 
of such size, and shall not be so 
structured, as to discourage use of the 
System. 

(c) Facilities Manager Liability Limits. 
The System’s facilities manager shall 
not be liable to any Participant or to any 
member of any Participant using or 
having access to the System or to any 
other person for any loss or damage 
resulting from any non-performance, or 
interruption in the operation of the 
System, from any inaccuracies, errors or 
omissions in any ofthe information 
conveyed or received through the 
System, or from any delays or errors in 
the transmission of any such 
information, or for making trade 
adjustments. 

11. Termination; withdrawal. The 
Linkage Plan will terminate on June 30, 
2007. Participants that wish to extend 
the term may agree to do so, subject to 
filing with and approval by the SEC. 
During the term of the Plan a Participant 
may withdraw with 30 days notice if it 
continues to maintain connectivity to all 
other Participants and accept orders 
through the Linkage until June 30, 2007. 
A withdrawing Participant’s right to 
send orders through the Linkage shall 
terminate on the date the withdrawal is 
effective. In addition, a withdrawing 
Participant’s obligation to share 
development and production costs shall 
terminate on the date the withdrawal is 
effective, provided, however, that such 
Participant shall remain liable for, and 
shall pay upon demand, its portion of 
the costs of developing and operating 
the System and any other amounts 
payable by it as determined pursuant to 
sections 10 and 12 of the Linkage Plan. 

12. System Inoperability. 

(a) General. In the event of a disaster 
that renders the System inoperable, the 
NYSE has authorized the facilities 
manager to utilize a designated NYSE 
operating system (the “NYSE System’’) 
on a preemptive and priority basis to 
function as detailed in section (c)(i), 
below. 

(b) Participants’ Implementation 

_ Obligations. 


(i) At any time the NYSE System 
assumes the functions of the System, all 
Plan provisions not inconsistent with 
this section 12, and Participant rules 
and policies governing use ofthe . 
System will continue to apply. 

(ii) Each Participant’s cost of 
maintaining communications 
connectivity to the NYSE System shall 
be borne by that Participant. 

(c) NYSE Implementation Obligations. 
In consideration of the fees to be paid 
to the NYSE as specified in paragraph 
(d) of this section 12, the NYSE agrees: 

(i) To have and to make available the 
NYSE System to assume the functions of 
the System cn a preemptive and priority 
basis in the event of a disaster which 
renders the System inoperable. Such 
system is composed of computers and 
peripheral equipment sufficient to 
operate the System at a minimum of 
50% of the System’s rated 150 messages 
per second capacity and 75% of the 
System’s disk capacity. 

(ii) that the facilities manager is 
authorized to take the actions necessary 
to make the NYSE System available to 
assume the functions of the System 
within two hours in the event of a 
limited disaster and on the next day in 
the event of a full site disaster. The 
facilities manager is authorized to make 
the determinations that, in its good faith 
judgment, there has been a limited 
disaster or full site disaster, the System 
is inoperable, and the NYSE System will 
assume the functions of the System. 

(iii) That the NYSE System will be 
located at a site remote from the site 
where the System is located. ~ 

(d) Implementation Obligations of 
Participants Other than NYSE (“Other 
Participants’’). 

(i) Fees. In consideration of the 
NYSE’s making available the NYSE 
System to assume the functions of the 
System in the event of a disaster, the 
Other Participants agree to pay to the 
NYSE: (A) a preemptive and priority 
reserve fee totaling $24,800 per calendar 
quarter (such reserve fee shall be 
adjusted each January by the same 
percentage change as in the Consumer 
Price Index as calculated by the U.S. 
Department of Commerce for the 
preceding calendar year); and (B) a per 


diem fee, if in the event of a disaster the . 


NYSE System assumes the functions of 
the System, for each day in excess of 
five consecutive trading days that the 
NYSE System is so utilized. Such per 
diem fee shall equal 1/250 of the yearly 
dollar amount the facilities manager 
charges the NYSE to operate the NYSE 
System. 

This subsection (d)(i) shall become 
effective on the date that the facilities 
manager confirms in writing to the 


Supervisory Committee that it has taken 
all actions necessary to make the NYSE 
System available to assume the 
functions of the System as specified in 
subsection (c) of this section 12. If such 
effective date is other than the first day 
of the calendar quarter, then the 
preemptive and priority reserve fee for 
such calendar quarter shall be 
calculated pro rata based upon the 
number of days in such calendar quarter 
that the NYSE System is so available. 

(ii) Fee Sharing. Each of the Other 
Participants agrees to pay a share of the 
preemptive and priority reserve and per 
diem fees based upon a proportional 
share of its production costs excluding 
the NYSE’s share. 

(iii) Fee Payment. Fee payment will 
be computed by the System’s facilities 
manager as soon as practicable 
following the close of each calendar 
month. Each Other Participant’s (or 
former Participant’s) estimated share 
thereof shall be billed by the System’s 
facilities manager and shall be payable 
to the System’s facilities manager 
promptly following receipt. Any 
appropriate adjustment will be made 
between the System’s facilities manager 
and each Other Participant promptly 
following the close of each calendar 
quarter. The facilities manager shall 
forward such payments to the NYSE as 
the NYSE may from time to time 
-instruct the facilities manager. 

(e) Liability Limits. Neither the NYSE 
nor the facilities manager shall be liable 
to any Participant, to any member of any 
Participant using or having access to the 
NYSE system, or to any other person for 
any loss or damage resulting from any 
non-performance or interruption in the 
operation of the NYSE System, from any 
inaccuracies, errors or omissions in any 
of the information conveyed or received 
through the NYSE System, or from any 
delays, omissions, or errors in the 
transmissions, or errors in the 
transmission of any such information. 

(f) Termination. 

(i) In the event that the NYSE 
determines to withdraw the NYSE 
System from use by the Linkage, it shall 
so notify the Supervisory Committee, in 
writing, a minimum of six months prior 
to such withdrawal. 

(ii) In the event of such withdrawal, 
this section 12 shall be terminated and 
the Participants must then determine 
whether they should provide for 
alternative procedures in the event of 
System inoperability. 

13. Effective Date: The Linkage Plan 
shall become operative on October 1, 
2006... 

14. Counterparts. The Linkage Plan 
may be executed in any number of 
counterparts, no one of which need 
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contain all signatures of all Participants, 
and as many of such counterparts as 
shall together contain all such 
signatures shall constitute one and the 
same instrument. 

By 


AMERICAN STOCK EXCHANGE LLC. 
By 


NATIONAL STOCK EXCHANGE. 
By 


BOSTON STOCK EXCHANGE, INC. 


By 
NEW YORK STOCK EXCHANGE LLC. 
By 


CHICAGO BOARD OPTIONS 
EXCHANGE, INC. 


By 


NYSE ARCA, INC. 
By 


CHICAGO STOCK EXCHANGE, INC. 


By 
PHILADELPHIA STOCK EXCHANGE, 
INC. 


By 


NASDAQ STOCK MARKET LLC. 


[FR Doc. 06-8543 Filed 10-5—06; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Sunshine Act Meetings 


Notice is hereby given, pursuant to 
the provisions of the Government in the 


Sunshine Act, Pub. L. 94—409, that the - 


Securities and Exchange Commission 
will hold the following meetings during 
the week of October 9, 2006: An Open 
Meeting will be held on Wednesday, 
October 11, 2006 at 10 a.m. in the 
Auditorium, Room LL—002, and Closed 
Meetings will be held on Wednesday, 
October 11, 2006 at 11 a.m. and 
Thursday, October 12, 2006 at 2 p.m. 

Commissioners, Counsels to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the Closed Meetings. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(3), (5), (7), (9)(B) and (10) 
and 17 CFR 200.402(a)(3), (5), (7), (9)(ii), 
and (10) permit consideration of the 
scheduled matters at the Closed 
Meetings. 

Commissioner Atkins, as duty officer, 
voted to consider the items listed for the 
closed meeting in closed session. 

The subject matter of the Open 
Meeting on Wednesday, October 11, 
2006 will be: 


The Commission will hear oral argument 
in an appeal by James T. Patten from the 
decision of an administrative law judge. The 
law judge found that, during two separate 
periods in 2002 and 2003, Patten 
manipulated, and aided and abetted the 
manipulation of, the common stock price of 
Initio, Inc., formerly traded on the Nasdaq 
Small Cap Market. The law judge found that, 
through his conduct in placing orders to buy 
Initio shares for himself and on behalf of a 
customer, Patten violated Section 10({b) of the 
Securities Exchange Act of 1934 and Rule 
10b—5 thereunder. The law judge ordered 
Patten to cease and desist from committing, 
causing, and aiding and abetting violations of 
Section 10(b) and Rule 10b—5, ordered him 
to pay a $60,000 civil penalty, and barred 
him from association with any broker or 
dealer. Among the issues likely to be argued 
are whether Patten violated Section 10(b) of 
the Exchange Act and Rule 10b—5 thereunder 
in entering orders to buy Initio shares, and, 
if so, whether and to what extent sanctions 
should be imposed on him. 


The subject matter of the Closed 
Meeting scheduled for Wednesday, 
October 11, 2006 will be: Post-argument 
discussion. 

The subject matters of the Closed 
Meeting scheduled for Thursday, 
October 12, 2006 will be: Formal orders 
of investigation; institution and 
settlement of injunctive actions; 
institution and settlement of 
administrative proceedings of an 
enforcement nature; and an adjudicatory 
matter. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. 

For further information and to 
ascertain what, if any, matters have been 
added, deleted or postponed, please 
contact: The Office of the Secretary at 
(202) 551-5400. 


Dated: October 4, 2006. 
Nancy M. Morris, 
Secretary. 
[FR Doc. 06-8580 Filed 10—4—06; 3:55 pm] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54543; File No. SR-Amex- 
2006-92] 


Self-Regulatory Organizations; 
American Stock Exchange LLC; Notice 
of Filing and immediate Effectiveness 
of a Proposed Rule Change Relating to 
the Exercise Deadline for Quarterly 
Options Series 


September 29, 2006. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 


(‘‘Act’’),1 and Rule 19(b)(4) thereunder, 
notice is hereby given that on 
September 25, 2006, the American Stock 
Exchange LLC (‘“‘Amex” or “Exchange’”’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
substantially been prepared by the — 
Exchange. The Commission has 
designated this proposed rule change as 
non-controversial under Section 
19(b)(3)(A)(iii) of the Act 3 and Rule 
19b—4(f)(6) thereunder,* which renders 
the proposed rule change effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to amend 
Amex Rule 980(c) to provide that 
options holders of quarterly options 
have until the expiration date to make 
a decision to exercise or not exercise an 
expiring option. The text of the 
proposed rule change is set forth below. 
Proposed new language is italicized. 

* * * * 
American Stock Exchange LLC 


* * * * * 


Rule 980. Exercise of Option Contracts 

(a)—(b) No change. 

(c) Exercise cut-off time. Option 
holders have until 5:30 p.m. Eastern 
time (“ET’’) on the business day 
immediately prior to the expiration date 
or, in the case of a Quarterly Options 
Series, on the expiration date, to make 
a final decision to exercise or not 
exercise an expiring option. For 
customer accounts, members and 
member organizations may not accept 
exercise instructions after 5:30 p.m. ET 
but have until 6:30 p.m. ET to submit 
a Contrary Exercise Advice. For non- 
customer accounts, members and 
member organizations may not accept 
exercise instructions after 5:30 p.m. ET 
but have until 6:30 p.m. ET to submit 
a Contrary Exercise Advice if such 
member or member organization 
employs an electronic submission 


- procedure with time stamp for the 


submission of exercise instructions by 
option holders. Consistent with 
Commentary .04, members and member 
organizations are required to submit a 
Contrary Exercise Advice by 5:30 p.m. 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

315 U.S.C. 78s(b)(3)(A)(iii). 
_ 417 CFR 240.19b-4(f)(6). 
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ET for non-customer accounts if such 
Members and/or member organization 
do not employ an electronic submission 
procedure with time stamp for the 
submission of exercise instructions by 
option holders. 

(d)-(h) No change 


* * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 

Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The Amex proposes to amend Amex 
Rule 980(c) to provide that holders of a 
Quarterly Options Series® have until 
5:30 p.m. Eastern Time (‘ET’) on the 
expiration date to make a final decision 
to exercise or not exercise an expiring 
option. 

Amex Rule 980(c) states that option 
holders have until 5:30 p.m. ET on the 
business day immediately prior to the 
expiration date to make a final decision 
to exercise or not exercise any expiring 
option. Because Quarterly Options 
Series continue to trade on the 
expiration date, the rule in its current 
form would require the holder of a 
Quarterly Option to decide whether to 
exercise or not exercise and expiring 
option without the knowledge of what 
the closing price of the underlying 
security would be on expiration. Thus, 
the Exchange proposes to amend Rule 
980(c) to permit holders of Quarterly 
Options Series to make their final 
decision regarding exercise of such 
options at any time before 5:30 p.m. ET 
on the expiration date. 

The Exchange believes that changing 
the exercise cut-off time for Quarterly 
Options Series is beneficial to the 


5 See Amex Rule 900(b)(45) which defines 
Quarterly Options Series to mean a series in an 
options class that is approved for listing and trading 
on the Exchange in which the series is opened for 
trading on any business day and that expires at the 
close of business on the last business day of a 
calendar quarter. 


Exchange and the marketplace because 
doing so will allow holders of contracts 
in Quarterly Options Series to take into 
account trading activity on the 
expiration day when making a final 
decision whether to exercise the 
options. 

The Exchange believes that it is 
appropriate for the Exchange to adopt 
the proposed rule change, as proposed, - 
in order to permit exercise of a quarterly 
options series at any time until the close 
of business on its expiration date. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act® in general, and 
Section 6(b)(5) of the Act7 specifically, 
in that it is designed to promote just and 
equitable principles of trade, to prevent 
fraudulent and manipulative acts and 
practices, and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange believes that the 
proposed rule change will not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The Exchange has filed the proposed 
rule change pursuant to Section 
19(b)(3)(A) ® of the Act and 
subparagraph (f)(6) of Rule 19b—4 
thereunder.® Because the foregoing 
proposed rule change (i) does not 
significantly affect the protection of 
investors or the public interest; (ii) does 
not impose any significant burden on 
competition; and (iii) does not become 
operative for 30 days from the date of 
the filing, or such shorter time as the 
Commission may désignate, if 
consistent with the protection of 
investors and the public interest, the 
proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act and Rule 19b—4(f)(6)(iii) 
thereunder.1° 


615 U.S.C. 78f(b). 

715 U.S.C. 78f(b)(5). 

815 U.S.C. Section 78s(b)(3)(A). 

2°17 CFR 240.19b-4(f)(6). 

10 Rule 19b—4(f)(6)(iii) requires the Exchange to 
give written notice to the Commission of its intent 


A proposed rule change filed under 
Rule 19b—4(f)(6) normally does not 
become operative for 30 days after the 
date of filing. However, Rule 19b— 
4(f)(6)(iii) permits the Commission to 


waive the operative delay if such action — 


is consistent with the protection of 
investors and the public interest. The 
Exchange has asked the Commission to 
waive the operative delay to permit the 
proposed rule change to become 
effective prior to the 30th day after 
filing. 

The Commission believes that 
waiving the 30-day operative delay is 
consistent with the protection of 
investors and the public interest. 
Waiving the operative delay will allow 
the Exchange to permit exercise of a 
Quarterly Options Series at any time 
until the close of business on its 
expiration date starting with the third 
quarter 2006 expirations on Friday, 
September 29, 2006, and consequently 
will benefit investors. Therefore the 
Commission has determined to waive 
the 30-day delay and allow the 


_ proposed rule change to become 


operative immediately." 

At any time within sixty (60) days of 
the filing of the proposed rule change, 
the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http: //www. sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—Amex—2006-—92 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 


to file the proposed rule change five business days 
prior to filing. The Commission has determined to 
waive the five-day pre-filing requirement for this 
proposal. 

11 For purposes only of waiving the operative 
delay of this proposal, the Commission notes that 
it has considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 
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100 F Street, NE., DC 
20549-1090. 


All submissions should refer to File 
Number SR-Amex-—2006-92. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule: 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the — 
public i in accordance with the 
provisions of 5 U.S.C. 552, will be 


_ available for inspection and copying in 


the Commission’s Public Reference 
Section. Copies of such filing also will 
be available for inspection and copying 
at the principal office of the Amex. All 
comments received will be posted 
without change; the Commission does 


- not edit personal identifying 


information from submissions. You - 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR—Amex—2006-—92 and should 
be submitted on or before October 27, 
2006. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 12 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—16547 Filed 10-5-06; 8:45 am] 
BILLING CODE 8011-01-P 


1247 CFR 200.30—3(a)(12). 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54548; File Nos. SR-Amex-— 
2006-85; SR-BSE-2006—41; SR-CBOE- 
2006-80; SR-CHX-—2006—28; SR-NASDAQ-— 
2006-038; SR-NSX-—2006-11; SR- 


NYSEArca—2006-69; SR—Phix—2006—58] 


Self-Regulatory Organizations; 


American Stock Exchange LLC; 
Boston Stock Exchange, Inc.; Chicago 
Board Options Exchange, 
incorporated; Chicago Stock 
Exchange, inc.; NASDAQ Stock Market 
LLC; National Stock Exchange, Inc.; 
NYSE Arca, Inc., and Philadelphia 
Stock Exchange, Inc.; Notice of Filing 
and Order Granting Accelerated 
Approval to Proposed Rule Changes 
Relating to Exchange to Exchange 
Billing Under the Linkage Plan 


September 29, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’)1 and Rule 19b—4 thereunder,” 
notice is hereby given that on 
September 12, 2006, September 22, 
2006, September 27, 2006, September 
26, 2006, September 27, 2006, 
September 22, 2006, September 29, 
2006, and September 18, 2006 the 
American Stock Exchange LLC 
(““Amex”’), the Boston Stock Exchange, 
Inc. (“BSE”’), the Chicago Board Options 
Exchange, Incorporated (‘“‘CBOE”’), the 
Chicago Stock Exchange, Inc. (““CHX”), 
the NASDAQ Stock Market LLC 
(““Nasdaq’”’), the National Stock 
Exchange, Inc. (‘“‘NSX’’), NYSE Arca, . 
Inc. (““NYSE Arca’’), and the 


. Philadelphia Stock Exchange, Inc. 


(““Phlx’’) (collectively, the ‘“Exchanges’’ 
and “Nasdaq’’), respectively, filed with 
the Securities and Exchange 
Commission (‘‘Commission”’) the 
proposed rule changes as described in 
Items I and II below. The Commission 
is publishing this notice to solicit 
comments on the proposed rule. 
changes, from interested persons, and is 
approving the proposals on an 
accelerated basis. 


I. Self-Regulatory Organizations’ 
Statement of the Terms of Substance of 
the Proposed Rule Changes 


The Exchanges and Nasdaq each 
propose to permit themselves to bill 
directly, and to accept direct billing 
from, other participants in the proposed 
“Plan for the Purpose of Creating and 
Operating an Intermarket 
Communications Linkage Pursuant to 
Section 11A(a)(3)(B) of the Securities 
Exchange Act of 1934” (‘‘Linkage Plan’’) 


115 U.S.C. 78s(b)(1). 
217 CFR 240. 19b—4. 


that are unable to implement 
Sponsoring Member billing, as 
described herein, on October 1, 2006. 

These proposals do not require 
changes to the Exchanges’ or Nasdaq’s 
respective rule texts. 


II. Self-Regulatory Organizations’ 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


In their filings with the Commission, 
each Exchange and Nasdaq included 
statements concerning the purpose of, 
and basis for, the proposed rule changes 
and discussed any comments it received 
on the proposed rule changes. The text 
of these statements may be examined at 
the places specified in Item III below. 
The Exchanges and Nasdaq have 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organizations’ 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


1. Purpose 


On July 17, 2006, the Amex, the BSE, 
Inc., the CBOE, the CHX, Inc., Nasdaq, 
the NSX, the NYSE, and the NYSE Arca, 
executed and filed with the Commission 
the Linkage Plan. Phlx subsequently 
executed the Linkage Plan on August 1, 
2006.3 The Linkage Plan was filed with 
the Commission pursuant to Rule 608 of 
Regulation NMS under the Act.* The 
purpose of the proposed Linkage Plan is 
to enable the Linkage Plan participants 
to act jointly in planning, developing, 
operating and regulating the NMS 
Linkage System (“Linkage”’) that will 
electronically link the Linkage Plan 
Participant Markets to one another, as 
described in the Linkage Plan.5 The 
Plan would run concurrently with the 
ITS Plan from October 1, 2006 until 
February 5, 2007. 

The Linkage Plan provides that orders 
must be sent to a Participant Market 
through the auspices of a member of 
that Participant Market (“Sponsoring 
Member’’). An order entered through the 
Linkage must specify the member of the 
destination market (either clearing 
member or default Sponsoring Member).- 


3 See Securities Exchange Act Release No. 54239 
(July 28, 2006); 71 FR 44328 (August 4, 2006). A 
Linkage Plan, dated August 1, 2006, reflecting 
Phlx’s inclusion as a Linkage Plan participant, was 
received by the Commission on August 9, 2006. 

417 CFR 242.608. 

5 The Commission approved the Linkage Plan 
today. See Securities Exchange Act No. (Sept. 29, 
2006). Upon implementation of Rule 611 on 
February 5, 2007, the ITS Plan Participants expect 
to have submitted an amendment to eliminate the 
ITS Plan. 
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Pursuant to the Linkage Plan, each 
market should maintain within the 
facilities of the Securities Industry 
Automation Corporation (“SIAC”), the 
facilities manager for the Linkage, a 
database of default Sponsoring Members 
for after-hours processing and billing for 
orders sent to a market where the 
originating firm is not a member of the 
market to which the order is sent for 
execution. 

Historically, ITS Plan Participants 
have not imposed transaction charges 
for executions of commitments 
delivered through ITS, although the ITS 
Plan does not prohibit such charges. 
Under the Linkage Plan, each 
participant would be accessed through 
its own members and could charge for 
orders executed in its market through 
the Linkage. The destination market 
would bill the clearing or Sponsoring 
Member for executions in that market, 
pursuant to that market's transaction fee 
schedule, based on the monthly reports 
provided by SIAC. Certain markets, 
however, may be unable to supply 
clearing or Sponsoring Member 
information on orders routed through 
the Linkage to other markets by October 
1, 2006. In this case, the Linkage Plan 
participants have agreed to bill each 
other directly, based on data supplied 
by SIAC.® 

Example: A member of a self- 
regulatory organization (“SRO”) A that 
is not a member of SRO B sends an 
order through the Linkage to SRO B for 
execution. In routing the transaction 
through the Linkage. SRO A is unable to 
include Sponsoring Member 
information on the report. The 
transaction will be included in a 
monthly report provided to SRO B by 
SIAC (without identifying Sponsoring 
Member information), and SRO B may 
bill SRO A directly for the transaction 
in accordance with SRO B’s transaction 
fee schedule applicable to the Linkage. 


2. Statutory Basis . 


The Exchanges and Nasdaq believe 
that the proposed rule changes are 
consistent with Sections 6(b) and 15A of 
the Act,” in general, and further the 
objectives of Sections 6(b)(5) and 
15A(b)(6) of the Act,*® in particular, in 
that they are designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 


£The National Association of Securities Dealers, 
Inc. (“NASD”) is not a member of the Linkage Plan. 
In lieu of direct billing to or by the NASD, Linkage 
Plan participants expect to bill Alternative Display 

- Facility (“ADF”) market participants directly and 

would be directly billed by ADF market 
participants, based upon data supplied by SLAC. 

715 U.S.C. 78f{b) and 15 U.S.C. 780. 

815 U.S.C. 78f{b)(5) and 15 U.S.C. 780-3(b\6). 


principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 
The Exchanges and Nasdaq believe 
that the proposed rule changes will 
impose no burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments. on the 
Proposed Rule Change Received From 
Members, Participants or Others 


The Exchanges and Nasdaq have 
neither solicited nor received comments 
on these proposals. 


Ill. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
changes are consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Numbers SR-Amex—2006-85; SR-BSE- 
2006-41; SR-CBOE-2006-80; SR-CHX- 
2006-28; SR-NASDAQ-2006-038; SR- 
NSX-—2006-—11; SR-NYSEArca—2006-69; 
and SR—PhIx—2006-58 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Numbers SR-Amex—2006-—85; SR-BSE- 
2006-41; SR-CBOE-—2006-80; SR-CHX- 
2006-28; SR-NASDAQ-2006-038; SR- 
NSX-—2006-—11; SR-NYSEArca—2006-69; 
and SR-Phlx—2006-58. These file 
numbers should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission's 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 


submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
changes that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule changes between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filings also will be 
available for inspection and copying at 
the principal offices of Amex, BSE, 
CBOE, CHX, Nasdaq, NSX, NYSE Arca, 
and Phlx. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 


_ should refer to File Numbers SR-Amex— 


2006-85; SR-BSE-2006-—41; SR-CBOE-— 
2006-80; SR-CHX-—2006-28; SR-— 
NASDAQ-—2006-038; SR-NSX—2006-11; 
SR-NYSEArca—2006-69; and SR—Phlx— 
2006-58 and should be submitted on or 
before October 27, 2006. 


IV. Commission’s Findings and Order 
Granting Accelerated Approval of the 
Proposed Rule Changes 


After careful consideration, the 
Commission finds that the proposed 
rule changes are consistent with the 
requirements of the Act and the rules 
and regulations thereunder, applicable 
to a national securities exchange and a 
national securities association.® In 
particular, the Commission finds that 
the proposals are consistent with the 
provisions of Section 6(b)(5) ?° and 
15A(b)(6) ? in that they are designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 


settling, processing information with 


respect to, and facilitating transactions 
in securities, to remove impediments to 
and perfect the mechanism of, a free and 
open market and a national market 
system, and in general, to protect 
investors and the public interest. 

The Linkage Plan, the purpose of 
which is to enable its participants to act 
jointly in planning, developing, 
operating and regulating the NMS 
Linkage System electronically linking 


In approving this proposal, the Commission has 
considered its impact on efficiency, competition, 
and capital formation. See U.S.C. 78c(f). 

1015 U.S.C. 78f(b)(5). 

1215 U.S.C. 780-3(b)(6). 
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the Linkage Plan Participant Markets to 
one another, has been approved and 
will become operative on October 1, 
2006. The Linkage Plan provides for a 
mechanism for charging for orders 
executed in each Participant Market 
using the information about a clearing 
or Sponsoring Member. Certain markets 
have indicated that they may be unable 
to supply clearing or Sponsoring 
Member information on orders routed 
through the Linkage to other markets, 
thus under these proposed rule changes, 
the participants have agreed to bill each 
other directly, based on data supplied 
by SIAC. 


The Exchanges and Nasdaq each have 
requested that the Commission approve 
their proposed rule changes on an 
accelerated basis. The Exchanges and 
Nasdaq state that they expect the 
Linkage Plan to become operative on 
October 1, 2006, and that accelerated 
approval would permit each Exchange 
and Nasdaq to implement exchange to 
exchange billing procedures at the start 
of the Linkage Plan’s operation, 
allowing Linkage Plan participants who 
do not have a Sponsoring Member at 
each destination market, to use the 
Linkage Plan and pay fees directly to the 
other Linkage Plan participants. 


The Commission finds good cause, 
pursuant to Section 19(b)(2) of the Act, 
for approving the proposed rule changes 
prior to the thirtieth day after the date 
of publication of notice in the Federal 
Register. Granting accelerated approval 
would permit the Exchanges and 
Nasdaq to implement exchange to 
exchange billing procedures at the start 
of the Linkage Plan’s operation enabling 
Linkage Plan participants who were not 
able to find a Sponsoring Member at 
each of the destination markets, to use 
the Linkage Plan and pay fees directly 
to another Linkage Plan participant. 


Accordingly, the Commission finds 
that there is good cause, consistent with 
Section 19(b)(2) of the Act, to approve 
the proposed rule changes on an 
accelerated basis. 


V. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule changes (SR-Amex— 
2006—85; SR-BSE-—2006—41; SR-CROE- 
2006-80; SR-CHX-—2006—28; 
NASDAQ-—2006-—038; SR-NSX-—2006-11; 
SR-NYSEArca—2006-—69; SR—-Phlx— 
2006-58) are hereby approved on an 
accelerated basis. 


1217 CFR 200.30—3(a)(12). 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.12 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—16565 Filed 10-5-06; 8:45 am] 
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Self-Regulatory Organizations; Boston 
Stock Exchange, Inc.; Order Granting 
Approval of Proposed Rule Change 
and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 2 Relating to the 
Implementation of the Second Phase 
of the Boston Equities Exchange - 
(““BeX’’) Trading System 


September 29, 2006. 
I. Introduction 


On August 3, 2006, the Boston Stock 
Exchange, Inc. (“BSE” or “Exchange’’) 
filed with the Securities and Exchange 
Commission (‘“‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934, as amended 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? a 
proposed rule change in connection 
with the implementation of the second 
phase of the Boston Equities Exchange 
(““BeX’’) trading system. In addition, in 
connection with satisfying the 
requirements of Regulation NMS under 
the Act, the BSE proposes several new 
order types; rules to prevent locked or 
crossed quotations; a new order routing 
system; and an order protection rule. 
The proposed rule change was 
published for comment in the Federal 
Register on August 16, 2006. The 
Commission received no comments 
regarding the proposal. On September 
29, 2006, the BSE filed Amendment No. 
2 to the proposed rule change.* This 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 See Securities Exchange Act Release No. 54291 
(August 8, 2006), 71 FR 47264. 

4+In Amendment No. 2, BSE made several changes 
to the proposed rule change, including: (1) 
introducing a new order type to be known as a Non- 
Displayed Order; (2) amending the definition of a 
Preferred Price Cross and ISO Cross; (3) clarifying 
when certain provisions relating to Regulation NMS 
become effective; (4) adding provisions for the 
handling of odd-lot and mixed-lot orders, including 
the ranking and display of odd-lots and mixed-lots; 
(5) clarifying the ranking and display of Reserve 
Orders; (6) adding a provision relating to the 
anonymity of trades executed by a Member against 
itself; (7) adding a provision relating to access to 
BeX by Sponsored Participants; (8) stating that, for 
purposes of Section 11(a) of the Act (15 U.S.C. 
78k{a)) and Rule 11a2—2(T) (17 CFR 240.11a2—2(T)) 
thereunder, all orders for the accounts of Exchange 


order approves the proposed rule 
change, grants accelerated approval to 
Amendment No. 2 to the proposed rule 
change, and solicits comments from 
interested persons on Amendment No. 
2. 


II. Summary Description of the 
Proposal 


BeX is an electronic securities 


_ communications and trading facility for 


equity securities designed to be used by 
BSE Members, including Electronic 
Access Members, and their customers. 
BeX, a facility of the Exchange, was 
developed, and is owned and operated, 
by BSX Group, LLC (“‘BSX”).5 The 
Commission recently approved rules to 
implement the first phase of BeX,® 
which is limited to securities listed 
otherwise than on the NASDAQ Stock 
Market LLC (‘‘Nasdaq’’) for which the 
BSE obtained unlisted trading privileges 
(‘““UTP”’’) after June 30, 2006 (‘‘BeX Phase 
I’). The Exchange now proposes to 
implement the second phase of BeX 
(““BeX Phase II’’) as a fully-automated 
electronic book for the display and 
execution of orders in securities listed 
on any exchange through introducing 
new, as well as amending certain 
existing, Rules of the Board of 
Governors (“BSE Rules’’).7 The BSE also 
proposes to implement new Exchange 
rules to satisfy the requirements of 
Regulation NMS.® 

BeX is a fully-automated electronic 
book for the display and matching of 
orders in eligible securities, without the 
participation of a specialist.? Securities 
traded on BeX cannot also be traded by 
a BSE specialist.1° The Exchange has 
indicated that implementation of BeX is 
scheduled to occur on October 30, 2006. 
Accordingly, there no longer will be any 
specialist participation in any 
transactions on the BSE or otherwise as 
of such implementation. The Exchange, 
however, proposes to add rules to 


members will be transmitted to the BeX trading 
system from off the floor (since the Exchange no 
longer will have any physical trading floor) by 
electronic means; and (9) making several clarifying 
changes and correcting several technical errors 
contained in the rule text. Amendment No. 1 was 
withdrawn by BSE on September 29, 2006. 

5 See Securities Exchange Act Release No. 54364 
(August 25, 2006), 71 FR 52185 (September 1, 2006) 
(approving the BeX facility and its governance 
structure). 

® See Securities Exchange Act Release No. 54365 
(August 25, 2006), 71 FR 52192 (September 1, 2006) 
(“BeX Phase I Order”’). 

7 The BeX trading rules will be located in Gaps 
XXXVII of the BSE Rules. 

8 The rules relating to Regulation NMS 
requirements will be located in Chapter XXXVIII - 
the BSE Rules. 

9% See BeX Phase I Order, supra note 6. 

10 See Chapter XXXVII, Section 1 of the BSE 
Rules. 
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permit participation by market makers 
in BeX as part of the instant proposed 
rule change. 

In connection with satisfying the 
requirements of Regulation NMS, the 
Exchange proposes to offer several 
execution enhancements, including 
additional order types, a rule aimed at 
the prevention of locked or crossed 
markets, electronic order routing, and 
an order protection rule, as it transitions 
to a fully electronic trading venue with 
its BeX facility and in accordance with 
the implementation of Regulation NMS. 
The Exchange expects that initially the 
- current trading rules of the BSE will 
remain largely intact,1! as 
supplemented by the BeX Phase I rules 
previously approved by the 
Commission, and the rule changes 
contained herein relating to the BeX 
facility, including rule changes required 
under Regulation NMS. 

III. Discussion 

After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the Act and 
the rules and regulations promulgated 
thereunder applicable to a national 
securities exchange 1? and, in particular, 
with the requirements of Section 6(b) of 
the Act.13 Specifically, the Commission 
finds that approval of the proposed rule 
change is consistent with Section 6(b)(5) 
of the Act *4 in that it is designed to 
facilitate transactions in securities; to 
prevent fraudulent and manipulative 
acts and practices; to promote just and 
equitable principles of trade; to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities; to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system; and, in general, to protect 
investors and the public interest. 


A. Eligible Securities 


Under the rules approved in 
connection with BeX Phase I, all 


11 The Exchange has represented that within 
thirty days of full implementation of the BeX 
trading system, it intends to file a proposed rule 
change under Section 19(b)(1) of the Act, which 
will be designed to eliminate all rules that are no 
longer applicable as a result of the transition from 
the traditional floor-based model of trading to the 
all-electronic BeX platform. The Exchange notes, for 
example, that rules related to specialists will be 
removed as there will no longer be any specialist 
participation in any transactions on the BSE or 
otherwise. 

12Tn approving this proposal, the Commission has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

1315 U.S.C. 78f(b). 

1415 U.S.C. 78f(b)(5). 


securities eligible for trading on the 
Exchange that are listed otherwise than 
on Nasdaq for which the BSE obtains 
UTP after June 30, 2006 would be 
eligible for trading in the BeX. The 
Exchange has proposed to amend this 
definition to allow all securities eligible 
for trading on the Exchange to be 
eligible for trading in the BeX. In 
Amendment No. 2, the Exchange 
proposes to allow the BeX to accept and 
execute mixed-lot and odd-lot orders in 
Nasdaq Global Market securities and 
Nasdag Capital Market securities. BeX 
will continue to only accept and display 
round-lot orders for securities listed on 
exchanges other than the Nasdaq. 

The Commission finds that the 
Exchange’s proposal to expand the 
category securities eligible to be traded 
on BeX is consistent with the Act. 


B. Eligible Orders 


Under BeX Phase I, orders eligible for 
eXecution in the BeX may be designated 
as one of the following existing BSE 
order types: “‘at the close,” ‘‘at the 
opening or at the opening only,” “day,” 
‘“‘do not increase (DNI),” ‘“‘do not reduce 
(DNR),” ‘‘fill or kill,” “good ‘till 
cancel,”’ ‘‘immediate or cancel (“IOC’’),” 
“limit, limited or limited price,” 
“market,” ‘‘stop limit,” or “stop,” 
“cross,” “cross with size,” ‘“‘good ‘till 
date (GTD),” “good ’till time (GTT),” 
“limit or close,” ‘“‘mid-point cross,” and 
“post primary cross.’’ 15 The Exchange 
has proposed to amend Chapter XXXVII, 
Section 2 of the BSE Rules to add the 
following additional orders types as part 
of BeX Phase II: ‘reserve order,” 
“minimum quantity order,” “preferred 
price cross,” ‘‘automatic immediate or 
cancel” (“‘AIOC”’), ‘‘best price 


‘intermarket sweep order”’ (““BPISO”’), 


99 66 


“ISO cross order,” ‘‘price-penetrating 
ISO,” “cancel on corporate action 
order,” and ‘“‘non-displayed order.” 16 
Best price intermarket sweep, price- 
penetrating ISO, ISO Cross and AIOC 
orders would not be eligible for 
submission to BeX until February 5, 
2007, which is the Trading Phase Date 
under Regulation NMS.?” Descriptions 
of the proposed order types are as 
follows: 

Reserve Order: A reserve order is a 
limit order with a portion of the size 
displayed and with a reserve portion of 
the size that is not displayed. A reserve 
order could not be an IOC order or 


15 These order types were approved in the BeX 
Phase I approval orders. See supra note 6. 

16 These new order types are being proposed in 
connection with the proposed rules relating to 
Regulation NMS but will be located in Chapter 
XXXVII of the BeX Rules. 

17 See Securities Exchange Act Release No. 53829 
(May 18, 2006), 71 FR 30038 (May 24, 2006). 


market order. The displayed portion of 
a reserve order (not the reserve portion) 
would be ranked at the specified limit 
price and the time of order entry with 
its initial display quantity. If the 
displayed portion of a reserve order is 
decremented such that an odd-lot 
quantity remains from the initial 
displayed quantity, the odd-lot quantity 
wouid not be displayed, but would keep 
its ranking in time priority. If the 
displayed portion of a reserve order is 
decremented such that a mixed-lot 
quantity remains from the initial 
displayed quantity, only the round lot 
portion of the mixed-lot quantity would 
be displayed, but both the round-lot and ~ 


- odd-lot portions of the mixed-lot 


quantity would keep their rankings in 
time priority. A reserve order would be 
replenished when the initial display 
quantity had been executed in its 
entirety. 

As proposed, the displayed portion of 
a reserve order would be replenished 
for: (1) The initial display quantity; or 
(2) if the remaining reserve quantity is 
smaller than the initial display quantity, 
the entire reserve quantity; provided 
that any odd-lot amount or odd-lot 
portion of the mixed-lot would not be 
displayable, but would nevertheless be 
ranked in time priority as of the time it 
would have been displayed as a part of 
the replenishment had it not been an 
odd-lot quantity and would be handled 
in accordance with the applicable 
provisions of Chapter XXXVII, Section 
3(i) of the BSE Rules. 

Minimum Quantity Order: A 
minimum quantity order fs an order 
subject to the provisions of Chapter 
XXXVII, Section 6 of the BSE Rules 
(Orders to be Reduced and Increased on 
Ex-Date), that, upon entry, would be 
executed at least at its minimum 
quantity or the order would be 
cancelled. If executed in part, the 
remaining quantity would remain in the 
book and follow the execution rule for 
the order type. A stop limit order could 
be designated as a minimum quantity 
order and, at the election of the order, 
would be handled pursuant to Chapter 
XXXVII, Section 3(j) of the BSE Rules. 

Preferred Price Cross Order: A - 
preferred price cross order is a two- 
sided cross order with a “preferred limit 


- price” set by the Member. A preferred 


limit price would be the limit price at 
which the two-sided cross order would 
be executed, if it is better than the best 
bid and offer displayed on BeX and 
equal to or better than the National Best 
Bid or National Best Offer. When the 
preferred limit price does not meet the 
above conditions, the execution price of 
the order would be the closest price 
above or below the preferred limit price, 
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such that the execution price is better 
than the best bid and offer displayed on 
BeX and equal to or better than the 
National Best Bid or National Best Offer 
by a Minimum Price Variation.1® For 
example, if the best bid and offer 
displayed on BeX is 2.00 to 2.05 and the 
National Best Bid and Offer is 2.01 to — 
2.05, and the Preferred Limit Price is 
1.99, the order would execute at 2.01. 
When the best bid and offer on BeX are 
equal to the National Best Bid and Offer 
and are one Minimum Price Variation 
apart, the execution price will be at the 
midpoint of the National Best Bid and 
Offer. For example, if the Best Bid and 
Offer displayed on BeX is 2.00 to 2.01, 
the National Best Bid and Offer is 2.00 
to 2.01, and the Preferred Limit Price is 
1.99, the order would execute at 2.005. 

AIOC Order: An automatic immediate 
or cancel order would be an order 
received on BeX that would execute 
immediately and automatically, either 
in whole or in part, at or better than its 
limit price, with any unexecuted 
balance of the order to be immediately 
cancelled. The unexecuted portion of 
the order would not be routed to 
another Trading Center. AIOC, unlike 
IOC orders, cannot be submitted until 
February 5, 2007, or an exemption from 
the ITS Plan is obtained. 

Best Price ISO: A BPISO is an order 
marked as required by Rule 600(b)(30) 
of Regulation NMS that would be 
executed against any orders at the 
Exchange’s Best Bid or Best Offer 
(including any undisplayed orders at 
that price) as soon as the order is 
received by the BSE, with any 
unexecuted balance of the order to be 
immediately cancelled. The BSE, in 
executing a BPISO, would not take any 
of the actions described in Chapter 
XXXVIII, Section 4 of the BSE Rules to 
prevent an improper trade through. 
BPISOs would not be eligible for 
submission to BeX until February 5, 
2007. 

Price-Penetrating ISO: A price- 
penetrating ISO is an order marked as 
required by Rule 600(b)(30) of 
Regulation NMS that would be executed 
at or better than its limit-price as soon 
as the order is received by the BSE, with 
any unexecuted balance of the order to 
be immediately cancelled. Price- 
penetrating ISOs would be executed 
against any eligible orders at the BSE 
through multiple price points (including 
any undisplayed orders). The BSE, in 
executing these orders, would not take 


18“Minimum Price Variation” is defined in 
Chapter II, Section 41 of the BSE Rules. The 
Exchange has proposed to amend this definition to 
account for the situation where a Preferred Price 
Cross Order is executed at a price that is one half 
the Minimum Price Variation. 


any of the actions described in proposed 
Chapter XXXVIII, Section 4 of the BSE 
Rules to prevent an improper trade- 
through, as defined therein. Price- 
penetrating ISOs would not be eligible 
for submission to BeX until February 5, 
2007. 

ISO Cross Order: An ISO cross order 
is a two-sided order that, upon receipt, 
would be executed without any action 
on the part of the Exchange to prevent 
an improper trade-through. The cross 
price must be priced better than the best 
bid or offer displayed in BeX. ISO Cross 
orders would not be eligible for 
submission to BeX until! February 5, 
2007, or an exemption from the ITS Plan 
is obtained. 

Cancel on Corporate Action Order: An 
order designated as a cancel on 
corporate action order would be 
cancelled in the event of a dividend, 
distribution or stock split in the subject 
security. 

Non-Displayed Order: A non- 
displayed order is a limit order, limit or 
close order or stop limit order that is not 
displayed in BeX, but the order would 
remain available for potential execution 
against all incoming orders until 
executed in its entirety or cancelled. In 
the event a non-displayed order that 
crosses the National Best Bid or Offer is 
entered, that order would either be 
cancelled or, at the instruction of the 
member entering the order, routed to an 
away Trading Center(s). Similarly, ifa 
non-displayed order already on the BeX 
book crosses the National Best Bid or 
Offer as a result of movement in the 
marketplace, that order would either be 
cancelled or, at the instruction of the 
member entering the order, routed to an 
away Trading Center(s). Non-displayed 
orders required to be routed to an away 
Trading Center(s) would be routed as 
orders. 

The Commission believes that these 
order types are appropriate in the 
context of the trading services proposed 
to be offered by the BeX facility and are 
consistent with the Act. In addition, the 
BSE’s proposal regarding reserve orders 
and non-displayed orders comport with 
rules the Commission previously 
approved for other exchanges.'? The 
Commission notes that these order types 
should help provide market participants 
with flexibility in executing transactions 
that meet the specific requirements of 
the order type. 


C. Access 


The Exchange proposes that BeX 
would be available for entry and 
execution of orders by Member 
Organizations and Sponsored 


19 See, e.g., NYSE Arca Rule 7.31(h)(3). 


Participants with authorized access. To 
obtain authorized access to BeX, each 
Sponsored Participant would be 
required to enter into a BeX Participant 
Agreement. A Sponsored Participant 
could obtain authorized access to BeX 
only if such access is authorized in 
advance by one or more Sponsoring 
Member Organizations. Sponsored 
Participants would be required to enter 
into and maintain customer agreements 
with one or more Sponsoring Member 
Organizations establishing the proper 
relationship(s) and account(s) through 
which the Sponsored Participant may 
trade on BeX. Such customer 
agreement(s) would be required to 
incorporate the sponsorship provisions 
set forth in proposed Chapter XXXVII, 
Section 5 of the BSE Rules. The 
proposed rule change sets forth the 
requirements and procedures to be 
followed by the Sponsored Participant 
and the Sponsoring Member 
Organization. 

The Commission believes that the 
proposed sponsored access provisions 
are appropriate and notes that they 
comport with rules the Commission 
previously approved for other 
exchanges.?° 


D. Compliance With Intermarket 
Trading System (“ITS’’) Plan 


As set forth in Chapter XXXVII, 
Section 3(j) of the BSE Rules, to ensure 
compliance with the ITS Plan as long as 
it remains in effect, otherwise eligible 
orders would be cancelled or routed 
away in certain circumstances. For 
example, marketable orders that would 
trade through the National Best Bid or 
National Best Offer would either be 
cancelled or be routed to the market(s) 
showing the National Best Bid or 
National Best Offer at the order-entering 
firm’s instructions. In addition, if an 
order in an ITS eligible security crosses 
or locks-the National Best Bid or 
National Best Offer at the time that it is 
received, the order would be 
immediately cancelled to ensure 
compliance with the ITS Plan’s rules 
relating to locked markets.?! 


E. Ranking and Display of Orders for 
Undisplayed Orders and Odd-Lot and 
Mixed-Lot Orders 


As set forth in Chapter XXXVII, : 
Section 3(i) of the BSE Rules, displayed 


20 See, e.g., NYSE Arca Rule 7.29. 

21 Similarly, if an order in a listed security locks 
or crosses the Best Bid or Best Offer in BeX at the 
time it is received, but not the National Best Bid 
or National Best Offer, the order would be executed 
according to BeX’s matching algorithm, and any 
remaining portion would be immediately cancelled, 
if it would lock or cross the National Best Bid or 
National Best Offer. 
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orders on BeX would be ranked in 
price/time priority. Within each price 
level, orders would be ranked in time 
priority based on the time the order is 
displayed. As noted above, the 
Exchange proposes to allow reserve 
orders (i.e., part of the order is 
displayed) and non-displayed orders 
{i.e., no part of the order is displayed). 
Under the Exchange’s proposed 
amendment to Chapter XXXVII, Section 
3(i) of the BSE Rules, reserve quantities 
of reserve orders would be considered 
displayed when replenished. 
Undisplayed orders on BeX, such as 
non-displayed orders and reserve 
quantities of reserve orders, would be 
ranked after all other displayed orders at 
that price level and would be ranked in 
time priority among all undisplayed 
orders. The Exchange provided the 
following example of the ranking 
process between displayed and 
undisplayed orders: 

At 9:30 a.m., a reserve order to buy 
- 00 shares is entered. The initial display 
quantity is 200 shares and the 
undisplayed reserve quantity is 300 
shares. 

At 9:32 a.m., a non-displayed order to 
buy 300 shares is entered. 

At 9:33 a.m., a reserve order to buy 
200 shares is entered. The initial display 
quantity is 100 shares and the 
undisplayed reserve quantity is also 100 
shares. 

At 9:34 a.m., an order to sell 1,000 
shares at market is entered. 

Assuming all the buy orders are at the 
same price level, the 1,000 shares will 
execute against the following orders: 
200 shares of the displayed portion of 
the 9:30 a.m. reserve order. 100 shares 
of the displayed portion of the 9:33 a.m. 
reserve order. 300 shares of the 
undisplayed reserve quantity of the 9:30 
a.m. reserve order. 300 shares of the 
undisplayed portion of the 9:32 a.m. 
non-display order. 100 shares of the 
undisplayed reserve quantity of the 9:33 
a.m. reserve order. 

The proposed revision to Chapter 
XXXVII, Section 3(i) of the BSE Rules 
also sets forth the handling of odd-lot 
and mixed-lot portions for reserve 
orders. In addition, the proposed rule 
revision states that while BeX would 
only accept and display round-lot 
orders for securities listed on exchanges 
other than Nasdaq, it would accept odd- 
lot and mixed-lot orders for Nasdaq 
Global Market securities and Nasdaq 
Capital Market securities. The proposed 
amendment to Chapter XXXVII, Section 
3(i) of the BSE Rules would indicate 
how odd-lot share amounts would be 
handled in BeX for these Nasdaq-listed 
securities. 


The Commission believes that the 
proposed rule revisions relating to 
ranking and display of orders, including 
odd-lot and mixed-lot portions of 
reserve orders and the handling of odd- 
lot and mixed-lot components of orders 
for Nasdaq securities, are consistent 
with the Act. 


F. Anonymity 


The Exchange has proposed to amend 
Chapter XXXVII, Section 3(i) of the BSE 
Rules to state that BeX will provide pre- 
trade anonymity for all submitted 
orders, except as otherwise permitted by 
the proposed rule. All display-eligible 
orders (non-displayed orders and 
reserve portions of reserve orders are 
not display-eligible) at all price levels 
on the BeX would be displayed to all 
Members on an anonymous basis and 
transactions executed on the BeX would 
be processed anonymously.22 
Transaction reports would indicate the 
details of the transaction, but would not 
reveal contra party identities. No 
Member having the right to trade 
through the facilities of BeX and who 
has been a party to or has knowledge of 
an execution would be under an 
obligation to divulge the name of the 
buying or selling firm in any 
transaction. Except as otherwise 
provided for in the BSE Rules, no 
Member would be permitted to transmit 
through the facilities of BeX any 
information regarding a bid, offer, other 
indication of an order, or the Member’s 
identity, to another Member until 
permission to disclose and transmit 
such bid, offer, other indication of an 
order, or the Member’s identity has been 
obtained from the originating Member 
or the originating Member affirmatively 
elects to disclose its identity. 

BeX would reveal the identity of a 
Member in the following circumstances: 
(1) For regulatory purposes or to comply 
with an order of a court or arbitrator; (2) 
when the National Securities Clearing 
Corporation (‘‘NSCC’’) ceases to act for 
a Member or the Member’s clearing 


22 The Exchange indicated that it intends to 
request a limited exemption from the staff of the 
Commission from paragraph (a)(2)(i)(A) of Rule 
10b-10 under the Act on its-own behalf and/or on 
behalf of its Members who execute trades on the 
BeX. The exemption request will be limited to those 
trades that BSE Members execute on BeX with other 
BSE Members when using the anonymous feature 
of BeX’s electronic trading system. The BSE also 
intends to request assurance that the Commission 
staff would not recommend enforcement action to 
the Commission if, in lieu of making and preserving 
a separate record, BSE Members rely on the BSE’s 
retention of the identities of the BSE Members that 
execute anonymous trades through BeX to satisfy 
the requirements of Rules 17a—3(a)(1) and 17a—4(a) 


under the Act, 17 CFR 240.17a—3(a)(1) and 17a—4(a), 


respectively. The Exchange has represented that it 
will not implement the anonymity feature of BeX 
unless and until the requested relief is granted. 


firm, and NSCC determines not to 
guarantee the settlement of the 
Member’s trades; (3) on risk 
management reports provided to the 
contra party of the Member or Member’s 
clearing firm each day by 4 p.m. (E.S.T.) 
which disclose trading activity on the 
aggregate dollar value basis; or (4) 
unless otherwise instructed by a 
Member, BeX would reveal to a 
Member, no later than the end of the 
day on the date an anonymous trade 
was executed, when the Member’s quote 
or order has been decremented by 
another quote or order submitted by that 
same Member. 

To satisfy Members’ recordkeeping 
obligations under Rules 17a—3(a)(1) 23 
and 17a—4(a) 24 under the Act, the 
Exchange would retain for the period 
specified in Rule 17a—4(a) the identity 
of each Member that executes an 
anonymous transaction described in é 
Chapter XXXVII, Section 3(i)(iii) of the 
BSE Rules. BeX would retain 
information in its original form or a 
form approved under Rule 17a—6 under 
the Act.25 Members would retain the 
obligation to comply with Rules 17a— 
3(a)(1) and 17a—4(a) under the Act 
whenever they possess the identity of 
their contra party. 

The Commission believes that the 
proposed BSE rule relating to 
anonymity is appropriate in the context 
of the trading services proposed to be 
offered by BeX and is consistent with 
the Act. The Commission notes that the 
proposed rule is consonant with the 
rules of other exchanges that the 
Commission previously has approved.?® 


G. Market Makers 


BSE Members would be permitted to 
apply for Market Maker status.2” An 
applicant would file an application for 
Market Maker status on a form 
prescribed by the Exchange. 
Applications would be reviewed by the 
Exchange, which would consider factors 
including, but not limited to, capital 
operations, personnel, technical 
resources, and disciplinary history. No 
Member would be permitted to act as a 
Market Maker in any security unless 
such Member had been approved asa - 
Market Maker in a security by the 
Exchange pursuant to the BSE Rules and 
the Exchange had not suspended or 
canceled such approval. Approved 
Market Makers would be designated as 
dealers on the Exchange for all purposes 


2317 CFR 240.17a-3(a)(1). 

2417 CFR 240.17a—4(a). 

2517 CFR 240.17a-6. 

26 See, e.g., NYSE Arca Rule 7.41. 


27 See proposed Chapter XXXVII, Section 8 of the 
BSE Rules (Approval of Market Makers). 
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under the Act and the rules and 
regulations thereunder. 

An applicant’s Market Maker status 
would become effective upon receipt by 
the Member of notice of an approval by 
the Exchange. In the event that an 
application was disapproved by the 
Exchange, the applicant would have an 
opportunity to be heard upon the 
specific grounds for the denial, in 
accordance with the provisions of 
Chapter XXX of the BSE Rules. 

Market Maker status could be 
suspended or terminated by the 
Exchange upon a determination of any 
substantial or continued failure by such 
Market Maker to engage in dealings in 
accordance with the BSE Rules. 
Likewise, any Market Maker could 
withdraw its Market Maker status by 
giving written notice to the Exchange. 
Such withdrawal would become 
effective on the tenth business day 
following the Exchange’s receipt of the 
notice. A Market Maker who failed to 
give a ten-day written notice of 
withdrawal to the Exchange would be 
subject to formal disciplinary action 
pursuant-to Chapter XXX of the BSE 
Rules. Subsequent to withdrawal, the 
Member would not be permitted to re- 
apply as a Market Maker for a period of 
six months. 

A Market Maker would be assigned a 
newly authorized security or a security 
already admitted to dealings on the BeX 
by filing an assignment request form 
with the Exchange.?® Assignment of the 
security would become effective on the 
first business day following the 
Exchange’s approval of the assignment. 
In considering the approval of the 
assignment of the Market Maker in a 
security, the Exchange could consider: 
(1) The financial resources available to 
the Market Maker; (2) the Market 
Maker’s experience, expertise and past 
performance in making markets, 
including the Market Maker’s 
performance in other securities; (3) the 
Market Maker’s operational capability; 

(4) the maintenance and enhancement 
of competition among Market Makers in 
each security in which they are 
assigned; (5) the existence of satiadectocy 
arrangements for clearing the Market 
Maker’s transactions; and (6) the 
character of the market for the security, 
e.g., price, volatility, and relative 
liquidity. A Market Maker’s assignment 
in a security could be terminated by the 
Exchange if the Market Maker fails to 
enter quotations in the security within 
five business days after the Market 
Maker’s assignment in the security 
becomes effective. Moreover, the 


28 See Chapter XXXVII, Section 9 of the BSE 
Rules (Assignment of Market Maker in a Security). 


Exchange could limit the number of 
Market Makers in a security upon prior 
written notice to Members. 

Market Makers would be selected by 
the Exchange based on, but not limited 
to, the following: Experience with _ 
making markets in equities; adequacy of 
capital; willingness to promote the BeX 
as a marketplace; issuer preference; 
operational capacity; support personnel; 
and history of adherence to Exchange 
rules and securities laws. 

A Market Maker could voluntarily 
terminate its assignment in a security by 
providing the Exchange with a one-day 
written notice of such termination. A 
Market Maker that failed to give 
advanced written notice of termination 
to the Exchange could be subject to 
formal disciplinary action pursuant to 
Chapter XXX of the BSE Rules. 
Furthermore, the Exchange could 
suspend or terminate any assignment of 
a Market Maker in a security or 
securities whenever, in the Exchange’s 
judgment, the interests of a fair and 
orderly market are best served by such 
action. A Member would be permitted 
to seek review of any action taken by the 
Exchange, including the denial of the . 
application for, or the termination or 
suspension of, a Market Maker’s 
assignment in a security or securities, in 
accordance with Chapter XXX of the 
BSE Rules. 

Members assigned as Market Makers 
in one or more securities traded on the 
BeX would be required to engage in a 
course of dealings for their own account 
to assist in the maintenance, insofar as 
reasonably practicable, of fair and 
orderly markets on the BeX.29 The 
responsibilities and duties of a Market 
Maker specifically would include, but 
not be limited to, the following: (1) 
Maintaining continuous, two-sided 
quotes in those securities in which the 
Market Maker is assigned to trade; (2) 


- maintaining adequate minimum capital 


in accordance with Rule 15(c)3—1 under 
Act; 3° (3) remaining in good standing 
with the Exchange; (4) informing the 
Exchange of any material change in 
financial or operational condition or in 
personnel; and (5) clearing and settling 
transactions through the facilities of a 
registered clearing agency. This last 
requirement could be satisfied by direct 
participation, use of direct clearing 
services, or by entry into a 
correspondent clearing arrangement 
with another Member that clears trades 
through such agency. A Market Maker 
would be required to satisfy the 
responsibilities and duties during BeX’s 


28 See propesed Chapter XXXVII, Section 10 of 
the BSE Rules (Obligations of Market Makers). 
3017 CFR 240.15c3-—1. 


primary trading session on all days in 
which the Exchange is open for 
business. 

If the Exchange found any substantial 
or continued failure by a Market Maker 
to engage in a course of dealings as 
specified in the applicable BSE Rules, 


- such Market Maker would be subject to 


disciplinary action or suspension or 
revocation of the assignment by the 
Exchange in one or more of the 
securities in which the Market Maker is 
assigned. 

A Market Maker would be permitted 
to apply to the Exchange to withdraw 
temporarily from its Market Maker 
status in the securities in which it is 
assigned. The Market Maker would be 


‘required to base its request on 


demonstrated legal or regulatory 
requirements that necessitate its 
temporary withdrawal, or provide the 
Exchange an opinion of counsel 
certifying that such legal or regulatory 
basis exists. The Exchange would act 
promptly on such request and, if the 
request were granted, the Exchange 
could temporarily reassign the securities 
to another Market Maker. 

Market Makers would be required to 
maintain minimum performance 
standards at levels determined from 
time to time by the Exchange. Such 
levels would vary depending on the 
price, liquidity, and volatility of the 
security in which the Market Maker is 
assigned. The performance 
measurements would include: (1) 
Percent of time at the National Best Bid 
or National Best Offer; (2) percent of 
executions priced better than the 
National Best Bid or National Best Offer; 
(3) average displayed size; (4) average 
quoted spread; and (5) in the event the 
security is a derivative security, the 
ability of the Market Maker to transact 
in underlying markets. 

A Market Maker on the Exchange 
would be permitted to engage in other 
business activities, or be affiliated with 
a broker-dealer that engages in Other 
Business Activities (as defined below), 
only if there is an Information Barrier 
(also commonly referred to as ‘“‘Chinese 
Wall’) between the market making 
activities and the other business 
activities.31 “Other Business Activities” 
would mean: (1) Conducting an 
investment banking or public securities 
business; or (2) making markets in the 
options overlying the security in which 
it makes markets. 

The Exchange’s proposed rule on 
limitations on dealings would require 
that market making functions be 
physically separated from the locations 


31 See proposed Chapter XXXVII, Section 11 of 
the BSE Rules (Limitations on Dealings). 
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in which Other Business Activities are 
conducted. The proposal also would 
establish minimum requirements for the 
procedures to be implemented to 
prevent the use of material non-public 
corporate or market information in the 
possession of persons on one side of the 
barrier from influencing the conduct of 
persons on the barrier’s other side. In 
addition, the proposal sets forth the 
items of information to be furnished in 
writing to the Exchange by the Member 
implementing an information barrier. 
Absent the Exchange finding a 
Member’s information barriers 
acceptable, a Market Maker could not 
conduct Other Business Activities. 

A Member or an affiliate of the 
Member would be permitted to clear the 
Member’s Market Maker transactions if 
it establishes procedures to ensure that 
information with respect to such 
clearing activities will not be used to 
compromise the Information Barrier. In 
this regard: (1) The procedures must 
provide that any information pertaining 
to Market Maker securities positions 
and trading activities, and information 
derived from any clearing and margin 
financing arrangements, may be made 
available only to those employees (other 
than employees actually performing 
clearing and margin functions) 
specifically authorized under this Rule 
to have access to such information or to 
other employees in senior management 
positions who are involved in exercising 
general managerial oversight with 
respect to the market making activity; 
and (2) any margin financing 
arrangements must be sufficiently 
flexible so as not to limit the ability of 
any Market Maker to meet market 
making or other obligations under the 
Exchange’s Rules. 

The Commission believes that the 
Exchange’s proposed rules regarding 
Market Makers for BeX are appropriate 
and consistent with the Act. The 
Commission notes that the Exchange’s 
rules are substantially similar to rules of 
other exchanges that it has previously 
approved.32 


H. Application of “Effect v. Execute” : 
Exemption From Section 11(a) of the 
Act 


When the Commission approved BeX 
Phase I,33 the Commission found, based 
upon representations made by the 
Exchange,34 that BeX Phase I satisfied 


32 See, e.g., NYSE Arca Rule 7.26. 

33 See BeX Phase I Order, supra note 6. 

34 See Letter from William C. Meehan, General 
Counsel, BSE, to Kelly M. Riley, Assistant Director, 
Division of Market Regulation, Commission, dated 
June 2, 2006; Letter from William C. Meehan, 
General Counsel, BSE, to Kelly M. Riley, Assistant 


the requirements of Rule 11a2—2(T) 5 
under Section 11(a) of the Act.3® With 
respect to Rule 11a2—2(T)’s off-floor 
requirement,?”7 the Commission found 
that orders sent, by electronic means, 
from the Exchange’s physical trading 
floor could be considered to be sent 
from “‘off-floor’”’ for purposes of the BeX 


‘trading system.** In reaching this 


conclusion, the Commission relied, 
among other things, upon the . 
Exchange’s statement that securities 
traded on the BeX trading system would 
not be traded on the Exchange’s 
physical floor and, therefore, the BeX - 
trading system could be considered 
essentially a different, separate “trading 
floor.” 39 


In connection with the proposed rule 
change to implement BeX Phase II, the 
Exchange updated certain 
representations it made to the 
Commission to reflect changes being 
made in BeX Phase II. Specifically, the 
Exchange stated that upon 
implementation of BeX Phase II, all 
transactions on the Exchange will take 
place within the BeX electronic trading 
facility, and the Exchange’s physical 
trading floor will cease to exist. 
Accordingly, the Exchange has 
represented that in BeX Phase I], all 
orders for the accounts of Exchange 
members will be transmitted to the BeX 
trading system from off the floor (since 
the Exchange no longer will have any 
physical trading floor) by electronic 
means.*° The Exchange has stated that, 
other than the elimination of the 
physical trading floor, all of the other 
representations it made to the 
Commission in connection with BeX 
Phase I remain true and correct in all 
respects for BeX Phase II.4 Therefore, 
the Commission believes that BeX Phase 
II satisfies the requirements of Rule 
11a2-2(T). 


Director, Division, Commission, dated August 8, 
2006. 

3517 CFR 240.11a2-2(T). 

36 15 U.S.C. 78k(a). 

37 See 17 CFR 240.11a2—2(T)(a)(2){ii). 

38 See BeX Phase I Order, supra note 6, at 52197. 

39 See id. In the BeX Phase I Order, the 
Commission also noted that Exchange members on 
the Exchange’s physical trading floor would not 
have a time/place advantage with regard to the 
securities traded in the BeX trading system, and 
that members present on the Exchange’s physical 
trading floor would see information about orders at 
the top of the BeX trading system only after that 
information had been sent to the securities 
information processor for dissemination to the 
public. 

40 See Amendment No. 2. 

41 See id. 


I. Regulation NMS 


1. Locking’ and Crossing Quotations in 
NMS Stocks 


In accordance with the requirements 
of Rule 610 of Regulation NMS, BSE 
Members would have an obligation to 
reasonably avoid displaying, and avoid 
engaging in a pattern or practice of 
displaying any quotations that lock or 
cross a protected quotation, and any 
manual quotations that lock or cross a 
quotation previously disseminated 
pursuant to an effective national market 
system plan. This rule would be 
contained in new Chapter XXXVIII, 
Section 2 of the BSE Rules. The 
proposed rule states that it will not 
become effective until February 5, 2007, 
or an earlier appropriate exemption 
from the ITS Plan is obtained. 

For purposes of this proposed rule, a 
“crossing quotation” would mean the’ 
display of a bid for an NMS stock during 
regular trading hours at a price that is 
higher than the price of an offer for such 
NMS stock previously disseminated 
pursuant to an effective national market 
system plan, or the display of an offer 
for a NMS stock during regular trading 
hours at a price that is lower than the 
price of a bid for such NMS stock 
previously disseminated pursuant to an 
effective national market system plan. 
For purposes of this proposed rule, a 
“locking quotation’”’ would mean the 
display of a bid for an NMS stock during 
regular trading hours at a price that 
equals the price of an offer for such 
NMS stock previously disseminated 
pursuant to an effective national market 
system plan, or the display of an offer 
for a NMS stock during regular trading 
hours at a price that equals the price of 
a bid for such NMS stock previously 
disseminated pursuant to an effective 
national market system plan. 

The proposed rule would provide four 
exceptions from the prohibition on 
locking or crossing protected quotations. 
The proposed rule would except: (1) ° 
Those quotations displayed at a time 
when the Trading Center displaying the 
locked or crossed quotation was 
experiencing a failure, material delay or 
malfunction of its systems or 
equipment; (2) those quotations 
displayed at a time when the protected 


bid was higher than a protected offer in ~ 


the NMS stock; (3) those automated 
quotations where the BSE member 
displaying such automated quotation 
simultaneously routed an ISO order to 
execute against the full displayed size of 
any locked or crossed protected 
quotation; and (4) those manual 
quotations that locked or crossed 
another manual quotation, and the BSE 
member displaying the locking or 
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crossing manual quotation’ 
simultaneously routed an ISO to execute 
against the full displayed size of the | 
locked or crossed manual quotation. 

The Commission believes that the 
proposed rule on locking or crossing 
quotations is consistent with Rule 
610(d) of Regulation NMS. 


2. Order Routing 


The BSE has proposed a rule, in 
accordance with the requirements of 
Regulation NMS, that would govern the 
order routing process.42 

The BSE would only route an eligible 
order when the order has not been 
executed in its entirety on BeX due to 
the requirements of Chapter XXXVIII, 
Section 4, paragraph (a) of the BSE 
Rules, consistent with Rule 6110f 
Regulation NMS, and the terms of the 
order permit routing to another Trading 
Center for execution. The BSE has 
determined that eligible orders would © 
be orders that are designated by the 
customer to execute or route. IOC, 
AJOC, all ISO order types and FOK 
orders would not be designated to 
execute or route. 

Orders would be routed either in their 
entirety or as component orders to an 
away Trading Center(s). Orders would 
be routed, consistent with Rule 611 of 
Regulation NMS, to the Trading 
Center(s) publishing any better-priced 
Protected Bid(s) or Protected Offer(s) for 
execution against such Protected Bid(s) 
or Protected Offer(s) for the full 
displayed size of the Protected 
Quotation. The remaining portion of the 
order, if any, will be executed, or ranked 
and displayed on the BSE book, in 
accordance with the terms of such order 
and would be handled in the manner 
described in Chapter XXXVII, Section 3 
of the BSE Rules. 

Eligible orders would be routed on ~ 
behalf of the Member who submitted the 
eligible order if that Member is a 
member or subscriber of the away 
Trading Center or, in the case where the 
Member is not a member or subscriber 
of the away Trading Center, the order: 
would be routed through a third party 
broker-dealer, or ‘“‘give up,” that is a 
member or subscriber of the away 
Trading Center pursuant to the terms of 
an agreement entered into between the 
BSE and that third party broker-dealer, 
which agreement is described below. 
The eligible order would be routed to 
another Trading Center priced at the 
Protected Quote published by the 
Trading Center. . 

As stated above, the Exchange would 
route orders to other Trading Centers 


42 See Chapter XXXVIII, Section 3 of the BSE 
Rules (Order Routing). 


under certain circumstances (‘‘Routing 
Services’’). The Exchange would 
provide its Routing Services pursuant to 
the terms of three separate agreements: 
(1) An agreement between the Exchange 
and each Member on whose behalf 
orders would be routed (‘‘Member- 


' Exchange Agreement”); (2) an 


agreement between the Exchange and 
each third-party broker-dealer that 
would serve as a “give-up” on an away 
Trading Center when the Member on 
whose behalf an order is routed is not 
also a member or subscriber of the away 
Trading Center (‘“‘Give-Up Agreement”); 
and (3) an agreement between the 
Exchange and a third-party service 
provider (““Technology Provider’) - 
pursuant to which the Exchange 
licenses the routing technology used by 
the Exchange for its Routing Services 
(“Exchange-Technology Provider 
Agreement’). 

The Exchange would provide its 
Routing Services in compliance with 
these rules and with the provisions of 
the Act and the rules thereunder, 
including, but not limited to, the 
requirements in Sections 6(b)(4) and (5) 
of the Act 4° that the rules of a national 


- securities exchange provide for the 


equitable allocation of reasonable dues, 
fees, and other charges among its 
members and issuers and other persons 
using its facilities, and not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

As provider of the Routing Services, 
the Exchange would license the 
necessary routing technology for use 
within its own systems and accordingly 
would control the logic that determines 
when, how, and where orders are routed 
away to other Trading Centers. 

The Exchange would establish and 
maintain procedures and internal 
controls reasonably designed to 
adequately restrict the flow of 
confidential and proprietary 
information between the Exchange 
(including its facilities) and the 
Technology Provider, and, to the extent 
the Technology Provider reasonably 
receives confidential and proprietary 
information, that adequately restrict the 
use of such information by the 
Technology Provider to legitimate 
business purposes necessary for the 
licensing of routing technology. The 
Exchange-Technology Provider 
Agreement would include terms and 
conditions that enable the Exchange to 
comply with these proposed 
requirements. 

As noted above, if an order that is 
eligible for routing cannot be executed 
in its entirety on the BSE, consistent 


4315 U.S.C. 78f(b)(4) and (5). 


with the requirements of Rule 611 of 
Regulation NMS, the order would be 
routed to the applicable Trading 
Center(s). While an order remains 
outside the BSE, it would have no time 
standing relative to others received from 
BSE Members at the same price that 
could be executed against interest on 
the BSE book. Requests from BSE 
Members to cancel their orders while 
routed away to another Trading Center 
would be processed subject to 
applicable trading rules of the relevant 
away Trading Center. Where an order is 
not fully executed at the away Trading 
Center(s), the order would be executed, 
or ranked and displayed on the BSE 
book in accordance with the terms of 
such order and would be handled in the 
manner described in Chapter XXXVII, 
Section 3 of the BSE Rules. 

The Commission finds that the 
Exchange’s proposal to provide 
outbound Routing Services, and the 
proposed rules governing such services, 
are consistent with the Act. The 
Commission notes that the Exchange’s 
proposed outbound routing 
functionality is not the exclusive means 
for accessing better priced quotes in 
other market centers, should an order 
not be executable on the BeX facility. 
Accordingly, the Exchange’s Routing 
Services are optional, and a Member is 
free to route its orders to other market 
centers through alternative means. 


3. Order Protection Requirements Rule 


The BSE, in accordance with the 
requirements of Regulation NMS, has 
proposed an order protection 
requirements rule that would prohibit 
trades from being executed on the BSE 
if the execution would result in an 
improper trade-through under Rule 611 
of Regulation NMS.“ If the execution of 
an order on the Exchange would cause 
an improper trade-through, that order, if 
eligible to route, would be routed to the 
appropriate Trading Center(s) or, if not, 
automatically cancelled. The proposed 
rule states that it will not become 
effective until February 5, 2007. 

The proposed order protection 
requirements rule would contain several 
exceptions that are exceptions under 
Rule 611 of Regulation NMS, including: 
A crossed markets exception, a self-help 
exception, a non-regular way cross 
exception, a single priced opening, 


44 See proposed Chapter XXXVIII, Section 4 ofthe - 
BSE Rules (“Order Protection Requirements”). 
Under the proposed rule, an order would.not be 
eligible for execution on the BSE if its execution is 
at a price that is lower than a Protected Bid or 
higher than a Protected Offer (a “‘trade-through”’), or 
if its execution would be improper under Rule 611 
of Regulation NMS (together, an “improper trade- 
through”). 
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reopening or closing trade exception, an 
inbound ISO exception, a stop order 
exception, and an exception for a 
benchmark order executed at the BSE.*5 
In addition, the BSE would be able to 
disregard the bid or offer of a Trading 
Center if it is identified by the Trading 
Center a manual quotation. If a purchase 
or sale of an NMS stock qualifies for an 
exception to the Order Protection Rule 
under Regulation NMS, the BSE would 
attach an appropriate modifier approved 
by the operating committee of the 
relevant national market system plan.*® 

The Exchange represents that it 
intends to operate as an automated 
trading system that displays bids and 
offers that qualify as automated 
quotations under the definition set out 
in Rule 600(b)(3) of Regulation NMS, 
with manual capabilities in the event it 
is unable to generate automated 
quotations. Among other things, if the 
BSE has not accepted two or more AIOC 
orders sent as sequential test messages, 
the BSE would attach a “manual” 
identifier to the bids and offers it makes 
publicly available. Additionally, 
immediately upon receiving an alert as 
a result of its periodic processes that the 
Exchange’s trading system has taken 
more than two seconds to process two 
or more AIOC orders in a symbol sent 
as sequential messages, the Market 
Operations Center (““MOC’’) would 
automatically attach a “manual” 
identifier to the bids and offers it makes 
publicly available. 

Once the BSE has made any required 
systems changes, or otherwise 
determined that its quotations satisfied 
the requirements of Rule 600(b)(3) of 
Regulation NMS, and conducted 
applicable tests to confirm that the 
Exchange’s quotes qualify as automated 
quotations, the Exchange would remove 
the “manual” identifier from the bids 
and offers that are made publicly 
available. The Exchange also would 
notify other Trading Centers that its 
quotations are automated by 
announcing that fact through an 
appropriate mechanism for 
communicating with other Trading 
Centers. 

The Commission believes that the 
Exchange’s rules governing order 
protection requirements are consistent 
with Rule 611 of Regulation NMS. 


45 According to the Exchange, BeX does not 
presently provide for non-regular was cross orders 
or benchmark orders, although these order types 
may be introduced in the future through an 
appropriate proposed rule change to be filed with 
the Commission. 

46 Tf a trade is executed pursuant to the ISO 
exception of Rule 611(b)(5) or (6) and the self- -help 
exception of Rule 611(b)(1), the trade will be 
identified as executed err: to the ISO 
exception. 


IV. Accelerated Approval of 
Amendment No. 2 


The Commission finds good cause for 
approving Amendment No. 2 to the 
proposed rule change prior to the 
thirtieth day after publishing notice of 
Amendment No. 2 in the Federal 
Register pursuant to Section 19(b)(2) of- 
the Act.47 

In Amendment No. 2, the Exchange: 
(1) Introduced a new order type to be 
known as a non-displayed order; (2) 
amended the definition of a preferred 
price cross and ISO cross; (3) clarified 
when certain provisions related to 
Regulation NMS become effective; (4) 
added provisions for the handling of 
odd-lot and mixed-lot orders, including 
the ranking and display of odd-lots and 
mixed-lots; (5) clarified the ranking and 
display of Reserve Orders; (6) added a 
provision relating to the anonymity of 
trades executed by a Member against 
itself; (7) added a provision relating to 
access to BeX by Sponsored 
Participants; (8) stating that, for 
purposes of Section 11(a) of the Act (15 
U.S.C. 78k(a)) and Rule 11a2—2(T) (17 
CFR 240.11a2—2(T)) thereunder, all 
orders for the accounts of Exchange 
members will be transmitted to the BeX 
trading system from off the floor (since 
the Exchange no longer will have any 
physical trading floor) by electronic 
means; and (9) making several clarifying 
changes and correcting several technical 
errors contained in the rule text. 

The Commission notes that the 
proposal to amend the definition of a 
preferred price cross order to require it 
to execute at better than the best bid and 
offer displayed on BeX and equal to or 
better than the National Best Bid or 
National Best Offer is a clarifying 
change that comports with the 


_ requirements for cross orders on BeX 


previously approved by the 
Commission.4® Amendment No. 2 made 
a similar change with respect to the 
definition of an ISO cross order. The 
Commission further notes that other 
exchanges have rules in place similar to 
the rules proposed by the Exchange 
relating to non-displayed orders, odd-lot 
and mixed-lot orders, anonymity of 
trades executed by a Member against 
itself, and access by Sponsored 
Participants. Finally, Amendment No. 2 
contains several clarifying and technical 
changes that do not affect the substance 
of the proposed rule change. 
Accordingly, the Commission believes 
that accelerating approval of 
Amendment No. 2 raises no new or 
novel issues of regulatory concern and 


4715 U.S.C. 78s(b)(2). 
48 See note 6 supra. 


therefore the Commission believes its 
implementation should not be delayed. 
The Commission also believes that 
accelerated approval is reasonable 
because it should help to ensure that the 
appropriate rules are in place at the 
Exchange at the time that the BSE’s final 
technical specifications with respect to 
Regulation NMS must be published. ,. 
Further, the Exchange’s representation 
with respect to the applicability of Rule 
11a2—2(T) to trading on BeX simply 
updates a representation previously 
provided to the Commission. 

For the reasons noted above, the 
Commission finds good cause for 
approving Amendment No. 2 to the 
proposed rule change prior to the 
thirtieth day after publishing notice of 
Amendment No. 2 in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.49 


V. Solicitation of 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
2, including whether Amendment No. 2 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—BSE-—2006-—30 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 

All submissions should refer to File 
Number SR-BSE-2006-30. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 


4915 U.S.C. 78s(b)(2). Pursuant to Section 19(b)(2) 
of the Act, the Commission may not approve any 
proposed rule change, or amendment thereto, prior 
to the thirtieth day after the date of publication of 
the notice thereof, unless the Commission finds 
good cause for so doing. 
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proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the- 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to Amendment 
No. 2 of File Number SR-BSE-2006-—30 
and should be submitted on or before 
October 27, 2006. 


VI. Conclusion 


For the foregoing reasons, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and, in 
particular, with Section 6(b)(5) of the 
Act.5° 
_ It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,5* that the 
proposed rule change (SR-BSE-—2006— 
30) is approved and Amendment No. 2 
is approved on an accelerated basis. 

. For the Commission, by the Division of 

Market Regulation, pursuant to delegated 
authority.52 
Nancy M. Morris, 

Secretary. 
{FR Doc. E6—16580 Filed 10—5—06; 8:45 am] 
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September 28, 2006. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘“‘Act’’)1 and Rule 19b—4 thereunder,” 
notice is hereby given that on 
September 22, 2006, the Chicago Board 
Options Exchange, Incorporated 


5015 U.S.C. 78f(b)(5). 
5115 U.S.C. 78s(b)(2). 
5217 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 


(“CBOE”’ or “‘Exchange’’) filed with the 
Securities and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the CBOE. The Exchange filed the 
proposal as a ‘‘non-controversial”’ 
proposed rule change pursuant to 
section 19(b)(3)(A)(iii) of the Act? and 
Rule 19b—4(f)(6) thereunder.* The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The CBOE proposes to amend CBOE 
Rule 8.3 relating to Market-Maker 
appointments to include DXL options 
on the Hybrid 2.0 Platform. The text of 
the proposed rule change is available on 
the Exchange’s Web site http:// 
www.cboe.com, at the Exchange’s Office 
of the Secretary and at the Commission. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of this rule change is to 
amend CBOE Rule 8.3 in connection 
with CBOE’s determination to trade 
options based on “10 the Value of The 
Dow Jones Industrial Average (DXL) on 
the Hybrid 2.0 Platform.® Specifically, 
CBOE proposes to amend Rule 8.3(c)(iv) 
to delete the reference to DXL options 
in the table listing the non-Hybrid 
option classes and their related 
appointment costs. As a Hybrid 2.0 
Class, DXL would fall within the 
appointment cost structure set forth in 
CBOE Rule 8.3(c)(i), and based on its 
trading volume, initially be included in 


315 U.S.C. 78s(b)(3)(A)(iii). 

417 CFR 240.19b—4(f)(6). 

5 CBOE Rule 1.1(aaa) defines Hybrid Trading 
System and Hybrid 2.0 Platform. 


Tier E with an appointment cost of .01.6 
As a result, it would have an 
appointment cost that is identical to its 
current appointment cost. 


2. Statutory Basis 


The Exchange believes the proposed 
rule change is consistent with the Act 
and the rules and regulations under the 
Act applicable to a national securities 
exchange and, in particular, the 
requirements of section 6(b) of the Act.” 
Specifically, the Exchange believes the 
proposed rule change is consistent with 
the requirements of section 6(b)(5) ® that 
the rules of an exchange be designed to 
promote just and equitable principles of 
trade, to prevent fraudulent and 
manipulative acts and, in general, to 
protect investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


CBOE does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange neither received nor 
solicited written comments on the 
proposal. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Because the foregoing rule does not (i) 
significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
for 30 days from the date on which it 
was filed, or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest, provided that the 
Exchange has given the Commission 


- written notice of its intent to file the 


proposed rule change prior to the date 


5 CBOE Rules 8.3 and 8.4 provide that Market- 
Makers and RMMs, respectively, can create a 
Virtual Trading Crowd (“VTC”) Appointment, 
which confers the right to quote electronically in a 
certain number of products selected from various 
“Tiers.”’ Currently, there are five Tiers (Tiers A, B, 
C, D, and E) that are structured according to trading 
volume statistics, an ““A++” Tier which consists of 
options on the CBOE Volatility Index (VIX), and an 
“A+” Tier which consists of two option classes— 
options on Standard & Poor’s Depositary Receipts 
(SPY) and options on the Nasdaq-100 Index 
Tracking Stock (QQQQ). These Tiers are also 


utilized for purposes of determining DPM and e- 


DPM membership ownership requirements as 
provided in CBOE Rules 8.85 and 8.92, 
respectively. 
715 U.S.C. 78f(b). 
815 U.S.C. 78f(b)(5). 
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of filing of the proposed rule change or 
such shorter time as designated by the 
Commission, the proposed rule change 
has become effective pursuant to section 
19(b)(3)(A) of the Act ® and Rule 19b— 
4()(6) thereunder. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

Under Rule 19b—4(f)(6)(iii) of the 
Act,"! the proposal does not become 
operative for 30 days after the date of its 
filing, or such shorter time as the ~ 
Commission may designate if consistent 
with the protection of investors and the 
public interest. The Exchange has 
requested that the Commission waive 
the five-day pre-filing requirement and 
accelerate the 30-day operative date. 
The Commission, consistent with the 
protection of investors and the public 
interest, has determined to waive the 
five-day pre-filing requirement and to 
accelerate the 30-day operative date to 
allow DXL options to be traded on 
Hybrid 2.0 without delay.12 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-CBOE-2006-79 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-CBOE-2006-79. This file 
number should be included on the 


915 U.S.C. 78s(b)(3)(A). 

1047 CFR 240.19b—4(f)(6). 

1117 CFR 240.19b—4(f)(6)(iii). 

12 For purposes only of waiving the five-day pre- 
filing requirement and accelerating the 30-day 
operative period for this proposal, the Commission 
has considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 


subject line if e-mail is used. To help the | 


Commission process and review your 
comments more efficiently, please use 
only one method. The Cgmmission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtm!). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, willbe | 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the CBOE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-CBOE-2006-79 and should 
be submitted on or before October 27, 
2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 14 


Nancy M. Morris, 

Secretary. 

{FR Doc. E6—-16579 Filed 10-5—06; 8:45 am] 
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September 29, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’)? and Rule 19b—4 thereunder,? 
notice is hereby given that on 
September 21, 2006, the International 
Securities Exchange, LLC (““Exchange”’ 
or “‘ISE’’) filed with the Securities and 
Exchange Commission (‘“‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 


1317 CFR 200.30-3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


have been prepared by the ISE. The 
Exchange filed the proposal pursuant to 
Section 19(b)(3)(A) of the Act 3 and Rule 
19b—4(f)(5) thereunder,* which renders 
the proposal effective upon filing with 
the Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The ISE is proposing to extend the 
pilot period for the system change that 
identifies to a Directed Market Maker 
(“DMM”’) the identity of the firm 
entering a Directed Order until January 
31, 2006. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


On January 5, 2006, the ISE initiated 
a system change to identify to a DMM 
the identity of the firm entering a 
Directed Order. The ISE filed this 
system change on a pilot basis under 
Section 19(b)(3)(A) of the Act and Rule 
19b—4(f)(5) thereunder 5 so that it would 
be effective while the Commission 
considered a separate proposed rule 
change filed under Section 19(b)(2) of 
the Act to amend the ISE’s rules to 
reflect the system change on a 
permanent basis (‘“‘Permanent Rule 
Change’’).© The pilot currently expires 
on September 30, 2006,” but the 


315 U.S.C. 78s(b)(3)(A). 

417 CFR 240.19b—4(f)(5). 

5 Securities Exchange Act Release No. 53104 (Jan. 
11, 2006), 71 FR 2142 (Jan. 19, 2006) (Notice of 
Filing and Immediate Effectiveness for SR-ISE- 
2006-02). 

6 Securities Exchange Act Release No. 53103 (Jan. 
11, 2006), 71 FR 3144 (Jan. 19, 2006) (Notice of 
Filing for SR-ISE-2006-01). 

7 Securities Exchange Act Release No. 54083 
(June 30, 2006), 71 FR 38920 (July 10, 2006) (Notice 
of Filing and Immediate Effectiveness for SR-ISE- 
2006-35). : 
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Commission has not yet taken action 
with respect to the Permanent Rule 
Change. Accordingly, the Exchange 
proposes to extend the pilot until 
January 31, 2007, so that the system 
change will remain in effect while the 
Commission continues to evaluate the 
Permanent Rule Change.® 


2. Statutory Basis 


The Exchange believes the proposed 
rule change is consistent with the 
requirements of Section 6(b)(5) of the 
Act? that the rules of an exchange be 
designed to promote just and equitable 
principles of trade, to prevent 
fraudulent and manipulative acts and 
practices, and, in general, to protect 
investors and the public interest. 
Extension of the pilot program will 
allow the Exchange to remain 
competitive with the Boston Options . 
Exchange (‘‘BOX’’), which operates a 
directed order program that discloses 
the identity of an entering firm to the 
BOX directed market maker.1° 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


ISE does not believe that the proposed 
rule change will impose any burden on 
competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange neither received nor 
solicited written comments on the 
proposal. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Because the foregoing proposed rule 
change effects a change in an existing 
order entry or trading system that (i) 
Does not significantly affect the 
protection of investors or the public 
interest; (ii) does not impose any 
significant burden on competition; and 
(iii) does not have the effect of limiting 
the access to or availability of the 
system, it has become effective pursuant 
to Section 19(b)(3)(A)(iii) of the Act 1 
and Rule 19b—4(f)(5) thereunder. 12 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 


8 The ISE anticipated that extension of the pilot 
might be necessary and included this in the filing 
for the initial pilot. See supra note 5. 

915 U.S.C. 78f(b)(5). 

10 See Securities Exchange Act Kelease No. 53015 
(Dec. 22, 2005), 70 FR 77207 (Dec. 29, 2005). 

1115 U.S.C. 78s(b)(3)(A). . 

1217 CFR 240.19b—4(f)(5). 


such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest for the protection of investors, 
or otherwise in furtherance of the 
proposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-ISE-2006-—57 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-ISE-2006-—57. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the : 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the ISE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-ISE-2006-—57 and should be 
submitted on or before October 27, 
2006. : 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.?3 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-16545 Filed 10-5—06; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54540; File No. SR-ISE- 
2006-58] 


Self-Regulatory Organizations; 
International Securities Exchange, 
LLC; Notice of Filing and immediate 
Effectiveness of Proposed Rule 
Change Relating to the Exercise 
Deadline for Quarterly Options Series 


September 29, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on 
September 26, 2006, the International _ 
Securities Exchange, LLC (‘‘Exchange”’ 
or ‘“ISE’’) filed with the Securities and 
Exchange Commission the proposed 
rule change as described in Items I and 
II below, which items have been 
prepared by the Exchange. The 
Commission has designated this 
proposed rule change as non- 
controversial under Section 
19(b)(3)(A)(iii) of the Act? and Rule 
19b—4(f)(6) thereunder,* which renders 
the proposed rule change effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The ISE proposes to amend ISE rule 
1100(c) “Exercise of Options Contracts.” 
The text of the proposed rule change is 
set forth below. Proposed new language 
is italicized. 


Rule 1100. Exercise of Options 
Contracts 


(a)-(b) No Change. 

(c) Exercise cut-off time. Option 
holders have until 5:30 p.m. Eastern 
Time on the business day immediately 
prior to the expiration date or, in the 
case of Quarterly Options Series, on the 
expiration date, to make a final decision 


13.17 CFR 200.30-3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

315 U.S.C. 78s(b)(3)(A)(iii). 
417 CFR 240.19b-4(£)(6). 
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to exercise or not exercise an expiring 
option. For customer accounts, 
Members may not accept exercise 
instructions after 5:30 p.m. Eastern 
Time but have until 6:30 p.m. Eastern 
Time to submit a Contrary Exercise 
Advice. For non-customer accounts, 
Members may not accept exercise 
instructions after 5:30 p.m. Eastern 
Time but have until 6:30 p.m. Eastern 
Time to submit a Contrary Exercise 
Advice if such Member employs an 
electronic submission procedure with 
time stamp for the submission of 
exercise instructions by option holders. 
Consistent with Supplemental Material 
.03, Members are required to submit a 
Contrary Exercise Advice by 5:30 p.m. 
for non-customer accounts if such 
Members do not employ an electronic 
submission procedure with time stamp 
for the submission of exercise 
instructions by option holders. 

No C 


* * * 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the esac Rule 
Change 


1. Purpose 


The ISE proposes to amend its rule 
regarding exercise cut-off time to revise 
‘its application to Quarterly Options 
Series. Currently, under ISE Rule 
1100(c), option holders have until 5:30 
p.m. Eastern Time on the business day 
immediately prior to the expiration date 
to make a final decision to exercise or 
not exercise an expiring option. The 
rule in its current form would require 
the holder of a quarterly option to 
decide whether to exercise or not 
exercise an expiring option on the 
business day immediately prior to the 
expiration date. However, since 
Quarterly Options Series continue to 
trade on the expiration date, an option 
holder would have to make the decision 
whether to exercise an expiring option 
without the knowledge of what the 


closing price of the underlying security 
would be on expiration. Accordingly, 
the Exchange proposes to amend Rule 
1100(c) so that a holder of an expiring 
quarterly option has until 5:30 p.m. on 
the expiration date to decide whether to 
exercise or not exercise an expiring 
quarterly option. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act in general, and 
Section 6(b)(5) of the Act ® specifically, 
in that it is designed to promote just and 
equitable principles of trade, to prevent 
fraudulent and manipulative acts and 
practices, and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The Exchange believes that the 
proposed rule change will not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The Exchange has filed the proposed 
rule change pursuant to Section 
19(b)(3)(A) of the Act? and 
subparagraph (f)(6) of Rule 19b—4 
thereunder.® Because the foregoing 
proposed rule change (i) does not 
significantly affect the protection of 
investors or the public interest; (ii) does 
not impose any significant burden on 
competition; and (iii) the Exchange 
provided the Commission with notice of 
its intent to file the proposed rule 
change at least five days prior to the 
filing date, the proposed rule change has 
become effective pursuant to Section 
19(b)(3)(A) of the Act and Rule 19b— 
4(f)(6)(iii) thereunder. 

A proposed rule change filed under 
Rule 19b—4(f)(6) normally does not 
become operative for 30 days after the 
date of filing. However, Rule 19b-— 


515 U.S.C. 78f(b). 

615 U.S.C. 78f(b)(5). 

715 U.S.C. 78s(b)(3)(A). 

817 CFR 240.19b-4(f)(6). 

*Rule 19b—4(f)(6)(iii) requires the Exchange to 
give written notice to the Commission of its intent 
to file the proposed rule change five business days 
prior to filing. The Exchange provided the 
Commission with such notice on September 6, 
2006. 


4(f)(6)(iii) permits the Commission to 
waive the operative delay if such action 
is consistent with the protection of 
investors and the public interest. The 
Exchange has asked the Commission to 
waive the operative delay to permit the 
proposed rule change to become 
effective prior to the 30th day after 
filing. 

The Commission believes that 
waiving the 30-day operative delay is 
consistent with the protection of 
investors and the public interest. 
Waiving the operative delay will allow 
the Exchange to permit exercise of a 
Quarterly Options Series at any time 
until the close of business on its 
expiration date starting with the third 
quarter 2006 expirations on Friday, 
September 29, 2006, and consequently 
will benefit investors. Therefore the 
Commission has determined to waive 
the 30-day delay and allow the 
proposed rule change to become 
operative immediately.'° 

At any time within sixty (60) days of 
the filing of the proposed rule change, 
the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public - 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (hitp://www.sec. gow! 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR-ISE-2006-58 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. All submissions should 
refer to File Number SR-ISE—2006-58. 
This file number should be included on 
the subject line if e-mail is used. To help 
the Commission process and review 
your comments more efficiently, please 


10 For purposes only of waiving the operative 
delay of this proposal, the Commission notes that 
it has considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 
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use only one method. The Commission 
will post all comments on the 
Commission’s Internet Web site (http:// 
www.sec.gov/rules/sro.shtml). Copies of 
the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the © 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the ISE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-ISE-2006-58 and should be 
submitted on or before October 27, 
2006. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.?? 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-16583 Filed 10—5-06; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—-54537; File No. SR-NASD- 
2006-091] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Order Approving a - 
Proposed Rule Change and 
Amendment No. 2 Thereto and Notice 
of Filing and Order Granting 

_ Accelerated Approval to Amendment 
No. 3 Thereto to Align NASD Rules 
With Regulation NMS 


September 28, 2006. 


I. Introduction 


On July 28, 2006, the National 
Association of Securities Dealers, Inc. 
(“NASD”) filed with the Securities and 
Exchange Commission (‘“‘Commission’’), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’)! and Rule 19b—4 thereunder,? a 
proposed rule-change to align its rules, 


1117 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


including those governing the 
Alternative Display Facility (‘““ADF’’), 
with Regulation NMS under the Act 
(“Regulation NMS’’).2 On August 4, 
2006, NASD filed Amendment No. 1 to 
the proposed rule change. Also on 
August 4, 2006, NASD withdrew 
Amendment No. 1 and filed 
Amendment No. 2 to the proposed rule 
change. The proposed rule change, as 
amended, was published for comment 
in the Federal Register on August 14, 
2006.4 The Commission received no 
comments on the proposal. 

On September 27, 2006, NASD filed 
Amendment No. 3 to the proposed rule 
change.® This order approves the 
proposed rule change, as amended by 
Amendment No. 2, grants accelerated 
approval to Amendment No. 3 to the 
proposed rule change, and solicits 
comments from interested persons on 
Amendment No. 3. 


Il. Description 


NASD proposes to amend its rules to 
comply with Rules 610 and 611 of 
Regulation NMS (‘‘Access Rule’”’ and 
“Order Protection Rule,” respectively).® 
Additionally, NASD proposes to revise 
its Certification Record, which each 
ADF Trading Center is required to 
complete prior to being permitted to 
post quotations through the ADF, and 


317 CFR 242.600 et seq. See also Securities 
Exchange Act Release No. 51808 (June 9, 2005), 70 
FR 37496 (June 29, 2005) (“Regulation NMS 
Adopting Release”). 

4 See Securities Exchange Act Release No. 54277 
(August 4, 2006), 71 FR 46527 (‘notice’). 

5In Amendment No. 3, NASD: (1) Added 
language to NASD Rule 4611A(a) stating that the 
priority for determining the bid and offer to be 
designated the protected quotation on the ADF 
would be price, size, and time and clarified in its 
Form 19b—4 submission that the protected 
quotation would be associated with a single market 
participant identifier (“MPID”); (2) modified Item 4 
of the proposed Certification Record to make clear 
that an ADF Trading Center must respond to orders 
immediately and automatically and must respond 
to intermarket sweep orders (“ISOs’’) consistent 
with Regulation NMS; (3) modified Item 10 of the 
proposed Certification Record to make clear that an 
ADF Trading Center must post its relevant 
connectivity and access technical specifications on 
its Web site; (4) added new Item 13 to the proposed 
Certification Record regarding the self-help 
exception to Rule 611 of Regulation NMS; (5) 
clarified the definition of “system outage” in 
proposed NASD Rule 4300A(e)(2); (6) revised 
proposed NASD Rule 46194 to track more closely 
proposed NASD Rule 4300A(e)(2); (7) indicated that 
the Certification Record and certification 
procedures will be effective upon approval of the 
proposal; (8) stated that NASD would make its 
approved connectivity provider list available prior 
to October 16, 2006; (9) clarified that current ADF 
Trading Centers would be required to publish 
appropriate technical specifications, consistent 
with the proposed Certification Record, no later 
than October 16, 2006; (10) stated that NASD would 
provide a link to each such ADF Trading Center’s 
specifications on its Web site; and (11) made minor 
technical changes to the proposal. 

617 CFR 242.610 and 242.611. 


thereafter, to recertify on an annual 
basis. NASD also proposes to amend its 
rules that govern quoting, trade 
reporting, and clearing through the ADF 


- to extend this functionality to all NMS 


stocks, as defined in Rule 600(b)(47) of 
Regulation NMS.’ Finally, NASD 
proposes to reorganize the ADF trade 
reporting rules and make certain 
technical changes to enhance the clarity 
of the ADF rules. 

NASD stated in Amendment No. 3 
that the changes to the Certification 
Record and certification procedures will 
become effective upon approval of the 
proposal by the Commission. All other 
rule changes in the proposal will 
become effective on the Regulation NMS 
Trading Phase Date—February 5, 2007. 


Automated Quotations 


NASD proposes to amend its Rule 
4300A(e) to require that an ADF Trading 
Center submit only automated 
quotations, as defined in Rule 600(b)(3) 
of Regulation NMS,® to the ADF, and to 
specifically state that manual 
quotations, as defined in Rule 600(b)(37) 
of Regulation NMS,° shall not be 
submitted to the ADF. Pursuant to 
proposed NASD Rule 4300A(a)(4), each 
ADF Trading Center must demonstrate 
to NASD that it has sufficient 
technology to automatically update its 
quotations and immediately respond to 
orders for execution directly against the 
individual ADF Trading Center’s best 
bid or offer (i.e., sufficient technology to 
display automated quotations). In 
addition, NASD Rule 4300A(e) would 
require each ADF Trading Center to 
adopt policies and procedures to ensure 
that only automated quotations are 
submitted to the ADF, and each ADF 
Trading Center would be required to 
monitor its systems on a real-time basis 
to assess whether they are functioning 
properly. 

NASD also proposes to amend the 
system outage procedures in its Rule 
4300A. A system outage would now be 
defined in NASD Rule 4300A(e)(2) as an 
inability to post automated quotations 
or an inability to respond to orders 
immediately and automatically.'° 
Pursuant to proposed NASD Rule 
4619A, if an ADF Trading Center were 
unable to submit automated quotations 
or were unable to respond immediately 
and automatically to orders, it would 


717 CFR 242.600(b)(47). 

817 CFR 242.600(b)(3). 

917 CFR 242.600(b)(37). 

10NASD also proposes to delete existing NASD 
IM-—4613A that bans the automated update of 
certain quotations through the ADF. NASD 
originally adopted this IM to address capacity and 
operation concerns, but it no longer believes such 
a prohibition is necessary. 
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have to withdraw its quotations from 
the ADF and notify ADF Operations. 
NASD proposes that, pursuant to these 
rules, ADF Operations would 
determine: (1) When three unexcused 
outages during a five-day period should 
result in the suspension of an ADF 
Trading Center from quoting in the ADF 
for a period of 20 days; and (2) in its 
discretion, whether an outage should be 
excused without limitation. NASD 
could suspend, condition, limit, 
prohibit, or terminate an ADF Trading 
Center’s authority to enter quotations in 
one or more ADF-eligible securities for 
violations of applicable requirements or 
prohibitions, pursuant to proposed _ 
NASD Rule 4621A."1 

Only a single quotation of a single 
ADF Trading Center would be the 
source of a protected bid or a protected 
offer, as defined in Rule 600(b)(57) of 
Regulation NMS.12 Among the bids and 
offers of all ADF Trading Centers, the 
protected bid and protected offer would 
be identified by NASD based upon 
price, size, and time ene: 13 


Access Rule 


NASD proposes to amend its Rule 
4300A to promote compliance by ADF 
Trading Centers with the access 
standards set forth in Rule 610 of 
Regulation NMS. Specifically, pursuant 
to amended NASD Rules 4300A(a)(3) 
and 4300A(a)(5), each ADF Trading 
Center must: (1) provide a level and cost 
of access to its quotations in an NMS 
stock displayed in the ADF that is 
substantially equivalent to the level and 
cost of access to quotations in that NMS 
stock displayed by SRO trading 
facilities; and (2) ensure that it does not 
impose unfairly discriminatory terms 
that prevent or inhibit any person from 
obtaining, through a registered broker- 
dealer, efficient access to such 
quotations. In addition, NASD proposes 
to amend its Rule 4300A to require an 
ADF Trading Center to provide direct 
electronic access to registered broker- 
dealers, and its Rule 4400A to provide 
standing for any registered broker- 
dealer, not just an NASD member, to file 


11 The Commission notes that this remedy is in 
addition to any remedy NASD may pursue against 
an ADF Trading Center for inadequate policies and 
procedures to ensure that only automated 
quotations are submitted to the ADF. The ADF 
Trading Center would still have an obligation to 
post only automated quotations, pursuant to NASD 
Rule 4300A(e). 

1217 CFR 242.600(b)(57). 

13 As revised in Amendment No. 3, NASD Rule 
4611A(a) would provide that the ADF’s protected 
quotation will be identified by NASD based upon 
price, size, and time priority. In addition, NASD 
clarified that the protected quotation would be 
submitted through and associated with a single 
MPID. See also notice, 71 FR at 46528, n.10. 


a complaint with NASD alleging a 
denial of direct or indirect access. 

Amended Rule 4300A(d)(1) would 
require each ADF Trading Center to use 
communication services that are 
deemed sufficient by NASD." To 
facilitate this effort, NASD staff would 
develop and post on the NASD Web site 
a list of NASD-approved private sector 
connectivity providers (e.g., financial 
extranet services and direct market 
access firms).15 Each ADF Trading 
Center would be required to be 
accessible through at least two approved 
connectivity providers. Also, each ADF 
Trading Center would be required to 
provide a certification regarding its 
ability to make available to market 
participants a substantially equivalent 
level and cost of access to that offered 
by SRO trading facilities, consistent 
with the Access Rule.'® 

In addition, NASD proposes to adopt 
new Rule 4130A that would require 
each member to reasonably avoid 
displaying any quotation that locks or 
crosses a protected quotation in an NMS 
stock during regular trading hours, 
unless it meets a specified exception. In 
light of this new rule, NASD would 
delete certain provisions in existing 
NASD Rule 4613A that address locked 
or crossed intra-market quotations 
during regular trading hours. NASD 
Rule 4613A would continue to address 
locked or crossed quotation conditions 
in the ADF prior to market opening (i.e., 
9:30 a.m. Eastern Time). 


Certification Record 


NASD proposes certain changes to its 
Certification Record and certification 
process to ensure that each ADF Trading 
Center has the capability to comply with 
the Order Protection Rule and Access 
Rule.!” Proposed NASD Rule 
4200A(a)(5) provides that an ADF 
Trading Center must execute and 
continue to comply with its 
Certification Record to be eligible to 
display quotations through the ADF. 

The Certification Record would 
require each ADF Trading Center to 
certify, among other things, that it: 


14 As stated in the notice, NASD staff would not 
necessarily review the technical functionality of the 
various connectivity providers, but would assess 
the reliability, cost effectiveness, and the extent to 
which the service is sufficiently prevalent among 
firms that require the ability to route orders to an 
ADF Trading Center to meet their obligations under 
the Order Protection Rule. 

15 See Amendment No. 3, Changes to Form 19b- 
4, Item 4. 

16 See infra note 23 and accompanying text. 

17 NASD’s proposed Certification Record was 
filed as Exhibit 3 to its proposal and was published 
on the Commission’s Web site (http://www.sec.gov/ 
rules/sro.shtml). The Certification Record is 
described in detail in the notice. 


e Monitors in real-time away market 
protected quotations; 18 

e Will submit only automated 
quotations for display on the ADF; 19 

e Offers immediate-or-cancel order 
and ISO 2° execution functionality for 
execution against its protected 
quotations to those required to be 
granted access to protected quotations 
consistent with Regulation NMS; 21 

e Offers fair and 
access; 22 

e Provides a level and cost of access 
to quotations displayed through the 
ADF that is substantially equivalent to 
the level and cost of access offered by 
SRO trading facilities generally; 23 

e Will make publicly available on its 
Internet Web site relevant connectivity 
and access technical specifications; 24 
and 

e Will transmit to ADF Operations 
any notification received or transmitted 
by it regarding use of the self-help 
exception to the Order Protection Rule 
(i.e., Rule 611(b)(1)). 

Documentation would have to be filed 
with NASD to demonstrate that the 
certifications are reasonably supported. 
In addition, each enumerated item 
would have to be certified by a duly 
authorized representative of the ADF 
Trading Center at the time of the initial 
application.2> Recertification would be 
required within 30 days of the end of 
each ADF Trading Center’s fiscal year. 
As provided in proposed NASD Rule 


18 See Certification Record, Item 2 (also requiring 
a clock synchronization protocol). 

19 See Certification Record, Item 3. 

20 See 17 CFR 242.600(b)(30). 

21 See Certification Record, Item 4. 

22 See Certification Record, Item 5. 

23 See Certification Record, Item 7. An ADF 
Trading Center would also certify that, to the extent 
that NASD deems such ADF Trading Center not to 
be granting the requisite level and cost of access, 
that ADF Trading Center would be required by 
NASD to defray the connectivity costs of those 
persons entitled to access the ADF Trading Center. 
See Certification Record, Item 8. Moreover, if an 
ADF Trading Center charges a fee in excess of the 
fee cap for accessing orders other than protected 
quotations, it must certify that it will provide 
functionality that prevents market participants from 
inadvertently accessing a non-protected quotation 
and being charged a fee in excess of the fee cap. 
See Certification Record, Item 6. 

24 See Certification Record, Item 10. Consistent 
with Regulation NMS, NASD will require current 
ADF Trading Centers to publish such technical 
specifications no later than October 16, 2006. See 
Amendment No. 3, Changes to Form 19b-4, Item 6. 
NASD will identify each ADF Trading Center on 
NASD’s Web site and provide a link to the final 
technical specifications. Id. 

25 Current ADF Trading Centers also would be 
required to be re-certified prior to the 
implementation of Regulation NMS and comply 


with applicable Regulation NMS requirements prior . 


to the Specifications Date—October 16, 2006—and 
Trading Phase Date—February 5, 2007. 
Accordingly, there will be no ‘“‘grandfather”’ 
allowance for current ADF Trading Centers. 


| 
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4300A(c), NASD’s acceptance of an ADF 
Trading Center’s Certification Record 
would not relieve the ADF Trading 
Center of any of its ongoing obligations 
and would not constitute an estoppel as 
to NASD or bind NASD in any 
subsequent administrative, civil, or 
disciplinary proceeding. 


Extending ADF Functionality to All 
NMS Stocks 


NASD proposes to extend the ADF’s 
quoting, trade reporting, and clearing 
functionality by changing the definition 
of ““ADF-eligible security” to include all 
NMS stocks, not just Nasdaq stocks. In 
addition, NASD proposes to amend the 
ADF rules to adopt uniform rules 
governing quoting and trade reporting 
for NMS stocks, and amend certain 
other rules to reflect the inclusion of all 
‘NMS stocks in the ADF.2® 
Correspondingly, NASD also proposes 
to delete the NASD Rule 5200 series 
relating to the Intermarket Trading 
System Plan (“ITS Plan’), reflecting the 
fact that subsequent to the Trading 
Phase Date—February 5, 2007—it is 
expected that the ITS Plan will cease to 
be operative.?7 


Changes to ADF Trade Reporting Rules 


_ NASD proposes to clarify the ADF 
trade reporting rules by, among other 
things, amending: (1) NASD Rule 
4630A, to provide that a transaction 
executed otherwise than on an exchange 
would have to be reported to the Trade 
Reporting and Comparison Service 
(‘““TRACS’’), in accordance with NASD 
Rule 4632A or another pertinent NASD 
rule, unless it were reported to another 
facility designated by the Commission 
as being authorized to accept trade 
reports for trades executed otherwise 
than on an exchange; 28 (2) NASD Rule 
4632A(f), to expressly prohibit 
aggregation of individual executions of 
orders in a security at the same price 
into a single transaction report; and (3) 
NASD Rule 4632A()), to clarify a 
member’s obligation under ADF rules to 
report cancelled trades in a timely 
manner.?9 


26 NASD would delete the existing NASD Rule 
6300 and 6400 series, relevant portions of which are 
being incorporated into the NASD Rule 4000A 
series, which governs the ADF. 

27 See Securities Exchange Act Release No. 53829 
(May 18, 2006), 71 FR 30038, 30039 (May 24, 2006) 
(‘Regulation NMS Compliance Release’’). 

28 See, e.g., Securities Exchange Act Release No. 
54084 (June 30, 2006), 71 FR 38935 (July 10, 2006) 
(File No. SR-NASD-2005-087) (establishing, 

’ among other things, rules for the trade reporting of 
transactions otherwise than on an exchange through 
the Trade Reporting Facility). 

29 Corresponding changes are being proposed to 
NASD’s Rule 6100A series governing the use of 
TRACS to reflect the inclusion of all NMS stocks 
in the ADF. 


In addition, proposed NASD Rule 
4632A(a)(4) would expressly require 
reporting members to append certain 
new trade report modifiers to a last sale 
report. In particular, NASD would adopt 
a new modifier (.X) for reporting a trade- 
through of a protected quotation that 
qualifies for one of certain exceptions or 
exemptions from the Order Protection 
Rule. The reporting member would also 
be required to append a separate unique 
modifier, if applicable, to identify the 
specific applicable exception or 
exemption upon which the member is 
relying.°° Proposed NASD Rule 
4632A(a)(4) further provides that, to 
ensure consistency in the usage of such 
modifiers, trades will be identified in 
accordance with the specifications 
approved by the Operating Committee 
of the relevant national market system 
plan (‘““NMS Plan’’).31 NASD has 
represented that it would provide a 
comprehensive list of all required 
modifiers when it publishes the ADF 
technical specifications on or before 
October 16, 2006.32 


III. Discussion and Commission 
Findings 

After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities association.?? In 
particular, the Commission finds that 
the proposal is consistent with Section 
15A(b)(6) of the Act 34 in that it is 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, and, in general, to protect 
investors and the public interest. In 
addition, the Commission finds that the 
proposal is consistent with Section 
15A(b)(11) of the Act 35 in that it is 
designed to produce fair and 
informative quotations, to prevent 
fictitious or misleading quotations, and 
to promote orderly procedures for 
collecting, distributing, and publishing 
quotations. Finally, as discussed in 
more detail below, the Commission 


30[n its proposal, NASD stated that a firm is 
responsible for ensuring that the specific 
transaction falls expressly into an exception set 
forth in the Order Protection Rule. 

31 NASD would require reporting members, 
including ADF Trading Centers, to append 
additional NASD-specific trade report modifiers in 
certain situations. 

32 See notice, 71 FR at 46529; Amendment No. 2, 
Changes to Form 19b-—4, Item 6. 

33 In approving this proposed rule change, the 
Commission notes that it has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. See 15 U:S.C. 78c(f). 

3415 U.S.C. 780—-3(b)(6). 

35 15 U.S.C. 780—-3(b)(11). 


believes that the proposal is reasonably 
designed to conform NASD’s rules to, 
and promote ADF Trading Centers’ 
compliance with, the requirements of 
Regulation NMS. 


A. Rule Changes Related to Regulation 
NMS 


Rule 611 of Regulation NMS requires 
every trading center to establish, 
maintain, and enforce written policies 
and procedures that are reasonably 
designed to prevent trade-throughs on 
that trading center of “protected 
quotations” in NMS stocks (unless an 
exception or exemption applies). A 
protected quotation is a bid or offer 
displayed by an “‘automated trading 
center” pursuant to an effective national 
market system plan that, with respect to 
NASD, is the best bid or offer displayed 
on the ADF.%® An automated trading 
center is a trading center that has 
implemented such systems, procedures, 
and rules as are necessary to render it 
capable of displaying quotations that 
meet the requirements for ‘automated 
quotations.” $7 An automated quotation 
is a quotation displayed by a trading 
center that, among other things, permits 
an incoming order to be marked 
immediate-or-cancel, immediately and 
automatically executes an order so 
marked against the displayed quotation, 
or cancels without routing elsewhere, 
immediately transmits a response, and 
immediately and automatically displays 
information that updates the displayed 
quotation to reflect any change to its 
material terms.3® 

The ADF was established as a facility 
of NASD in connection with NASD’s 
severing its affiliation with Nasdaq,°9 
which is now registered as a national 
securities exchange.*° In approving a 
major market structure change to 
Nasdaq—the establishment of its 
SuperMontage trading platform—the 
Commission took the view that market 
participants should not be forced to 
participate in SuperMontage. Therefore, 
the Commission conditioned its 
approval of SuperMontage on NASD, 
having a statutory obligation under 
Section 15A(b)(11) to regulate quoting 
in the over-the-counter (‘‘OTC’’) market, 
establishing an “alternative display 


36 See 17 CFR 242.600(b)(57). 

37 See 17 CFR 242.600(b)(4). 

38 See 17 CFR 242.600(b)(3). 

39 See generally Securities Exchange Act Release 
Nos. 43863 (January 19, 2001), 66 FR 8020 (January 
26, 2001) (““SuperMontage Approval Order’); and 
46249 (July 24, 2002), 67 FR 49822 (July 31, 2002) 
(“ADF Pilot Approval Order”). 

40 See Securities Exchange Act Release Nos. 
53128 (January 13, 2006), 71 FR 3550 (January 23, 
2006); and 54085 (June 30, 2006), 71 FR 38910 (July 
10, 2006). 
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facility.” 41 In its initial approval of the 
ADF pilot, the Commission found that 
this condition to the SuperMontage 
approval had been met and stated that 
the ADF “‘furtfers the public interest by 
ensuring that continuity in the [OTC] 
market is maintained and that the NASD 
satisfies its statutory obligation to 
regulate the [OTC] market.” 4? The 
Commission’s adoption of Regulation 
NMS imposes certain new duties on 
NASD as operator of the ADF, which 
currently is the only “SRO display-only 
facility” in the national market system. 

First, NASD must identify the ADF’s 
protected quotation so that all other 
market participants can readily see what 
Rule 611 requires them to protect. 
Unlike with an exchange, where the 
quotations of two or more exchange 
members can be aggregated to constitute 
a single protected quotation, the best bid 
of the ADF must reflect a single 
quotation of a single ADF Trading 
Center, and the best offer of the ADF 
must reflect a single quotation of a 
single ADF Trading Center.*? Because 
the ADF does not provide execution 
_ functionality, market participants must 
use private linkages to route orders to 
individual ADF Trading Centers. The 
Commission’s approach prevents market 
participants from having to route orders 
to multiple ADF Trading Centers to 
fulfill their obligations under Rule 611 
to satisfy the ADF’s protected quotation. 
This approach treats exchange markets 
comparably with the ADF, as market 
participants need route only a single 
order to an exchange to fulfill any 
obligations under Rule 611.44 

e Commission believes that NASD 

Rule 4611A(a) is reasonably designed to 
identify the ADF protected quotation in 
a manner consistent with Regulation 
NMS and the Act generally. NASD 
clarified that the best bid of the ADF 
will reflect a single quotation of a single 
ADF Trading Center, and the best offer 
of the ADF will reflect a single 
quotation of a single ADF Trading 
Center, in each case represented through 
a single MPID.4° The Commission 
further believes that NASD’s assignment 
of priority based on price, size, and then 
time is reasonable and consistent with 
the Act. Furthermore, as directed by the 
Commission in the Regulation NMS 
Compliance Release, NASD must 


41 See SuperMontage Approval Order, 66 FR at 
8053-54. 


42 ADF Pilot Approval Order, 67 FR at 49848. 

43 See Regulation NMS Adopting Release, 70 FR 
at 37534 (“A best bid and best offer must be 
accessible by routing an order to a single market 
destination. * * *”) 


44 See id., 70 FR at 37529. 


45 See Amendment No. 3, Changes to Form 19b— 
4, Item 2. 


provide on its Web site, on or before the 
Specifications Date—October 16, 2006— 
a hyperlink to the Web site of each ADF 
Trading Center that will set forth the 
required technical specifications, with 
respect to each such ADF Trading 
Center, that are required to be posted by 
that date.46 NASD has stated that a link 
to ADF Trading Centers’ technical 
specifications will be posted on NASD’s 
Web site.47 

Second, as the regulator of quotations 
in the OTC market, NASD must promote 
compliance by ADF Trading Centers 
with the requirements relating to 
automated quotations, which Rule 611 
requires market participants to protect. 
NASD has determined to carry out that 
responsibility by permitting ADF 
Trading Centers to submit only 
automated quotations to the ADF. NASD 
Rule 4300A(e)(1) prohibits manual 
quotations from being submitted to the 
ADF and requires every ADF Trading 
Center to establish policies and 
procedures to ensure that it submits 


_ only automated quotations to the ADF. 


In addition, NASD Rule 4300A(a)(4) 
requires each ADF Trading Center to 
demonstrate to NASD that it has 
sufficient technology to automatically 
update its quotations and immediately 
respond to orders for execution directly 
against its best bid or offer. 
Furthermore, Items 3 and 4 of the 
Certification Record require an ADF 
Trading Center to certify that it will post 
only automated quotations to the ADF 
and that it will be able to respond 
appropriately to incoming orders in 
accordance with Regulation NMS. 

The inability to post automated 
quotations in the ADF or the inability to 
immediately and automatically respond 
to orders would constitute a “system 
outage” under NASD Rule 4300A(e)(2). 
An ADF Trading Center experiencing a 
system outage must immediately 
withdraw its quotations and contact 
ADF Operations, pursuant to NASD 
Rule 4619A. NASD Rule 4621A allows 
NASD to suspend, condition, or 
terminate an ADF Trading Center’s 
authority to enter quotations for 
violating this requirement. 


46 See Regulation NMS Compliance Release, 71 
FR at 30039. 

47 See Amendment No. 3, Changes to Form 19b— 
4, Item 6. NASD will separately require each ADF 
Trading Center to post its final technical 
specifications on its own Web site setting out, 
among other things, how market participants may 
link to it, and how orders must be coded to enable 
access to quotations published on the ADF, 
consistent with the Regulation NMS Compliance 
Release. In this regard, NASD will require current 
ADF Trading Centers to certify that they will 
comply with this requirement and, as appropriate, 
provide ADF Operations with relevant related 
information. 


The Commission believes that 
NASD’s rules relating to the provision of 
automated quotations to the ADF are 
reasonable and consistent with the Act, 
and with Regulation NMS in particular. 
The requirements that an ADF Trading 
Center post only automated quotations 
to the ADF and, in the event of a 
systems problem, withdraw its 
quotations immediately should 
minimize the extent to which the 
systems problems of a particular ADF 
Trading Center interfere with efficient 
trading throughout the national market 
system. The affirmative duty of each 
automated trading center to identify its 
quotations appropriately is a vitally 
important element of Regulation NMS. 
It will help promote the smooth and ~ 
efficient functioning of intermarket 
price priority and trading in general. 
Timely and accurate identification of 
quotations will give investors, broker- 
dealers, and other trading centers ‘ 
essential information concerning the 
status of quotations in NMS stocks, 
thereby minimizing the extent to which 
the systems problems of a particular 
trading center can interfere with 
efficient trading throughout the national 
market system. For example, when a 
trading center experiencing systems 
problems promptly fulfills its duty to 
identify its quotations as manual or 
pulls its quotation altogether, and 
thereby removes them from trade- 
through protection, it will not be 
necessary for other trading centers or 
order-routers to invoke the self-help 
exception. 


Third, for the goals of Regulation 
NMS to be met, NASD must help ~ 
promote efficient access to ADF Trading 
Centers that wish to be eligible for 
protected quotation status without 
displaying their quotations in an SRO 
trading center.*® In the process leading 
to the Commission’s adoption of 
Regulation NMS, various commenters 
expressed concern that it could be 
inefficient to establish linkages to 
numerous individual ADF Trading 
Centers whose quotations are protected 
under Rule 611.49 As the Commission 
itself noted, “the greater the number of 
ADF Trading Centers, the greater the 
number of separate connectivity points 
that market participants will need to 
access to comply with the Order 


48 See Regulation NMS Adopting Release, 70 FR 
at 37543 (‘‘As the self-regulatory authority 
responsible for the OTC market, the NASD must act 
as the ‘gatekeeper’ for the ADF, and, as such, will 
need to closely assess the extent to which ADF 
Trading Centers meet the access standards of Rule 
610.”) 

49 See Regulation NMS Adopting Release, 70 FR 
at 37540, nn. 370, 381. 
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Protection Rule.” 5° To address these 
concerns, the Commission ultimately 
determined that the cost of such access 
passed on to users, and the level of _ 
access generally, must be ‘substantially 
equivalent to the level and cost of access 
to quotations displayed by SRO trading 
facilities.” 51 The Commission further 
stated that ‘‘effective NASD oversight of 
NASD participants” compliance with 
[Rule 610] is critical to the viability of 
the access standards * * * given that 
these participants are not accessible 
through an SRO trading facility.” 52 
The Commission believes that NASD 
has reasonably designed the ADF rules, 
Certification Record, and related 
materials to promote compliance by 
ADF Trading Centers with the 
requirements of the Access Rule. NASD 
Rule 4300A(a)(3) requires each ADF 
Trading Center to provide a level and 
cost of access to its quotations in an 
NMS stock displayed in the ADF that is 
substantially equivalent to the level and 
cost of access te quotations displayed by 
SRO trading facilities in that NMS stock. 
NASD Rule 4300A(a)(5) prohibits an 
ADF Trading Center from imposing 
unfairly discriminatory terms that 
prevent or inhibit any person from 
obtaining, through a registered broker- 
dealer, efficient access to such 
quotations. Items 5 and 7 of the 
Certification Record require an ADF 
Trading Center to certify that it is in 
compliance with the requirements of 
NASD Rules 4300A(a)(5) and 
4300A(a)(3).. NASD Rule 4400A(a) 
allows any registered broker-dealer to 
file a claim for denial of direct or 
indirect access and, if applicable, 
authorizes NASD to withdraw an ADF 
Trading Center’s quotations until 
appropriate access is provided. 

NASD Rule 4300A(d)(1) requires an 
ADF Trading Center to provide direct 
electronic access through the use of at 
least two providers from the list of 
NASD-approved connectivity providers. 
The Commission believes that this is a 
reasonable approach to promote 
compliance by ADF Trading Centers 
with the Access Rule and is, therefore, 
consistent with the Act. NASD also hag 
stated that it would review the list 
periodically and update it on an as- 
needed basis. Therefore, the 
Commission believes that the 
maintenance of this list does not impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act, as required 
by Section 15A(b)(9) of the Act.5# 


50 Id., 70 FR at 37541. 
51 Td., 70 FR at 37542. 
52 Id., 70 FR at 37543. 
5315 U.S.C. 780-3(b)(9). 


Each ADF Trading Center must 
demonstrate its compliance with the 
Access Rule, and in particular that it 
will provide a level and cost of access 
substantially equivalent to the level and 
cost of access to quotations displayed by 
SRO trading facilities. NASD, as the 
regulator of quotations in the OTC 
market, must evaluate “substantially 
equivalent cost of access” on a per- 
transaction basis.°4 In its proposal, 
NASD has indicated that it will consider 
costs related to directly accessing SRO 
trading facilities generally, and more 
specifically, ADF Trading Center and 
SRO connectivity costs such as line 
costs and port charges. In addition, 
NASD stated that it would consider 
costs associated with SRO membership 
in evaluating substantially equivalent 
costs. The Commission expects NASD to 
provide appropriate guidance in 
accordance with these principles to 
ADF Trading Centers, as necessary, in 
connection with their demonstration of 
substantially equivalent access. 


Furthermore, the Commission has 
stated that NASD must make an 
affirmative determination that existing 
ADF Trading Centers are in compliance 
with the requirements of the Access 
Rule, and that, if an ADF Trading Center 
were not so complying, NASD would 
have a responsibility to stop publishing 
its quotations until it comes into 
compliance.5® In the Notice, NASD 


represented that it will comply with this 
directive. 


Fourth, paragraph (d) of the Access 
Rule °© requires each national securities 
exchange and national securities 
association to establish, maintain, and 
enforce written rules that require its 
members reasonably to avoid displaying 
quotations that lock or cross any 
protected quotation in an NMS stock 
and are reasonably designed to assure 


* the reconciliation of locked or crossed 


quotations in an NMS stock. NASD Rule 
4130A requires every NASD member to 
reasonably avoid displaying, or 
engaging in a pattern or practice of 
displaying, any quotations that lock or 
cross a protected quotation and any 
manual quotations that lock or cross a 
quotation previously disseminated 
pursuant to an effective NMS Plan, 


54 The Commission has previously stated that, in 
evaluating access, a $1,000 port charge for an ECN 
participating in the ADF that trades one million 
shares per day would not be substantially 
equivalent to a $1,000 port fee charged by an SRO 
trading facility trading 100 million shares per day. 
See Regulation NMS Adopting Release, 70 FR at 
37543. 

55 See Regulation NMS Adopting Release, 70 FR 
at 37543. 

5617 CFR 242.610(d). 


subject to certain exceptions.°” In 
addition, the rule would require a 
member displaying a manual quotation 
in an NASD facility other than the 

ADF °** that locks or crosses a quotation 
previously disseminated pursuant to an 
effective NMS Plan to promptly 
withdraw the quotation or route an ISO 
to execute against the full displayed size 
of the locked or crossed quotation. The 
Commission believes that NASD Rule 
4130A is reasonably designed to fulfill 
NASD’s obligations under Rule 610(d) 
of Regulation NMS and is, therefore, 
consistent with the Act. 


B. Other Rule Changes 


Currently, the ADF accommodates the 
quoting, trade reporting, and clearing of 
only Nasdaq securities. NASD proposes 
to amend its Rule 4200A(a)(2) to define 
““ADF-eligible security” to include any 
NMS stock, thereby extending the ADF 
quoting, trade reporting, and clearing 
functionality to NMS stocks other than 
those listed on Nasdaq. 
Correspondingly, NASD is deleting the 
existing Rule 6300 and 6400 series, 
which govern the quoting and trade 
reporting of exchange-listed securities, 


because these rules would no longer be 


necessary. NASD also will update 
certain other rules to reflect the 
inclusion of all NMS stocks in the ADF. 
As originally conceived, the ADF 
would have accommodated the quoting, 
trade reporting, and clearing of 
exchange-listed securities as well as 
Nasdaq securities, and would have 
made participation in the ITS Plan 
voluntary for OTC market makers.5? At 
the time of the proposal, commenters 
expressed concern with allowing OTC 
market makers for exchange-listed 
securities to participate in the ITS Plan 
on a voluntary basis.®° Subsequently, 
NASD revised the ADF proposal to 
eliminate the quoting of exchange-listed 
securities, and proposed operating the 
ADF on a pilot basis for Nasdaq. 
securities only.®! With the Access Rule 
of Regulation NMS, however, the 
Commission adopted a private linkage 
approach to promote efficient 
interaction among market participants. 
This approach is expected to replace the 


57 The Commission notes that existing NASD Rule 
4613A will continue to address locked or crossed 
quotation conditions in the ADF prior to market 
opening. 

. 38 As described above, manual quotations shall 
not be submitted to the ADF. See proposed NASD _ 
Rule 4300A(e)(1). 

59 See Securities Exchange Act Release No. 45156 
(December 14, 2001), 67 FR 388 (January 3, 2002). 

6° See Securities Exchange Act Release No. 46249 
(uly 24, 2002), 67 FR 49822 (July 31, 2002) at 
49848, n.26. 

61 See Securities Exchange Act Release No. 46249 
(July 24, 2002), 67 FR 49822 (July 31, 2002). 
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ITS linkage, thus eliminating the 
concern originally expressed by 
commenters. Therefore, the Commission 
believes that it is reasonable and 
consistent with the Act to eliminate the 
restriction on quoting non-Nasdaq NMS 
stocks in the ADF. 

NASD has proposed to delete its Rule 
5200 series relating to the ITS Plan 
effective upon the Trading Phase Date. 
On the Trading Phase Date, it is 
expected that the ITS Plan will cease to 
be operative, and NASD’s rules related 
to the ITS Plan will thus no longer be 
necessary. 

NASD also proposes to amend ADF 
transaction reporting requirements. 
Among other things, NASD Rule 
4632A(a)(4) expressly requires reporting 
members to append certain new trade 
report modifiers to a last sale report to 
more closely align NASD modifiers with 
the exceptions and exemptions from the 
Order Protection Rule. The Commission 
believes that these rules are consistent 
with the Act and should enhance 
consistency for trades that are executed 
in reliance on an exception or 
exemption from Rule 611. The use of 
identical modifiers across all markets 
should facilitate surveillance and 
promote transparency in the 
marketplace.®2 

NASD also has proposed other 
changes to the ADF trade reporting 
rules, including Rules 4300A, 4630A, | 
and 4632A, to enhance their clarity. In 
addition, NASD is correcting cites to the 
Commission’s national market system 
rules that were renumbered by 
Regulation NMS. These changes are 
reasonable and consistent with the Act. 


IV. Accelerated Approval of 
Amendment No. 3 


Pursuant to Section 19(b)(2) of the 
Act,®3 the Commission may not approve 
any proposed rule change, or 
amendment thereto, prior to the 30th 
day after the date of publication of 
notice of the filing thereof, unless the 
Commission finds good cause for so 
doing and publishes its reasons for so 
finding. 

In Amendment No. 3, the NASD 
added. language to its NASD Rule 
4611A(a) stating that the priority for 
determining the bid and offer to be 
designated the protected quotation on 
the ADF would be price, size, and time, 
and clarified in its Form 19b—4 
submission that the best bid and best 
offer would be determined based on 
quotations submitted through 


62 See Regulation NMS Adopting Release, 71 FR 
at 37507, n.73 (‘Such modifiers would greatly 
enhance transparency and minimize the potential 
for false appearances of violations of Rule 611.”) 

63 15 U.S.C. 78s(b)(2). 


individual MPIDs. NASD also modified 
Item 4 of the proposed Certification 
Record to make clear that an ADF 
Trading Center must respond to orders 
immediately and automatically and 
must respond to ISOs consistent with 
Regulation NMS, modified Item 10 of 
the proposed Certification Record to 
make clear that an ADF Trading Center 
must post its relevant connectivity and 
access technical specifications on its 
Web site, and added new Item 13 to the 
proposed Certification Record that 
requires an ADF Trading Center to 
certify that it will transmit to ADF 
Operations any notification received or 
transmitted by it regarding use of the 
self-help exception to the Order 
Protection Rule. In addition, NASD 
clarified the definition of system outage 
in proposed NASD Rule 4300A(e)(2), 
revised proposed NASD Rule 4619A to 
track more closely that definition, and 
made minor technical changes to the 
proposal. Finally, NASD clarified that 
the Certification Record and process for 
certifying ADF Trading Centers will be 
effective upon Commission approval of 
the proposal, that the NASD-approved 
list of connectivity providers will be 
made available prior to October 16, 
2006, that current ADF Trading Centers 
would be required to publish 
appropriate technical specifications no 
later than October 16, 2006, that it 
would provide a link to each such ADF 
Trading Center’s specifications on its 
Web site and that effectiveness of the 
other proposed rules will be the Trading 
Phase Date—February 5, 2007. The 
Commission believes that these changes 
clarify the proposed rules and 
Certification Record and do not raise 
any significant or novel regulatory 
issues. Accordingly, the Commission 
hereby finds good cause for approving 
Amendment No. 3 to the proposed rule 
change prior to the 30th day after 
publishing notice of Amendment No. 3 


_ in the Federal Register. 


V. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
3, including whether Amendment No. 3 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASD-—2006-—091 on the 
subject line: 


Paper 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-NASD-2006-091. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your . 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 


- change that are filed with the 


Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and arty person, other than 
those that may be’ ‘Withheld from the 
public i in accordance with the 
provisions of 5 U.S.C. 552, will be ~ 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of NASD. All 
comments received will be posted 


' without change; the Commission does 


not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASD--2006-091 and 
should be submitted on or before 
October 27, 2006. 


VI. Conclusion 


It is therefore ordered, pursuant to 


~ Section 19(b)(2) of the Act,®4 that the 


proposed rule change (File No. SR—- 
NASD-2006-091), as amended by 
Amendment No. 2, be, and hereby is © 
approved, and that Amendment No. 3 to 
the proposed rule change be, and hereby 
is, approved on an accelerated basis. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.®5 
Nancy M. Morris, 

Secretary. 
{FR Doc. E6—16548 Filed 10-5—06; 8:45 am] 
BILLING CODE 8011-01-P 


6415 U.S.C. 78s(b)(2). 
65 17 CFR 200.30—3(a)(12). 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54549; File No. 
SR-NYSEArca-2006-59] 


Self-Regulatory Organizations; NYSE 


Arca, Inc.; Notice of Filing and Order — 


Granting Accelerated Approval to a 
Proposed Rule Change and 
Amendment No. 1 Thereto Relating To 
Adoption of Regulation NMS 


September 29, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934. 
(“‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on 
September 14, 2006, NYSE Arca, Inc., 
through its wholly owned subsidiary 
NYSE Arca Equities, Inc. (“NYSE Arca’”’ 
or the “Exchange’’), filed with the 
Securities and Exchange Commission: 
(“Commission”), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’)3 and Rule 19b—4 
thereunder,* a proposed rule change to 
amend its rules to conform them to the 
requirements of Regulation NMS under 
the Act (“Regulation NMS”’).5 On 
September 29, 2006, the Exchange filed 
Amendment No. 1 to the proposed rule 
change.® The proposed rule change, as 
amended, is described in Items | and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons 
and is approving the proposal on an 
accelerated basis. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NYSE Arca proposes to amend its 
rules to conform them to the 
requirements of the Commission’s 
Regulation NMS,’ including Rule 611 of 
Regulation NMS and Rule 610 of 
Regulation NMS. In addition, the 
Exchange proposes the adoption of 
other Regulation NMS order types, to 
utilize Regulation NMS terms, for 
example, “Protected Bid,” ‘‘Protected 
Offer” and “Protected Quotation,” and 
to add an additional term, “Protected 
Best Bid and Offer’ (‘‘PBBO’’), which 
mirrors the concept of the NBBO for 
Protected Quotes. Finally, the Exchange 
proposes that this rule filing shall 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

315 U.S.C. 78s(b)(1). 

417 CFR 240.19b—4. 

517 CFR 242.600 et seq. 

6 See Form 19b—4 dated September 28, 2006 
(“Amendment No. 1”). Amendment No. 1 replaces 
and supersedes the original filing in its entirety. 

. 717 CFR 242.600, et seq. 


become effective on February 5, 2007, 
the Trading Phase Date under 
Regulation NMS.® The text of the 
proposed rule change is available at the 
Commission’s Public Reference Room, 
at the Exchange, and on the Exchange’s 
Web site at http://www.nysearca.com. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NYSE Arca included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change, as amended. The 
text of these statements may be 
examined at the places specified in Item 
III below. NYSE Arca has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


NYSE Arca is submitting this rule 
change to bring its rules into conformity 
with Regulation NMS.° NYSE Arca 
proposes revisions to and the adoption 
of certain definitions to conform its 
rules to Regulation NMS. In addition, 
Rule 611 of Regulation NMS requires 
the Exchange to adopt certain order 
types that the Exchange proposes to 
begin utilizing upon the Trading Phase 
Date. 


a. Trading Features of NYSE Arca and 
Rule 611 of Regulation NMS 


NYSE Arca proposes to adopt certain 
trading features to conform to 


® The date the Commission has set for automated 
trading centers to be in compliance with Rule 611 
of Regulation NMS is February 5, 2007 (“Trading 
Phase Date’). See Securities Exchange Act Release 
No. 53829 (May 18, 2006), 71 FR 30038 (May 24, 
2006). 

°Cn June 9, 2905, the Commission issued its 
Regulation NMS Release. See Securities Exchange 
Act Release No. 51808 (June 9, 2005), 70 FR 37495 
(June 29, 2005). Regulation NMS adopted, among 
other things, the Order Protection Rule, requiring 
trading centers to establish, maintain and enforce 
written policies and procedures reasonably 
designed to prevent the execution of trades at prices 
inferior to protected quotations displayed by 
automated trading centers, subject to applicable 
exceptions. Regulation NMS also adopted an Access 
Rule, which: requires fair and non-discriminatory 
access to quotations; establishes a limit on access 
fees to harmonize the pricing of quotations across 
different trading centers; and requires NYSE Arca 
to adopt, maintain and enforce written rules that 
prohibit its members from engaging in a pattern or 


‘practice of displaying any quotations that lock or 


cross protected quotations disseminated pursuant to 
an effective National Market System Plan (“NMS 
Plan”). 


Regulation NMS requirements, 
including: 


i. Quotations and Other Regulation NMS 
Definitions 


The Exchange proposes to adopt 
certain Regulation NMS definitions for 
quotations such as “Protected Bid,” 
“Protected Offer,” “‘Best Protected Bid,” 
“Best Protected Offer,” and “‘Protected 
Quotation.” 1° The Exchange also 
proposes to add the definition of 
“Protected Best Bid and Offer’ 
(“PBBO”’) to distinguish Protected 
NBBO quotes in order to satisfy Rule 
611 of Regulation NMS. The terms 
“Protected Bid,” ‘‘Protected Offer’ 13 
and ‘Protected Quotation” refer to 
automated quotations in NMS 
securities 15 that are displayed by 
“Trading Centers,” disseminated 
pursuant to an effective national market 
system plan, and which are the best bid, 
offer or both bid and offer, respectively, 
of a national securities exchange or a 
national securities association.!® The 
terms “Best Protected Bid,” “Best 
Protected Offer’ will replace the 
references to the national best bid and 
national best offer for all automated 
quotations, and “Protected Best Bid and 
Offer’’ (““PBBO’’) will replace the 
references to the NBBO for all 
automated quotations. 

The Exchange will also utilize the 
terms ‘“‘Automated Trading Center,” 18 ~ 
“Automated Quotation,” 19 and 
“Manual Quotation” 2° as defined by 
Regulation NMS.?! A “Trading Center” 
includes not only Exchange and SRO 
trading facilities, but also Automated 
Trading Systems, exchange and OTC 
Market Makers and any other broker/ 
dealer that internalizes or crosses 
orders.22 

The Exchange also proposes other 
Regulation NMS terms including 
“Effective National Market System 
Plan,” and “Regular Trading Hours,” 2% 
both of which terms shall have the 
meanings set forth in Rule 600(b) of 
Regulation NMS, and “Trade- 
Through,” 24 which shall mean the 


10 See proposed NYSE Arca Rule 1.1(dd). 
11 See proposed NYSE Arca Rule 1.1(eee). 
1217 CFR 242.600(b)(57). 
1317 CFR 242.600(b)(57). 
1447 CFR 242.600(b)(58). 
15 As defined in Rule 600(b)(3) of Regulation 
NMS. 17 CFR 242.600(b)(3). 
16 See proposed NYSE Arca Rule 1.i(eee). 
17 See proposed NYSE Arca Rule 1.1(dd). 
1817 CFR 242.600(b)(4). 
1917 CFR 242.600(b)(3). 
2017 CFR 242.600(b)(37). 
21 See proposed NYSE Arca Rule 1(eee). 
22 See proposed NYSE Arca Rule 1.1(ggg). 
23 See proposed NYSE Arca Rule 1.1(hhh). 
24 See proposed NYSE Arca Rule 1.1(fff). 
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purchase or sale of an NMS stock during 
regular trading hours, either as principal 
or agent, at a price that is lower than a 
Protected Bid or higher than a Protected 
Offer. 


ii. Order Routing 


Consistent with the adoption of the 
Order Protection Rule, NYSE Arca 
proposes to clarify how certain of its 
existing order types will function in the 
Regulation NMS environment, 
including the Limit, Inside Limit, 
Market, Cross, and Q Orders, as 
explained further below. The Exchange 
also proposes additional clarity on how 
Auction functions will work within the 
Regulation NMS environment. For 
Inside Limit, Pegged and Market orders, 
the rules will continue to provide that 
they shall not be executed outside of the 
NBBO.?5 


Limit Orders 


Limit Orders, Reserve Limit Orders, 
and Discretion Limit Orders, will be 
routed to Protected Quotations, but not 
to Manual Quotations. These limit 
orders may lock, cross, and trade- 
through a Manual Quotation without a 
requirement to route away.”® 

Post No Preference (“PNP”) Orders 
and PNP Directed Orders will never 
route away and will be posted in the 
NYSE Arca book if partially executed on 
the Exchange. PNP Orders may lock, 
cross or trade-through a Manual 
Quotation without a requirement to 

-Toute.?7 


Immediate or Cance] (“JOC”) Orders 
will never route away. IOC Orders will 
be permitted to trade-through a Manual 
Quotation.2® 

NOW Orders if routed away will be 
routed to Protected Quotations.29? When 
eligible, Pegged Limit Orders will be 
routed to Protected Quotations and 
Manual Quotations representing (and 
pegged off of) the NBBO.3° 


- Intermarket Sweep Orders with an 
Immediate-or-Cancel designation (“ISO 
IOC”) and ISO Post no Preference (“ISO 
PNP”’) Limit Orders will never be routed 
to either an Automated or Manual 
Quotation and may lock, cross and 
trade-through both Manual Quotations 
and Protected Quotations without 
routing if the User has complied with 
proposed NYSE Arca Rule 


25 See NYSE Arca Rules 7.31(a), (d) and (cc). 
26 See proposed NYSE Arca Rule 7.31(b)(1); 
proposed NYSE Arca Rule 7.31(h)(3)(C); and 
proposed NYSE Arca Rule 7.31(h)(2)(B). 
27 See proposed NYSE Arca Rule 7.31(w). 
28 See proposed NYSE Arca Rule 7.31(e)(3). 
29 See proposed NYSE Arca Rule 7.31(v). 
_ 30See proposed NYSE Arca Rule 7.37. 


7.37(e)(3)(C).31 These orders will require 
specific tape indicators if executed 
under the exemptions provided in Rule 
611(b) of Regulation NMS. 


Inside Limit Orders 


Inside Limit and Pegged Orders will 
be routed to Protected Quotations 
representing the NBBO.%? PNP Inside 
Limit and IOC Inside Limit Orders will 
never be routed to either Automated or 
Manual Quotations. PNP Inside Limit 
Orders, however, cannot lock or cross 
Manual Quotations.?3 NOW Inside 
Limit Orders will be routed to Protected 
Quotations.34 


Market Orders 


When eligible, Market Orders will be 
routed to both Automated and Manual 
Quotations.3> 


Cross Orders 


Cross Orders, including Cross and 
Post Orders, will be routed to a 
Protected Quotation if needed,3® but 
each will be identified as an ISO IOC 
sent to the Protected Quotation 
market.37 A Cross Order may trade- 
through a Manual Quotation without 
routing.3@ A Cross and Post Order may 
lock and cross Manual Quotations, and 
may trade-through Manual 
Quotations.*® Unless marked ISO, 
however, the Cross Order and the Cross 
and Post Orders may not trade-through 
Protected Quotations.4° PNP and IOC 
Crosses may trade-through Manual 
Quotations.*1 


Q Orders 


All Q Orders will never be routed, but 
each may lock, cross and trade-through 
Manual Quotations.4*2 


iii. New Limit Order Types 


The Exchange proposes to add new 
order types that will be consistent with 
Regulation NMS. The new order types 
are “Intermarket Sweep Orders” or 
(“ISO”),43 which is a limit order for an 
NMS stock that meets the requirements 
of Rule 600(b)(30) of Regulation NMS,+4 
an “ISO IOC Order,” which contains the 


31 See proposed NYSE Arca Rule 7.37(g)(2) and 
Proposed NYSE Arca Rule 7.31(w). 
32 See proposed NYSE Arca Rule 7.37(d)(2){A). 
33 See proposed NYSE Arca Rule 7.31(w). 
34 See proposed NYSE Arca Rule 7.31(v). 
35 See proposed NYSE Arca Rule 7.37(d)(2){A). 
36 See proposed NYSE Arca Rule 7.31(s)(2). 
37 See proposed NYSE Arca Rule 7.31(s)(6). 
38 See proposed NYSE Arca Rule 7.31(s). 
39 See proposed NYSE Arca Rule 7.31(s)(3). 
“y See proposed NYSE Arca Rule 7.31(s)(3) and 
4). 
41 See proposed NYSE Arca Rule 7.31(s)(4). 
42 See proposed NYSE Arca Rule 7.31(k). 
43 See proposed NYSE Arca Rule 7.31{jj). 
4417 CFR 242.600(b)(3). 


attributes of the ISO order, but which 
will provide that any remaining balance 
in the order not executed would be 
automatically cancelled,*5 an “ISO 
Order designated as PNP,” which will 
provide for limit orders that are to be 
executed in whole or in part at the 
Exchange, but which may lock and cross 
and trade-through Manual and Protected 
Quotations but only if the User has 
complied with proposed NYSE Arca 
Rule 7.37(e)(3)(C),46 “ISO IOC Cross” 
orders, which may trade-through 
Protected Quotations,*7 and “ISO PNP 
Cross and Post’’ orders, which may 
trade-through Protected Quotations, and 
may lock and cross any quotes, but only 
if the User has complied with proposed 
NYSE Arca Rule 7.37(e)(3)(C).” 48 - 


iv. Auctions 


NYSE Arca Rule 7.35 provides for 
certain Auction sessions, including the 
Opening, Market Order, Halt and 
Closing Auctions. For purposes of 
Regulation NMS, the Exchange will not 
route orders designated for these 
Auctions to any away markets. In 
addition, orders designated for these 
Auctions may trade-through any away 
market pursuant to the exemptions in 
Rule 611 of Regulation NMS,?9 if the 
transaction that constituted the trade- 
through was a single-priced opening, 
reopening, or closing transaction by the 
trading center. Any trade-through 
execution will be designated with the 
appropriate trade modifier as defined by 
the transaction reporting plans. 


b. Exceptions to Locking/Crossing and 
Trade-Throughs 


The Exchange proposes specific trade- 
through restrictions, including how 
orders are handled at NYSE Arca or 
transmitted to another Trading Center 
based upon the Order Protection Rule. 
The Exchange’s systems will prevent the 
execution of all or a part of an inbound 
order if the execution of all or a part of 
the order would violate the Rule 611 of 
Regulation NMS. NYSE Arca proposes 
the following exceptions: 

(1) The “Locking Quotation” or 
“Crossing Quotation” 5° was displayed 
at a time when the Trading Center 
displaying the locked or crossed 
quotation was experiencing a failure, 
material delay, or malfunction of its 
systems or equipment.®! This is known 
as the “self-help exception,” discussed 
further below. The term ‘Crossing . 


45 See proposed NYSE Arca Rule 7.37(g)(2). 

46 See proposed NYSE Arca Rule 7.31(w). 

47 See proposed NYSE Arca Rule 7.31(s)(5)(A). 
48 See proposed NYSE Arca Rule 7.31(s)(5)(B). 
49 See proposed NYSE Arca Rule 7.35(h). 

50 See proposed NYSE Arca Rule 7.37(e). 

51 See proposed NYSE Arca Rule 7.37(e)(3)(A). 
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Quotation”’ 52 will be defined as the 
display of a bid for an NMS stock during 
regular trading hours at a price thatis _ 
higher than the displayed offer for such 
NMS stock previously disseminated 
pursuant to an effective national market 
system plan, or the display of an offer 
for an NMS stock during regular trading 
hours at a price that is lower than the 
displayed price of a bid for such NMS 
stock previously disseminated pursuant 
to an effective national market system 
plan. The term ‘‘Locking Quotation” 53 
will be defined as the display of a bid 
for an NMS stock during regular trading 
hours at a price that equals the 
displayed price of an offer for such NMS 
stock previously disseminated pursuant 
to an effective national market system 

- plan, or the display of an offer for an 
NMS stock during regular trading hours 
at a price that equals the displayed price 
of a bid for such NMS stock previously 
disseminated pursuant to an effective 
national market system plan. 

(2) The Crossing Quotation was 
displayed at atime when a Protected 
Bid was higher than a Protected Offer in 
the NMS stock.54 

(3) The Locking or Crossing Quotation 
was an Automated Quotation, and the 
User of the Exchange displaying such 
Automated Quotation simultaneously 
routed an ISO to execute against the full 
displayed size of any locked or crossed 
Protected Quotation.5® 

NYSE Arca believes that its 
disseminated quotations would 
constitute Automated Quotations under 
the definition set out in Rule 600(b)(3) 
of Regulation NMS,°° and for that 
reason has not submitted rules regarding 
Manual Quotations of its participants. 


52 See proposed NYSE Arca Rule 7.37(e)(1){A). 

53 See proposed NYSE Arca Rule 7.37(e)(1)(B). 

54 See proposed NYSE Arca Rule 7.37(e)(3)(B). 

55 See proposed NYSE Arca Rule 7.37(e)(3)(C). 

56 The definition of automated trading center in 
Rule 600(b)(4) of Regulation NMS, 17 CFR 
242.600(b)(4), requires, among other things, that a 
trading center (1) implement such systems, 
procedures and rules as are necessary to render it 
capable of meeting the requirements for automated 
quotations, as defined in Rule 600(b)(3) of 
Regulation NMS, 17 CFR 242.600(b)(3); and (2) 
immediately identify its quotations as manual 
whenever it has reason to believe it is not capable 
of displaying automated quotations. The definition 
of automated quotation requires, among other ~ 
things, that a trading center provide an immediate 
response to incoming IOC orders and immediately 
update its quotations. NYSE Arca is designed to 
accept IOC orders, to immediately and 
automatically execute an IOC order against the 
displayed BBO up to its full size; to immediately 
and automatically cancel any unexecuted portion of 
the IOC order without routing the order elsewhere; 
to immediately and automatically transmit a 
response to the order-sending participant indicating 
the action taken on the order; and to immediately 
and automatically update the BBO to reflect any 
change that occurred as a result of the execution. 


i. Additional Exceptions 
Self Help 


The Exchange proposes to utilize the 
“self-help” exception to any trade- 
through of a Protected Quotation 
displayed by a Trading Center that is 
experiencing a failure, material delay, or 
malfunction of its systems or 
equipment.®”7 The Exchange will be able 
to ignore another Trading Center’s bid 
and offer if the other Trading Center has 
repeatedly failed to respond within one 
second to an incoming IOC order after 
adjusting for order transmission time. In 
these instances, Protected Quotations 
may be bypassed by: (a) notifying the 
non-responding Trading Center 
immediately after (or at the same time 
as) electing self-help; 5* (b) assessing 
whether the cause of the problem lies 
with the Exchange’s own systems and, 
if so, taking immediate steps to resolve 
the problem; and (c) developing 
objective parameters for monitoring and 
utilizing this exception. 

For purposes of utilizing self-help 
when effecting a trade-through of a 
Protected Quotation displayed by a 
Trading Center, NYSE Arca proposes to 
use mechanisms such as e-mail or other 
mechanisms that may be determined 
between Trading Centers. Generally, the 
NYSE Arca Systems procedures will 
allow for the disregard of Protected 
Quotations of a market against which 
the Exchange has elected self-help, and 
all trades executed under this exception 
will be marked with the appropriate 
identifier specified by the relevant NMS 
Plan. 

Should NYSE Arca determine that the 
problem lies within its own system or 
with its connection to the other Trading 
Center, NYSE Arca shall no longer rely 
on the self-help exception and shall 
notify the other Trading Center that the 
Exchange is no longer claiming the 
exception.5? 


Intermarket Sweep Order Exception 


The Exchange proposes to add new a 
new rule to provide that ISOs may, by 
their definition, trade-through Protected 
Quotations when the Exchange has 
simultaneously routed an ISO to execute 
against the full displayed size of that 
Protected Quotation.®° NYSE Arca will 
accept ISO orders to be executed against 
orders at the Exchange’s Protected 
Quotation without regard to whether the 
execution will trade-through another 
market’s Protected Quotation under the 
assumption that the ISO being routed 


57 See proposed NYSE Arca Rule 7.37(f)(1). 

58 See proposed NYSE Arca Rule 7.37(f)(1)(A). 
59 See proposed NYSE Arca Rule 7.37(f)(1)(B). — 
60 See proposed NYSE Arca Rule 7.37(g)(1). 


has already satisfied the Protected 
Quotations of other Trading Centers. 
The NYSE Arca System may also lock 
or cross an away Protected Quotation if 
the System has first routed an order to 
that quotation and ali better priced 
quotations for their fuil displayed size. 

The Exchange proposes to add a new 
rule to provide that if an ISO is marked 
as “immediate or cancel,” any 
remaining balance in the order will be 
automatically cancelled.®' If an ISO is 
not marked as “immediate or cancel,” 
any remaining balance in the order 
would be displayed by the Exchange 
without regard tc whether that display — 
would lock or cross another market 
center, only if the participant routing 
the order has already sent an order to 
satisfy the quotations of other markets 
so that the display of the order would 
not lock or cross those markets. 


Single-Price Openings, Reopenings, and 
Closing Transactions 


The Exchange proposes to add a new 
rule to provide that a transaction that 
constituted the trade-through is 
excepted from the Order Protection Rule 
if it was a single-priced opening, 
reopening, or closing transaction by the 
Exchange.®2 NYSE Arca will conduct a 
formalized and transparent process for 
executing orders during reopening after 
a trading halt that involves the queuing 
and ultimate execution of multiple 
orders at a single equilibrium price.®* 


Benchmark Trades 


The Exchange proposes to add a new 
rule to provide for the execution of 
volume-weighted average price 
(“VWAP”’) orders, as well as other types 
of orders that are not priced with 
reference to the quoted price of the NMS 
stock at the time of execution and for 
which the material terms were not 
reasonably available at the time the 
commitment to execute the order was 
made. Benchmark Trades will not be 
allowed to trade-through the NYSE Arca 
Book.®4 


Stopped Orders 


The Exchange proposes to add a new 
rule to provide that an exception for 
stopped orders will apply when the 
price of the execution of the stopped 
order was lower (for a buy order) than 
the best Protected Bid at the time of 
execution, or was higher (for a sell 
order) than the best Protected Offer at 
the time of execution. This exception is 
contingent upon the User having agreed 

61 See proposed NYSE Arca Rule 7.37(g)(2). 
62 See proposed NYSE Arca Rule 7.37(g)(3). 
63 See proposed NYSE Arca Rule 7.35(f). 

64 See proposed NYSE Arca Rule 7.37(g)(4). 
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to the stop price for each order. Stopped 
Orders will not be allowed to trade- 
through the NYSE Arca Book.®> 


Transactions Other Than “Regular- 
Way” Contracts 


The Exchange proposes to add a new 
rule to provide that transactions that are 
executed other than pursuant to 
standardized terms and conditions, such 
as transactions that have extended 
settlement terms, also are excepted from 
the Order Protection Rule.®® 


ii. Exemptions from 611(d) of 
Regulation NMS 


The Commission exempted from the 
provisions of Rule 611 of Regulation 
NMS trade-throughs ©” caused by the 
execution of an order involving one or 
more NMS stocks that are components 
of a qualified contingent trade.®* The 
Exchange therefore proposes to adopt 
that same exemption as a part of its 
Rules. 


c. Locked/Crossed Markets 


In order to satisfy NMS restrictions on 
locked and crossed markets, NYSE Arca 
has proposed additional rules regarding 
Crossing Quotations and Locking 
Quotations. The Exchange addresses 
intentional locks/crosses by requiring 
that all locks/crosses of Protected 
Quotations be reasonably avoided, and 
prohibiting a pattern or practice of 
displaying any quotations that lock or 
cross a Protected Quotation pursuant to 
an effective national market system 
plan. There is no restriction on the 
display of automated quotations that 
lock or cross Manual Quotations. 
Inevitably, unintentional locks/crosses 
will continue to occur even after 
adoption of the Rule, often because of 
rapid updating of quotations in active 
stocks. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b) of the 
Act,®° in general, and furthers the 
objectives of Section 6(b)(5) 7° in 
particular in that it is designed to - 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, and to remove 
impediments to and perfect the 


65 See proposed NYSE Arca Rule 7.37(g)(5). 

86 See proposed NYSE Arca Rule 7.37(g)(6). 

6717 CFR 24%611(d). 

68 See Securities Exchange Act Release No. 34— 
54389 (August 31, 2006). 

6915 U.S.C. 78 f(b). 

7015 U.S.C. 78f(b)(5). 


mechanisms of a free and open market 
and a national market system. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in harineenace 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


Written comments on the proposed 
rule change were neither solicited nor 
received. 


Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the proposed rule 
change, as amended, including whether 
the proposed rule change, as amended, 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NYSEArca—2006-59 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-NYSEArca—2006-59. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 


the principal office of NYSE Arca. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NYSEArca—2006-—59 and 
should be submitted on or before 
October 27, 2006. 


IV. Discussion of Commission Findings 
and Order Granting Accelerated 
Approval of Proposed Rule Change 


After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange and, in 
particular, the requirements of Section 6 
of the Act 7? and the rules and 
regulations thereunder applicable to a 
national securities exchange.”? The 
Commission finds that the proposed 
rule change, as amended, is consistent 
with Section 6(b)(5) of the Act 73 in that 
it is designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 

Pursuant to Section 19(b)(2) of the 
Act,”4 the Commission may not approve 
any proposed rule change, or 
amendment thereto, prior to the 
thirtieth day after the date of 
publication of the notice thereof, unless 
the Commission finds good cause for so 
doing. As set forth below, the 
Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after 
publishing notice thereof in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.75 The proposed amendments to 
NYSE Arca’s rules are substantially 


~ similar to rules of other exchanges that 


were designed to comply with 
Regulation NMS and have been 
published for comment and approved 
by the Commission.’® In this regard, as 


7115 U.S.C. 78f. 

72In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

7315 U.S.C. 78f(b)(5). 

7415 U.S.C. 78s(b)(2). 

75 Id. 

76 See Securities Exchange Act Release No. 54391 
(August 31, 2006), 71 FR 52836 (September 7, 2006) 
(SR-NSX-2006-08); Securities Exchange Act 
Release No. 54155 (July 14, 2006), 71 FR 41291 
(July 20, 2006) (SR-NASDAQ-2006-01); and 
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discussed more fully below, the 
Commission believes that accelerating 
approval of these rules is appropriate 
because the proposed rule changes do 
not raise any new or novel issues and 
that such action is necessary for the 
maintenance of fair and orderly markets 
and the protection of investors, in that 
it will help ensure timely compliance 
with Regulation NMS. 


A. Order Types, Routing and Execution 


NYSE Arca has proposed to revise its 
rules governing order types and 
modifiers, order routing and order 
execution 77 to comply with the 
requirements of Regulation NMS, and 
specifically, to prevent trade-throughs 
in accordance with the Rule 611 of 
Regulation NMS 78 and to avoid locked 
and crossed markets. In addition, NYSE 
Arca’s rules are assume that its 
disseminated quotations will constitute 
automated quotations under Rule 
-600(b)(3) of Regulation NMS.79 

NYSE Arca has proposed to 
implement routing options that it 
believes are consistent with Rules 610 
and 611 of Regulation NMS.®° 
Specifically, the Commission notes that 
NYSE Arca represents that its systems 
will prevent the execution of all or part 
of an inbound order if the execution of 
all or part of the order would violate 
Rule 611 of Regulation NMS.®! The 
Commission notes that the proposed 
NYSE Arca rules would provide 
exceptions to the general prohibition on 
trade-throughs consistent with Rule 
611(b) of Regulation NMS. For example, 
these proposed amendments would — 
include permitting users to designate 
orders meeting the requirement of Rule 
600(b)(30) of Regulation NMS ®2 as 
intermarket sweep orders and accepting 
intermarket sweep orders, which would 
allow orders so designated to be 
automatically matched and executed 
without reference to protected 
quotations at other trading centers.®? In 


Securities Exchange Act Release No. 54528 
(September 28, 2006) (SR-ISE-2006-—48). 

77 See proposed changes to NYSE Arca Rules 7.31 
and 7.37. 

7817 CFR 242.611. 

7917 CFR 242.600(b)(3). See note 56, infra, and 
accompanying text. 

80 See proposed changes to NYSE Arca Rules 
7.31, 7.35 and 7.37. For NYSE Arca’s proposed 
exceptions see proposed NYSE Arca Rules 7.35(f), 
7.37(e)(3), 7.37((4), 7.37(g) and 7.37(h). 

81 See Section II.A.1.b., infra. The Commission 
notes that, in general, proposed NYSE Arca Rule 
7.37 will require that, for an execution to occur on 
NYSE Arca the price must be equal to or better than 
(1) the PBBO, in the case of a Limit Order or aQ 
Order or (2) the NBBO, in the case of an Inside 
Limit Order, a Pegged Order, or a Market Order. 

8217 CFR 242.600(b)(30). 

83 See proposed NYSE Arca Rule 7.37(g). See also 
proposed NYSE Arca Rules 7.37(b)(2)(B)(iii) and 
7.31 (gg). 


addition, the Commission notes that the 
proposed NYSE Arca rules would 
permit use of the ‘‘self help” exception 
under Rule 611(b)(1) of Regulation 

NMS *4 when another trading center is 
experiencing a failure, material delay, or 
malfunction of its systems or 
equipment.®> The proposed rules 
include policies and procedures for 
communicating to other trading centers 


about such a situation.®® The 


Commission notes that these proposed 
exceptions to Rule 611 of Regulation 
NMS comply with the requirements of 
Regulation NMS.87 The Commission 
further notes that, pursuant to the 
proposed changes to NYSE Arca Rule 
7.40, any executions in the NYSE Arca 
Marketplace that occur through a 
protected quotation shall be marked 
with the appropriate designation as 
defined by the transaction reporting 
plans.®8 Finally, the Commission notes 
the proposed rules are designed to 
prohibit locked and crossed markets.®? 

_The Commission finds that these 
proposed changes are consistent with 
the Act. The Commission also finds 
good cause to accelerate approval of 
these changes prior to the thirtieth day 
after publication in the Federal 
Register. The Commission believes that 
the proposed amendments to NYSE 
Arca’s rules governing order types, 
routing and execution are designed to 
comply with Regulation NMS and are 
substantially similar to rules of other 
exchanges that were designed to comply 
with Regulation NMS and that have 
been published for comment and 
approved by the Commission.%° The 
Commission believes, therefore, that the 
proposed rule changes do not raise new 
regulatory issues. 


B. Definitions and Technical Changes 


NYSE Arca proposes to amend certain 
of its defined terms to make them 
consistent with Regulation NMS and to 
add other defined terms consistent with 
Regulation NMS.°! In particular, the 
Commission notes that NYSE Arca 


“proposes to adopt definitions for NMS 


Stock, Protected Bid, Protected Offer, 
Protected Quotation, Trade-Through, 
Trading Center, Effective National 


8417 CFR 242.611(b). 

85 See proposed NYSE Arca Rule 7.37(f) and 
Section II.A.1.i.(Self Help), infra. 

86 See proposed NYSE Arca Rule 7.37(f)(1)(A)- 
(B). See also Section I1.A.1.b.1., infra, for a 
discussion of the policies and procedures that 
NYSE Arca will utilize. 

87 See 17 CFR 242.611. See also Securities 
Exchange Act Release No. 54389 (August 31, 2006), 
71 FR 52829 (September 7, 2006). 

88 See proposed NYSE Arca Rule 7.40. 

89 See proposed NYSE Arca Rule 7.37(e). 

90 See note 76, infra, and accompanying text. 

91 See proposed changes to NYSE Arca Rule 1.1. 


Market System Plan and Regular 
Trading Hours that are intended to be 
consistent with Regulation NMS and 
necessary for NYSE Arca’s other 
proposed rule changes that are designed 
to enable the Exchange to comply with 
Regulation NMS. Further, NYSE Arca 
proposes to make other technical, non- 
substantive changes, such as 
renumbering its rule sections, that are 
consistent with the other changes 
proposed in this filing. The Commission 
finds good cause to accelerate approval 


_ of these changes prior to the thirtieth 


day after publication in the Federal 
Register. The Commission believes that 
these rules are appropriate and 
consistent with the Act, and that 
accelerating approval of these rules is 
appropriate because they do not raise 
any new regulatory issues. 


C. Compliance Dates and Effectiveness 
of Proposed Rules 


The Exchange represents that the 
purpose of this proposed rule change is 
to bring its rules into conformity with - 
Regulation NMS.°* The Commission 
notes that February 5, 2007 is the 
Trading Phase Date and the final date 
for full operation of Regulation NMS- 
compliance trading systems of all 
automated trading centers, including 
SRO trading facilities that intend to 
qualify their quotations for trade- 
through protection under Rule 611 of 
Regulation NMS during the Pilot Stock 
Phase and All Stock Phase.** The 
Commission also notes that the 
Exchange proposes to implement these 
proposed rules on the Trading Phase 
Date.°° The Commission further finds 
good cause to accelerate approval of 
these proposed rule changes prior to the 
thirtieth day after publication in the 
Federal Register, because the 
Commission believes that doing so 
should help to ensure that the 
appropriate NYSE Arca rules are in 
place at the time that Regulation NMS 
compliance is required. 


For the foregoing reasons, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the requirements of the Act the 
rules and regulations thereunder, and 
finds that good cause exists to accelerate 
approval of the proposed rule change, 
pursuant to Section 19(b)(2) of the 


92 See note 9, infra. 

93 See Sections I and II.A.1., infra. 

%4 Securities Exchange Act Release No. 58329 
(May 18, 2006), 71 FR 30038 (May 24, 2006). See 
supra note 8. 

95 See Section I, infra. 

96 15 U.S.C. 78s(b)(1). 
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It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,97 that the 
proposed rule change (File No. SR— 
NYSEArca—2006—59), as amended by 
- Amendment No. 1, be, and hereby is, 
approved on an accelerated basis. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.98 
Nancy M. Morris, 
Secretary. 
[FR Doc. E6—16582 Filed 10—5—06; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54538; File No. SR-Phix— 
2006-43] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Order Approving a Proposed Rule 
Change and Amendment Nos. 1 and 2 
Thereto and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 3 Thereto Relating to 
the Exchange’s New Equity Trading 
System, XLE 


September 28, 2006. 
I. Introduction 


On July 13, 2006, the Philadelphia 
Stock Exchange, Inc. (“Phlx’” or 
“Exchange’”’) filed with the Securities 
and Exchange Commission 
(“Commission”), pursuant to section . 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘“‘Act’’)1 and Rule 19b—4 
thereunder,” a proposed rule change to 
amend its rules to implement a new 
trading model for equity securities that 
provides the opportunity for automated 
executions to occur within a central 
matching system accessible by Exchange 
members and member organizations and 
their Sponsored Participants, as defined 
below. On August 14, 2006, the 
Exchange filed Amendment No. 1 to the 
proposed rule change. On August 16, 
2006, the Exchange filed Amendment 
No. 2 to the proposed rule change. The 
proposed rule change, as amended, was 
published for comment in the Federal 
Register on August 25, 2006.3 The 
Commission received two comment 
letters on the proposal, as amended.* On 


97 Id. 

9817 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 See Securities Exchange Act Release No. 54329 
(August 17, 2006), 71 FR 50482 (August 25, 2006) 
(“Notice’’). 

4 See Letter from Joseph D. Carapico, PennMont 
Securities to C. Robert Paul, Chief Counsel, Phlx, 


September 22, 2006, the Exchange filed 
Amendment No. 3 to the proposed rule 
change.® 

This order approves the proposed rule 
change as amended by Amendment Nos. 
1 and 2. Simultaneously, the 
Commission is providing notice of filing 
of Amendment No. 3 and is granting 
accelerated approval of Amendment No. 
3. 


II. Description 


The Exchange proposes to amend its 
rules to implement a new market 
structure and trading model for equity 
securities. Specifically, the Exchange 
proposes to adopt a fully-automated 
equities trading system, referred to as 
“XLE,” through which automated 
executions will occur within a central 
matching system. With the introduction 
of this new automated, order-driven 
system, the Exchange no longer will 
continue to operate a physical equities 
trading floor, nor will it operate its 
automated Philadelphia Stock Exchange 
Automated Communication and 
Execution System through 
which Phlx member organizations 
currently can send orders to the 
Exchange electronically.® 


dated September 5, 2006; and Letter from Joseph D. 
Carapico, PennMont Securities to C. Robert Paul, 
Chief Counsel, Phlx, dated September 13, 2006 
(“Second PennMont Letter’’). See also Letter from 
C. Robert Paul, Executive Vice President and 
General Counsel, Phlx, to Nancy M: Morris, 
Secretary, Commission, dated September 20, 2006 
(responding to the two comment letters) (““Phlx 
Response Letter”). 

5 The text of Amendment No. 3 is available on 
Phix’s Web site (http://www.phlx.com), at the 
principal office of Phlx, and at the Commission’s 
Public Reference Room. In Amendment No. 3, the 
Exchange made several technical, non-substantive 
changes to the proposed rule text. In addition, the 
Exchange added text to proposed Phlx Rule 188 
regarding trade identifiers; relocated the self-help 
provision from proposed Phlx Rule 1(cc) to 
proposed Phlx Rule 185(h); added text to proposed 
Phlx Rule 185(b)(3) to clarify the operation of 
Pegged Orders; and amended the terminology in 
proposed PhIx Rule 163 from “Exchange Official” 
to “Equity Exchange Official.” Further, the 
Exchange proposes to allow floor members and 
member organizations who become XLE 
participants to remain in their current space on the 
Exchange’s floor, paying the applicable space rental 
fees, for a short time while they transition to XLE. 
The Exchange also announced its intent to request 
relief from the applicable provisions of the ITS Plan 
to allow the Exchange to implement ISO Orders and 
IOC Cross Orders marked ISO, as well as orders 
marked “Benchmark,” before the February 5, 2007 
“Trading Phase Date”’ for Regulation NMS (i.e., the 
operative date for Regulation NMS-compliant 
systems that intend to qualify their quotations for 
trade-through protection under Rule 611 of 
Regulation NMS during the Pilot Stocks Phase and 
All Stocks Phase). 

6 Since the Exchange proposes to operate XLE in 
lieu of trading on its physical equities trading floor, 
in addition to proposing new and amended rules to 
implement XLE, the Exchange also proposes to 
modify or delete several Phlx By-laws and various 
Phlx Rules that relate to floor trading. The Exchange 


XLE will accept orders in NMS 
Stocks ’ that are traded on the Exchange 
(which, as proposed, will include 
Nasdagq-listed securities) from 
Exchange members and member 
organizations, and their Sponsored 
Participants and their Participant 
Authorized Users (collectively, ‘““XLE 
Participants’’) and will display, route, 
and execute those orders automatically 
pursuant to non-discretionary 
algorithms codified in the proposed 
Phlx Rules. Orders will be ranked on 
XLE in price-time priority regardless of 
the identity of the entering XLE 
Participant, and executions will occur 
automatically and immediately upon 
order entry if trading interest is © 
available on the system. The Exchange . 
also will provide an optional routing 
service for those orders eligible for 
routing for which trading interest is not 
present on XLE.° 


With its new equities trading 
platform, the Exchange no longer will 
accommodate equity specialists. 
However, the Exchange proposes to 
allow its member organizations to 
register as Market Makers 1° on XLE, and 
those Market Makers could then choose 
to register in one or more securities that 
are traded on XLE. Since Market Maker 
registration will be optional, an NMS 
Stock may trade on XLE without a 
Market Maker. Once registered in a 
particular security, a Market Maker will 
be required to maintain continuous 
Limit Orders on both sides of the market 
in that security during the Core Session 


also proposes to delete various outdated Phlx Rules 
that relate, for example, to the delivery and 
settlement of securities. The Commission notes that 
upon approval, unless otherwise specified, the 
proposed rule changes will be effective, but not 
operative, until the Exchange discontinues its 
physical equities trading floor and commences 
operation of XLE, as described in Section II. 

7 See proposed Phix Rule 1(t). See also 17 CFR 
242.600(b)(47). The term “NMS Stock” means any 
NMS security other than an option. ‘NMS security” 
is defined in Rule 600(b)(46) of Regulation NMS 
under the Act to mean any security or class of 


,. securities for which transaction reports are 


collected, processed, and made available pursuant 
to an effective transaction reporting plan. See 17 
CFR 242.600(b)(46). 

8 Unlike its current equities floor, where Phlx 
does not trade Nasdaq-listed securities, the 
Exchange proposes to allow XLE to trade Nasdaq- 
listed securities, in addition to securities listed on 
other national securities exchanges, pursuant to 
unlisted trading privileges. 

°The Routing Agreement will allow the routing 
broker-dealer to act for the XLE Participant if the 
XLE Participant or its Sponsored Participant enters 
an order-type that is routable. As proposed, no XLE 
Participant will be able to enter a Limit Order or 
Reserve Order without “‘Do Not Route” instructions, 
or a Single Sweep Order, unless the XLE Participant 
or the XLE Participant’s Sponsoring Member 
Organization has entered into a Routing Agreement. 
See proposed Phlx Rule 181. 

10 See proposed Phlx Rule 1(1). 
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(normally 9:30 a.m. to 4 p.m., 
Philadelphia time). 

The Exchange has ripened: a number 
of provisions that are designed 
specifically to enable XLE to comply 
with Regulation NMS under the Act 
(“Regulation NMS”)! including, for 
example, proposed Phlx Rule 186 
relating to locking or crossing 
quotations in NMS Stocks. Further, the 
Exchange intends to operate XLE as an 
“automated trading center’ for purposes 
of Regulation NMS and display 
“automated quotations” (as defined by 
Regulation NMS) at all times except in 
the event that a systems malfunction 
renders XLE incapable of displaying 
automated quotations.'? In addition, 
once the February 5, 2007 Trading 
Phase Date for Regulation NMS has been 
reached, XLE will permit orders to be 
marked as intermarket sweep orders 
(“ISOs”) pursuant to Regulation NMS 
and will also permit incoming ISOs 
from other trading centers.13 , 

In its filing, the Exchange proposed 
new rules and revisioiis to its existing 
rules in order to accommodate XLE. 
These rules, which are examined in 
more detail in Section IV, below, relate 
to, among other things: Hours of 

business; order entry and execution 
increments; registration of market 
makers; obligations of market maker 
authorized traders; registration of 
market makers in a security; obligations 
of market makers; access; order entry; 
order marking; trading sessions 
customer disclosure; order ranking and 
display; orders and order execution; odd 
and mixed lots; trade execution and 
reporting; clearance and settlement and 
anonymity; clearly erroneous 
executions; trading halts; clearance and 
settlement; and short sales. 

In particular, XLE will accept several 
new order types.?4 In addition to 
accepting market orders,'5 XLE will 
accept certain one-sided limited price 
orders that are: (1) Subject to the Quote 
Management Instructions (“QMI’’) of 
either “Ship and Quote” 16 or “Post 
Order and Participate’; 17 (2) executed 
immediately on XLE, including 
Immediate-or-Cancel (‘‘IOC’’) orders,1® 
Single Sweep Orders (‘‘SSO’’),19 and 


1117 CFR 242.600 et seq. 

12 See proposed Phlx Rule 160. The Exchange 
states that it will halt trading and therefore not 
display any quotations in the event of such a 
systems malfunction. See Notice, supra note 3, 71 
FR at 50483. 

13 See 17 CFR 242.611(b)(5). See also proposed 
Phix Rule 185(b)(2)(C). 
14 See proposed Phlx Rule 185. 

15 See proposed Phix Rule 185(a). 

16 See proposed Phlix Rule 185(b)(1)(C)(i). 
17 See proposed Phlx Rule 185(b)(1)(C)(ii). 
18 See proposed Phlx Rule 185(b)(2)(A). 

19 See proposed Phix Rule 185(b)(2)(B). 


ISOs; 2° and (3) designated as Pegged | 
Orders.?1 In addition, XLE will accept 
certain two-sided cross orders, 
including Mid-Point Cross Orders,?2 
IOC Cross Orders,2? Benchmark 
Orders,?4 Qualified Contingent 
Trades,25 and two-sided orders that are 
marked for “non-regular way” 
settlement.26 


The Exchange intends to roll-out XLE 


in several phases (within each phase, 


the Exchange will start first with NYSE- 


and Amex-listed securities, then 
Nasdagq-listed securities), beginning 
with: (1) Two-sided orders only for 
approximately one week; (2) then one- 
sided orders, all of which will be 
deemed ‘‘Do Not Route,” incoming 
linkage orders routed to the Exchange 
through the new NMS Linkage, and all 
Intermarket Trading System (“ITS”) 
commitments; and finally (3) routing 
functionality.?” In addition, the 
Exchange has stated that it may roll-out 
Reserve Orders later than it rolls out 
other one-sided orders.28 The Exchange 
anticipates that the roll-out will be 
complete within a two month period, 
and it intends to publish more precise 


- information regarding the roll-out via 


Exchange circular.?9 


_Itl. Comments Received 


The Commission received two 

comment letters from one commenter.?° 
The commenter, PennMont Securities, 
which currently operates as an equities 
specialist on Phlx, objected to the 
Exchange’s proposal to eliminate equity 
specialists from the new Phlx equities 
platform and criticized the process by 
which the Exchange considered its 
proposed rule change. In addition, the 
commenter contended that eliminating 
equity specialists would negatively 
affect the prospects for its business,*1 
and inferred that such elimination 
would adversely impact specific 
benefits for which it currently is eligible 
under the Internal Revenue Code. 
Further, the commenter opined that past 
cases of abuse of trading privileges on 
the Exchange by specialists can be _ 
addressed through increased oversight 
by the Exchange, rather than the 


20 See proposed Phix Rule 185(b)(2)(C). 

21 See proposed Phix Rule 185(b)(3). 

22 See proposed Phlx Rule 185(c)(1). 

23 See proposed Phix Rule 185(c)(2). 

24 See proposed Phlx Rule 185(c)(3). 

25 See id. 

26 See proposed Phix Rule 185(c)(4). 

27 See Notice, supra note 3, 71 FR at 50483. 
28 See Notice, supra note 3, 71 FR at 50483. 
29 See id. 

30 See supra note 4 (citing comment letters). 
31 See Second PennMont Letter, supra note 4, at 


32 See id. at 1. 


elimination of specialists.3# 
Accordingly, the commenter proposed 
that Phlx implement a hybrid system 
similar to the one being implemented by 
. the New York Stock Exchange.34 
The Exchange submitted a response 
letter to the Commission addressing the 
commenter’s concerns.*° In particular, 
the Exchange noted that it complied 
with the By-laws of the Exchange as 
well as applicable securities laws and 
regulations in submitting its proposed 
rule change to the Commission on Form 
19b—4.36 The Exchange also addressed 
the commenter’s concerns regarding the 
proposed discontinuance of equity 
specialists on the Exchange by noting 
that a national securities exchange is 
permitted, but not required, to provide 
for specialists on its marketplace,37 and 
that the Act does not mandate a 
particular market structure.2* The 
Exchange also noted that other national 
securities exchanges already operate 
electronic markets without specialists 
(e.g., NYSE Arca), and several 
exchanges are currently proposing to 
adopt market structures that feature 
electronic platforms without 
specialists.°° Finally, the Exchange 
opined that any effect on a member’s tax 
status is collateral to the legality and 
operation of the proposed rule change.*° 
The Commission agrees with the 
statement in the Phlx Response Letter 
that the Act does not impose upon or 
otherwise mandate any particular 
market structure for a national securities 
exchange. While an exchange may 
choose to operate a market that provides 
for specialist participation, it also is free 
to propose and adopt another market 
structure as long as such structure and 
governing rules comport with the Act 
and the rules and regulations 
thereunder. In addition, the 
Commission notes that issues for a 
particular market participant that arise 
under the Internal Revenue Code as a 
result of the Exchange’s proposal are 
outside of the Commission’s 
jurisdiction. As noted below, the 
Commission believes that the 
Exchange’s proposed XLE system and 
governing rules meet the requirements 
of the Act. 


33 See id. at 2. 

34 See id. 

35 See Phlx Response Letter, supra note 4. 

36 See id. at 1. 

37 See 15 U.S.C. 78k(b). 

38 See Phlx Response Letter, supra note 4, at 2. 

39 See, e.g., Securities Exchange Act Release Nos. 
54291 (August 8, 2006), 71 FR 47264 (August 16, 
2006) (File No. SR-BSE-2006-30); and 54301 
(August 10, 2006), 71 FR 47836 (August 18, 2006) 
(File No. SR-CHX-2006-05). 


40 See Phix Response Letter, supra note 4, at 2— 
3. 
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IV. Discussion and Commission 
Findings 

After careful review and 
consideration of the comments, the 
Commission finds, for the reasons 
discussed more fully below, that the 
proposed rule change, as amended, is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange *! and, in particular, 
the requirements of section 6 of the 
Act 42 and the rules and regulations 
thereunder. The Commission finds that 
the proposed rule change, as amended, 
is consistent with section 6(b)(5) of the 
Act 43 in that it is designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 

rinciples of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a nationai market system, and, in 
general, to protect investors and the 
public interest. 

In addition, the Commission finds 
that the proposal is consistent with 
section 11A *4 of the Act in general, and 
furthers the objectives of section’ 
11A(a)(1)(C) of the Act,*® in particular, 
including: (1) The economically 
efficient execution of securities 
transactions; (2) fair competition among 
brokers and dealers, among exchange 
markets, and between exchange markets 
and markets other than exchange 
markets; (3) the availability to brokers, 
dealers, and investors of information 
with respects to quotations for and 
transactions in securities; (4) the 
practicability of brokers executing 
investors’ orders in the best market; and 
(5) an opportunity for investors’ orders 
to be executed without the participant 
of a dealer. 

The discussion below addresses more 
fully the Exchange’s proposal to replace 
its current equities trading model with 
a new electronic trading system that 
will provide for price-time priority © 
executions and to adopt new rules and 
revisions to its existing rules in 
connection with its proposed new 
market structure. 


A. Order Types 


XLE will accept several order types 
from XLE Participants. Specifically, XLE 
will accept the following order types: 
Market Orders, Limited Priced Orders 
(including Limit Orders, Reserve 


41 The Commission has considered the proposed 
tule’s impact on efficiency, competition and capital 
formation. 15 U.S.C. 78c(f).. 

4215 U.S.C. 78f. 

4315 U.S.C. 78f(b)(5). 

4415 U.S.C. 78k-1. 

4515 U.S.C. 78k—1(a)(1)(C), 


Orders, IOC Orders, SSO Orders, ISO 
Orders, and Pegged Orders), and Two- 
Sided Orders (including Mid-Point 
Cross Orders, IOC Cross Orders, Non- 
Regular Way Cross Orders, and IOC 
Cross Orders marked “Benchmark” or 
“Qualified Contingent Trade’). Existing 
orders on XLE will be ranked according 
to price-time priority. An existing 
order’s displayable price will be 
determined by XLE based on its limit 
price or pegging instructions, its 
routability and QMI, and its short sale 
status. 


1. Market Orders 


A Market Order on XLE is an order to 
buy or sell a stated amount of a security 
that is to be executed immediately and 
automatically against existing orders on 
XLE up to and including the price of the 
best away Protected Quotation.*® Any 
unexecuted shares of a Market Order 
will be automatically cancelled. Further, 
XLE will cancel a Market Order when 
the market is crossed (i.e.; when the 
Protected Bid is priced higher than the 
Protected Offer). In other words, a 
Market Order on XLE is executable only 
on XLE and is designed not to trade- 
through the best away Protected 
Quotation. 


2. Limited Price Orders 


XLE also is designed to accept a 
number of limited price orders, 
including: (1) Limited price orders 
subject to QMI; (2) limited price orders 
executed immediately on XLE; and (3) 
Pegged Orders. XLE Participants will be 
able to designate during which 
contiguous XLE trading session(s) their 
limited price orders will be eligible for 
execution. 

Limit and Reserve Orders. Limit 
Orders are one-sided orders to buy or 
sell a stated amount of a security at a 
specified price or better.*” Reserve 
Orders are one-sided orders to buy or 
sell a stated amount of a security at a 
specified price or better with at least a 
round lot portion of the size that is 
displayable and with at least a round lot 
portion of the size that is not 
displayable by XLE, provided that the 
portion of the Reserve Order that is not 
displayable shall have the same price as 


‘the portion that is displayable.4® Limit 


Orders and Reserve Orders will be 
routable unless otherwise marked by a 
XLE Participant.*° 


46 See.proposed Phlx Rule 185{a). See also 
proposed Phlx Rule 1(cc) (defining Protected Bid, 
Offer or Quotation). 

47 See proposed Phix Rule 185(b)(1)(A). 

48 See proposed Phix Rule 185(b)(1)(B). 


49 See proposed Phlix Rule 185(b)(1)(A), (B), and 
(C). 


IOC Orders. IOC Orders will be » 
executed immediately and 
automatically against existing orders on 
XLE up to and including the price of the 
best away Protected Quotation, unless 
the market is crossed (i.e., the Protected 
Bid is priced higher than the Protected | 
Offer), in which case XLE will ignore 
away Protected Quotations.°° IOC 
Orders will not be eligible for routing to 
another market center. Accordingly, the 
portion of an IOC Order that does not 
get executed on XLE will be 
immediately and automatically 
cancelled. Any XLE Participant may use 
an IOC Order to immediately and 
automatically execute against the full 
size of the displayed quotation on XLE 
(including any undisplayed or reserve . 
size available at the price of the 
displayed quotation). As with all 
executions on XLE, XLE will 
immediately and automatically transmit 
a response to the XLE Participant who 
sent the IOC Order indicating the action 
taken with respeetito the IOC Order. 
Additionally, XLE will immediately and 
automatically update its bid/offer as a 
result of the execution. 


SSOs. SSOs are executed immediately’ 


and automatically against existing 
orders on XLE and/or away Protected 
Quotations, up to and including the 
order’s limit price.5! Any shares of the - 
SSO that are not immediately executed 
on XLE or on an away market will be 
cancelled. 

ISOs. ISOs are executed immediately 
and automatically against existing 
orders on XLE at their displayable price, 
and the shares of the ISO not so 
executed will be cancelled.5? An ISO 


will be executed on XLE without regard 
_ to any away Protected Quotations. 


‘Pegged Orders. Pegged Orders are 
round lot or mixed lot limited price 
orders to buy or sell, only on XLE, a 
stated amount of a security at a display 
price set to track (up, down, or at) the 
current best Protected Bids or Offers on 
either side of the market in an amount 
specified by the XLE Participant in an 
increment permitted by proposed Phlx 
Rule 125.5% A Pegged Order must 


5° See proposed Phlx Rule 185(b)(2)(A). 

51 See proposed Phlx Rule 185(b)(2)(B). 

52 See proposed Phlx Rule 185(b)(2)(C). The 
Exchange intends that the ISO Order be equivalent: 
to the intermarket sweep order defined in Rule 
600(b)(30) of Regulation NMS. 17 CFR 
242.600(b)(30). XLE Participants entering an ISO 
must ensure that the ISO meets the requirements of 
Rule 600(b)(30) of Regulation NMS. 17 CFR 
242.600(b)(30). See also Notice, supra note 3, 71 FR 
at 50485 (note 62). 

53 See proposed Phix Rule 185(b)(3). The display 
price will not be permitted to lock or cross the 
market in a manner that would violate proposed 
Phlix Rule 186. See id. See also Amendment No. 3, 
supra note 5 (clarifying the definition of Pegged 
Order). 
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consist of at least a round lot portion 
that is displayable and may include at 
least a round lot portion that is not 
displayable by XLE, provided that the 
portion of the Pegged Order that is not 
displayable shall have the same price as 
the portion that is displayable . 


3. Two-Sided Orders 


XLE will accept several types of two- 
sided cross orders, including Mid-Point 
Cross Orders and IOC Cross Orders. 
Two-sided orders involve instructions 
to match immediatély and automatically 
on XLE an identified buy-side order 
with an identified sell-side order.54 
Mid-Point Cross Orders are two-sided 
orders that execute, in their entirety, at 
the midpoint of the Protected National 
Best Bid/Offer (‘““NBBO”’), unless the 
Protected Bid is higher than the 
Protected Offer, in which case the Mid- 
Point Cross Order will be cancelled.55 
The execution process for two-sided 
orders and the circumstances under 
which XLE will cancel a Mid-Point 
Cross Order (when the Protected NBBO 
is locked) or an IOC Cross Order are 
discussed below in Section IV.C. 

XLE also will accept two-sided cross 
orders for ‘‘non-regular way 
settlement.” 5® A non-regular way cross 
is a two-sided order that, if marked for 
non-regular way settlement, may 
execute at any price, without regard to 
the Protected NBBO or any other orders 
on XLE, provided that Mid-Point Cross 
Orders marked for non-regular way 
settlement will be cancelled when the 
Protected Bid is priced higher than the 
Protected Offer. 

The Commission finds that the 
Exchange’s proposed rules relating to 
order types are designed to promote just 
and equitable principles of trade, 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and are 
not designed to permit unfair 
discrimination between customers, 
brokers, or dealers. In particular, the 
Commission believes that the 
Exchange’s proposed SSO and ISO 
orders are designed, among other things, 
to meet the requirements of Regulation 
NMS, and to perfect the mechanism of 
a free and open market and a national 
market system and to protect investors 
and the public interest, and thus, are 
consistent with the requirements of the 
Act. In addition, the Commission 
believes that the proposed XLE order 
types are designed to provide investors 
with flexibility in the display and 
execution of their orders, while still 


54 See proposed Phlx Rule 185(c). 
58 See proposed Phlx Rule 185(c)(1). 
56 See proposed Rule 185(c)(4). 


ensuring that customer priority 
principles are upheld. Further, the 
proposed features of XLE are designed 
to allow new opportunities for orders to 
interact, thereby promoting efficiency of 
executions. 


B. Order Delivery, Display, and 
Interaction 


Trading Sessions. As proposed, XLE 
will be open to accept orders for three 
different trading sessions beginning at 8 
a.m. Eastern time and continuing until 
6 p.m., except during trading halts, 
every trading day unless otherwise 
declared by the Exchange.®” The Pre 
Market Session will begin at 8 a.m., and 
will run until the start of the Core 
Session, typically at 9:30 a.m. The Core 
Session, which will end at 4 p.m., will 
be XLE’s “regular trading hours,” as 


defined in Rule 600(b)(64) of Regulation. 


NMS.°8 The Post Market Session will 
run from the end of the Core Session 
until 6 p.m. XLE Participants may 
designate during which contiguous XLE 
trading session(s) a Limit, Reserve, or 
Pegged Order is eligible for execution.59 
ince XLE will not feature any 
opening or closing auctions or rotations 
at the beginning of, during, or at the end 
of any of these sessions, XLE will only 
accept orders when it is open for trading 
and can immediately process those 
orders for execution, routing, or display, 
as applicable. At the end of the trading 
day, and in the event of an intraday 
trading halt, XLE will cancel all existing 
-orders so that when trading begins 
again, either the next day or after the 
halt is lifted, there are no existing orders 
that could impermissibly lock or cross 
the market. The Commission believes 
that the proposed rule regarding trading 
sessions is reasonable and consistent 
with the Act. In particular, the 
Commission notes that a XLE 
Participant will be required to disclose 
the risks of pre-market and post-market 
session trading to its customers, and 
that existing orders in XLE will be 
cancelled when trading stops so as to 
not lock or cross the market when 
trading resumes. 
Access to XLE and Order Delivery. 
Phlx has proposed that all XLE 


57 See proposed Phlx Rule 101. 

5817 CFR 242.600(b)(64). 

59 See proposed Phix Rule 185(b)(1)(A)-(B) and 
(b)(3). Before accepting an order from a non-XLE 
Participant for execution in the Pre Market or Post 
Market Session, a XLE Participant will be required 
to make certain risk disclosures to the non-XLE 
Participant. See proposed Phlx Rule 183. The 
disclosure notes, among other things, that trading 
outside of “regular” trading hours may involve 
material trading risks, including the possibility of 
lower liquidity, high volatility, changing prices, 
unlinked markets, an exaggerated effect from news 
announcements, wider spreads and any other 
relevant risk. 


Participants be able to access XLE 
through an Exchange electronic 
interface by means of their own 
communication lines or through lines 
established by service providers in the 
business of maintaining connectivity in 
the securities marketplace. In addition, 
XLE Participants may access XLE for the 
entry of two-sided orders through 
technology provided by the Exchange. 
Finally, to the extent that the Exchange 
participates in the ITS Plan or any other 
linkage plan for NMS Stocks, ITS 
commitments and other intermarket 
orders can be sent to XLE through these 
linkages. The Commission believes that 
the Exchange’s proposed means for 
providing connectivity to XLE are 
reasonable and consistent with the Act. 

Under proposed Phlx Rule 181, XLE 
Participants will be allowed to enter any 
type of order available on XLE provided, 
however, that no XLE Participant may 
enter a Limit Order or Reserve Order 
without “Do Not Route” instructions, or 
an SSO, unless the XLE Participant or 
the XLE Participant’s Sponsoring 
Member Organization has entered into a 
Routing Agreement.®° The Routing 
Agreement between the Exchange, the 
Exchange’s routing broker-dealer and 
the XLE Participant or the XLE 
Participant’s Sponsoring Member 
Organization will allow the routing 
broker-dealer to act for the XLE 
Participant if the XLE Participant or its 
Sponsored Participant enters an order 
that is routable. The Commission 
believes that Phlx’s proposed Rule 181 
is appropriate and consistent with the 
Act 


Order Display. XLE will be an order- 
driven system where automated 
executions in NMS Stocks can occur 
within a centralized matching system 
without the participation of a specialist. 
Orders, or portions thereof, that are not 
immediately matched, routed to another 
market center, or cancelled, will be 
eligible for posting on XLE. Once 
displayed on XLE, such orders will be 
eligible to be executed against any 
incoming orders. 

The Exchange has proposed two 
levels of order display. The first level, 
which will be provided to the 
appropriate market data reporting plans 
for dissemination, will include the best- 
ranked displayed orders to buy and sell 
on XLE, as well as the aggregated size 
of those orders (i.e., the top of the XLE — 
book). The second level of display, 
which will be available to any person 
subject to the payment of any applicable 
fees, will feature a depth-of-book feed 
displaying all orders on XLE, except for 
the undisplayed reserve portions of 


60 See proposed Phlx Rule 181. 
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Reserve Orders. All orders will be 
displayed on an anonymous basis.®* 
The Commission believes that the 
proposed rules regarding order display 
on XLE are reasonable and consistent 
with the Act and are designed to 
provide investors with timely and 
accurate information regarding trading 
interest on XLE. 

Locked and Crossed Markets. In most 
cases, XLE will not accept and display 
an order that would lock or cross an 
away Protected Quotation disseminated 
pursuant to an effective national market 
system plan (i.e., an order that would 
improperly lock or cross the ITS best 
bid or offer, or, upon the February 5, 
2007 Trading Phase Date for Regulation 
NMS, if display of the order would 
constitute a locking or crossing 
quotation). Further, consistent with 
Regulation NMS, the Exchange has 
proposed a rule that will require its 
members to reasonably avoid displaying 
quotations that would lock or cross a 
Protected Quotation (unless an 
applicable exemption applies), and also 
will prohibit members from engaging in 
a pattern or practice of displaying any 
such quotations.®? Pursuant to proposed 
Phlx Rule 186, XLE will be allowed to 
lock or cross an away Protected 
Quotation, however, when the market is 
crossed. Additionally, XLE will be 

~ allowed to lock or cross an away 
Protected Quotation if XLE first routes 
an order to that away Protected 
Quotation (and all better-priced 
quotations) for the full displayed size. 
Finally, when the market is locked, and 
XLE is disseminating an order equal to 
either the best Protected Bid or best 
Protected Offer, then XLE may continue 
to display new orders at the same price 
of the order that it is disseminating. The 
Exchange has requested that its 
proposed Rule 186 not become effective 
until the February 5, 2007 Trading 
Phase Date for Regulation NMS.®? 

The Commission believes that the 
proposed rule regarding locking and 
crossing the market is appropriate and 
consistent with the Act and the 
requirements of Regulation NMS. 
Further, the Commission believes that 
delaying the operative date of proposed 
Phix Rule 186 will allow the Exchange 
and its members to coordinate their 

- compliance with the requirements of 
Rule 610 of Regulation NMS, while 
ensuring that the Exchange complies 
with the applicable ITS requirements so 
long as they remain in effect. 

Order Protection. The Exchange states 
that it has designed its XLE system, 


61 See infra Section IV.G. (Anonymity). 
62 See proposed Phlx Rule 186(b) and (d). 
63 See Notice, supra note 3, 71 FR at 50489. 


trading resumes.”7* The Commission 
believes that the proposed trade halt 
rule is consistent with the Act, . 
including the protection of investors 
and the public interest. 

Clearly Erroneous Executions. The 
Exchange’s proposed Rule 163 
governing clearly erroneous executions 
will allow the Exchange to review a 
transaction when there is an obvious 
error in any term, such as price, number 
of shares or other unit of trading, or 
identification of the security.75 The 
proposed rule sets forth formal 
procedures for use by XLE Participants 
in requesting a review of a transaction, 
as well as the procedures governing the 
Exchange’s review of such transactions ~ 
and specific means for market 
participants to appeal decisions made 
by an Exchange Official. In addition, the 
Exchange Official may, on his or her 
own motion, review transactions on 
XLE that arose during any disruption or - 

malfunction in the use or operation of 
any electronic communications or 
trading facilities of the Phlx, or 
extraordinary market conditions or 
other circumstances in which the. 
nullification or modification of 
transactions may be necessary for the 
maintenance of a fair and orderly 


including proposed Phlx Rule 185, to 
prevent trade-throughs of Protected 
Quotations.® In addition, XLE will 
make outbound routing available for 
those orders that are required to be 
routed.®5 


The Exchange also intends to take 
advantage of certain exceptions to Rule 
611 of Regulation NMS, including the 
“self-help” exception.®* In addition, 
Phix has proposed that the following 
orders be allowed to trade-through an 
away Protected Quotation: (1) Two- 
sided orders for non-regular way 
settlement ; ®” (2) when a Protected Bid 
is priced higher than a Protected Offer, 
Limit, Reserve, IOC, and IOC Cross 
Orders; © (3) incoming ISO orders; ®° (4) 
IOC Cross Orders that are marked as 
““Benchmark’’; 7° (5) IOC Cross Orders 
that are marked as “‘Qualified 
Contingent Trades’’;71 and (6) orders 
that are accompanied by the 
simultaneous routing of an intermarket 
sweep order to execute against the full 
displayed size of that Protected 
Quotation.”2 The Commission believes 
that the proposed Phlx Rules governing 
order protection on XLE, including 
proposed Phlx Rule 185, are appropriate 
and consistent with the Act and the 


requirements of Regulation NMS. 


Trading Halts. In addition to current 


Phlx rules governing the halting of 


trading,”3 proposed Phix Rule 164{a) 


will allow the Chairman and Chief 


Executive Officer of the Exchange or his 


designee to suspend trading, for a 
period of no longer than two days 
(unless extended by the Exchange’s 
Board of Governors), in any and all 
securities traded on XLE whenever in 
his or his designee’s opinion such 
suspension would be in the public 
interest. If trading in one or more 
securities is halted, all orders in those 
securities will be cancelled and XLE 
will not accept any new orders until 


64 See Notice, supra note 3, 71 FR at 50489. 

65 See proposed Phix Rule 185(g). 

686 See infra Section IV.J. (Compliance with 
Regulation NMS and Transition to XLE). 

87 See proposed Phix Rule 185(c)(4). 

68 See 17 CFR 242.611(b)(4). See also proposed 
Phix Rules 185(b)(1)(A), (b)(1)(B), (b)(2)(A), and 
(c)(2), respectively. 

69 See 17 CFR 242.611(b)(5). See also proposed 
Phlx Rule 185(b)(2)(C). 

70 See 17 CFR 242.611(b)(7). See also proposed 
Phlx Rule 185(c)(3). 


71 See proposed Phlx Rule 185(c)(3). See also | 
Securities Exchange Act Release No. 54389 (August 
31, 2006), 71 FR 52829 (September 7, 2006) (order 


granting an exemption for Qualified Contingent 
Trades from Rule 611(a) of Regulation NMS). 
72 See 17 CFR 242.600(b)(30) and 17 CFR 


242.611(b)(6). 
73 See, e.g., Phix Rules 133 (Trading Halts Due t 
Extraordinary Market Volatility) and 136 (Trading 


Halts in Certain Exchange Traded Funds). 


market or the protection of investors 
and the public interest.76 In addition, 
XLE will contain a mechanism to 
prevent the entry. of potentially 
erroneous orders. Proposed Phlx Rule 


185(d) specifies that XLE will reject an 
order if its price would cross the best 
Protected Bid or Offer by 20% or 
more.”7 The Commission believes that 
proposed Phlx Rule 163 is consistent 
with the Act and provides for a fair, 
transparent, and reasonable process in 
which XLE Participants can seek 
correction of clearly erroneous 
transactions. The Commission believes 
that proposed Phlx Rule 185 is 
consistent with the Act, and the 
Commission notes that this proposed 


-rule is similar to the rule of another 


exchange that was approved by the 
Commission.7® 

Short Sales. To allow XLE to treat sale 
orders properly under Rule 10a—1 under 
the Act,”9 XLE Participants will be 


74 See proposed Phix Rule 164(b). 

75 See proposed Phlx Rule 163. 

76 See proposed Phlx Rule 163(d). 

77 In the case of an order priced under $1.00, XLE 
-will reject such order if it crosses the best Protected 
Bid or Offer by $0.20 or more. See proposed Phlx 
Rule 185(d). 

78 See Securities Exchange Act Release No. 53233 
(February 6, 2006), 71 FR 7100 (February 10, 2006) 
(File No. SR-NASD-2006-019) (notice of filing and 
immediate effectiveness of proposed rule change to 
establish Nasdaq’s uniform warning and rejection 
parameters for orders that cross the best bid/offer). 

7917 CFR 240.10a—1. 
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required to mark all sell orders (and the 
sell side of a two-sided order) with the 
proper designation of ‘‘long,”’ ‘‘short,” 
or “‘short-exempt”’ pursuant to Rule 
200(g) of Regulation SHO.®° 
Specifically, XLE will not effect a sell 
order or sale of any security, except 
Nasdag Global Market and Nasdaq 
Capital Market securities, unless such 
sell order or sale is effected in 
compliance with Rule 10a—1. XLE can, 
however, effect sell orders and sales of 
all Nasdaq securities without regard to 
any short sale price test.81 The 
Commission believes that the 
Exchange’s proposed rule governing 
short sales, including the order marking 
requirement, is consistent with the Act 
and conforms to the requirements of 
Regulation SHO. 


C. Priority of Orders and Order 
Execution 


Proposed Phlx Rules 184 and 185 set 
forth the priority and execution 
parameters of XLE. Each incoming 
order, except certain two-sided orders, 
will execute against existing orders on 
XLE at the existing order’s displayable 
price, in sequence of the existing order’s 
ranking, unless it is routed away for 
execution.®? An existing order’s 
displayable price will be determined by 
XLE based on the order’s limit price or 
pegging instructions, its routability and 
QMI (described below), and its short 
sale status.83 

XLE will rank orders on a price-time 
basis, first by price and then by time.4 
Within each price level, Limit Orders, 
the displayed portion of Reserve Orders, 
and Pegged Orders will be ranked based 
on: (1) The time the order is received, 
and, if applicable, (2) the time its price 
is updated. With respect to Reserve 
Orders, the time priority of the 
displayed portion of these orders is 
updated when the displayed portion is 
refreshed with shares from the 
undisplayed reserve portion (which 
occurs when the displayed portion is 
reduced below a round lot).85 As . 
proposed, XLE will rank odd-lot and 
mixed-lot orders in the same manner as 


8017 CFR 242.200(g). 

81 See proposed Phlx Rule 455. 

82 Executions occurring as a result of orders 
matched on XLE will be reported by the Exchange 
to an appropriate consolidated transaction reporting 
system. The Exchange will promptly notify XLE 
Participants of all executions as soon as such 
executions have taken place. See proposed Phlx 
Rule 188. 

83 See proposed Phlx Rule 185(b)(1)(C)-(E), (b)(3), 
and (e)-(f). 

84 See proposed Phix Rule 184{(a). 

85 See proposed Phlx Rule 184(a)(1). The 
undisplayed portion of a Reserve Order is ranked 
based upon the time the order is received or its 
price is updated. See proposed Phlx Rule 184(a)(2). 


round-lot orders. Accordingly, all 
incoming orders, except for two-sided 
orders and ITS commitments,®® will be 
eligible for execution against existing 
orders on XLE regardless of the order 
size of the existing orders. 

As discussed above, proposed Phlx 
Rule 185 sets forth the various order 
types that will be’accepted by XLE. The 
proposed order execution parameters of 
the various order types are discussed 
below.®7 


_ 1. One-Sided Orders 


Market Orders. Market Orders will be 
executed immediately and 
automatically against existing orders on 
XLE at their displayable price up to and 
including the price of the best away 
Protected Quotation. Any unexecuted 
shares of a Market Order will be 
automatically cancelled. Further, XLE 
will cancel Market Orders if the 
Protected NBBO is crossed (i.e., when 
the Protected Bid is priced higher than 
the Protected Offer). 

Limited Price Orders. XLE also is 
designed to accept a number of limited 
price orders, including: (1) Limited 
price orders subject to QMI; (2) limited 
price orders to be executed immediately 
on XLE; and (3) Pegged Orders. XLE 
Participants will be able to designate 
during which contiguous XLE trading 
session(s) their limited price orders will 
be eligible for execution. 

Limited Price Orders Subject to QMI. 
XLE Participants that enter Limit 
Orders ®* and Reserve Orders 8° will be 
able to choose from certain QMI. The 
following QMI will be available to XLE 
Participants: (1) “Ship and Quote”’; and 
(2) “Post Order and Participate” 
(“POP’’). Pursuant to a Ship and Quote 
instruction, XLE will execute 
immediately and automatically against 
existing orders in XLE at their 


86 Because ITS does not accept orders in share 
amounts other than round lots and multiple round 
lots, XLE will not match odd lot orders or odd lot 
portions of mixed lot orders on XLE against an 
incoming ITS commitment. 

87 Section 11(a) of the Act, 15 U.S.C. 78k(a), 
prohibits a member of a national securities 
exchange from effecting transactions on that 
exchange for its own account, the account of an 
associated person, or an account over which it or 
its associated person exercises discretion, unless an 


exception applies. Rule 11a2—2(T) under the Act, 17 . 


CFR 240.11a2—2(T), known as the “effect versus 
execute” rule, provides exchange members with an 
exemption from the Section 11(a) prohibition. The 
Exchange intends to submit a letter to the 
Commission, before trading commences on XLE, 
representing that transactions effected in the XLE 
system meet the requirements of Rule 11a2-2(T). 
See Telephone call between Richard Holley III, 
Special Counsel, Division of Market Regulation, 
Commission, and John Dayton, Director and 
Counsel, Phlx, on September 26, 2006. 

88 See proposed Phlx Rule 185(b)(1)(A). 

89 See proposed Phlx Rule 185(b)(1)(B). 


displayable price, and route IOC ISO . 
orders to any away Protected 
Quotations, up to and including the 
order’s limit price.9° Any remaining 
shares will be displayable on XLE at the 
order’s limit price. 

Pursuant to a POP instruction, XLE 
will execute immediately and 
automatically against existing orders in 
XLE at their displayable price up to and 
including the price of the best away 
Protected Quotation, and route IOC ISO 
orders to the best away Protected 
Quotations. After XLE receives 
responses from away markets, XLE will 
continue to route IOC ISO orders to 
away orders priced at the best away 
Protected Quotation until the incoming 
order is fully executed or its limit price 
is reached. Further, while it is routing 
IOC ISO orders, XLE also will display 
any unexecuted and unrouted shares of 
the incoming order on XLE at $.01 away 
from the best Protected Offer (in the 
case of an incoming order to buy) or Bid 
(in the case of an incoming order to 
sell).9! 

Limited Price Orders Subject to 
Immediate Execution. Limit Orders and 
Reserve Orders may be marked ‘‘Do Not 
Route,” in which case they will be 
immediately and automatically 
executed against existing orders on XLE 
at their displayable price up to and 
including the price of the best away 
Protected Quotation, with any 
remainder displayable as a bid (offer) on 
XLE, in the case of a buy (sell) order, at 
$.01 away from the best Protected Offer 
(Bid).92 Unless marked as ‘‘Do Not 
Route,” XLE will route the order, if 
marketable, to another market center. 


90 See proposed Phix Rule 185(b)(1)(C)(i). If an 
order with Ship and Quote instructions arrives 
while the market is crossed {i.e., the Protected Bid 
is priced higher than the Protected Offer), then XLE 
will not route IOC ISO orders to any away Protected 
Quotations. 

%1 See proposed Phlx Rule 185(b)(1)(C)(ii). 
However, if the market is crossed (i.e., the Protected 
Bid is priced higher than the Protected Offer), then 
the incoming order will be displayable as a bid 
(offer) on XLE, in the case of a buy (sell) order, at 
the same price as the best Protected Quotation Offer 
(Bid). Further, if the market is locked (i.e., the 
Protected Bid is priced equal to the Protected Offer) 
and XLE is displaying an order at the Protected 
NBBO on the same side of the market as the 
incoming order, then the incoming order will be 
displayable at the Protected NBBO. 

92 See proposed PhIx Rule 185(b)(1)(D). However, 
if the market is locked (i.e., the Protected Bid is 
priced equal to the Protected Offer) and XLE is 
displaying an order at the Protected NBBO on the 
same side of the market as the incoming order, then 
the incoming order will be displayable at the same 
price as the Protected NBBO. Further, if the market 
is crossed (i.e., the Protected Bid is priced higher 
than the Protected Offer), then the incoming order 
will execute on XLE without regard to away 
Protected Quotations, and any unexecuted 
remainder will be displayable on XLE at its limit 
price. 
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Limited price orders of the following 
types may also be executed immediately 
on XLE: (1) IOC orders; (2) SSO orders; 
and (3) ISO orders.3 An IOC order will 
execute immediately and automatically 
against existing orders on XLE at their 
displayable price up to and including 
the price of the best away Protected 
Quotation unless the market is crossed 
(i.e., the Protected Bid is priced higher 
than the Protected Offer), in which case 
XLE will ignore the away Protected 
Quotations.%4 A SSO order will execute 
immediately and automatically against 
existing orders on XLE at their 
displayable price and will be routed 
away to Protected Quotations (using IOC 
ISO orders), up to and including the 
order’s limit price.°° An ISO order will 
execute immediately and automatically 
against existing orders on XLE at their 
displayable price without regard to any 
away Protected Quotations.9® Any 
shares of an IOC, SSO, or ISO order not 
immediately executed, as described 
above, will be cancelled. 

Pegged Orders. Pegged Orders feature 
a display price that is set to track either 
side of the current best Protected Bids 
or Offers by an amount specified by the 
XLE Participant in an increment 
permitted by proposed Phlx Rule 125; 
provided, however that the display 

_price will not be permitted to lock or 
cross the market in a manner that would 
violate proposed PhlIx Rule 186.97 The 
tracking of the relevant Protected Bid or 
Offer for Pegged Orders will occur on a 
real-time basis, except that when the 
calculated price for the Pegged Order 
exceeds its limit price, it will no longer 
track and will remain displayed at its 
limit price. 


2. Two-Sided Orders : 


XLE also will accept several types of 
two-sided cross orders, including: (1) 
Mid-Point Cross Orders; (2) IOC Cross 
Orders; (3) IOC Cross Orders marked as 
Benchmark or Qualified Contingent 
Trades; and (4) cross orders marked for 
“non-regular way”’ settlement. 


93 See proposed Phix Rule 185(b)(2). Any shares 
of these orders that are not immediately executed 
will be cancelled. 

94 See proposed Phix Rule 185(b)(2)(A). Exchange 
members should remain mindful of their best 
execution obligations when handling customer 
order types that may execute on XLE without regard 
to the best away Protected Quotation when the 
market is crossed (i.e., the Protected Bid is priced 
higher than the Protected Offer). 

95 See proposed Phix Rule 185(b)(2)(B). 

96 See proposed Phlix Rule 185(b){2)(C). XLE 
Participants that enter an ISO order must ensure 
that the ISO meets the requirements of Regulation 
NMS Rule 600(b)(30). 

87 See proposed Phix Rule 185(b)(3). See also 
Amendment No. 3, supra note 5 (clarifying the 
definition of Pegged Order). 


Mid-Point Cross and IOC Cross Orders 
Generally. XLE will accept Mid-Point 


- Cross Orders that execute at the 


midpoint of the Protected NBBO, unless 
the Protected Bid is higher than the 
Protected Offer, in which case the Mid- 
Point Cross Order will be cancelled. 
XLE also will accept IOC Cross Orders 
that execute at a specified price; 
however, XLE will cancel such order at 


the time of entry if: (1) The specified 


price is equal to or inferior to the price 
of the best order on XLE disseminated 
pursuant to proposed Phlx Rule 

184(c) 9° (except as discussed below); 
and (2) the specified price would trade 
through the price of the Protected 
NBBO, unless the Protected Bid is 
priced higher than the Protected Offer or 
the IOC Cross Order is marked as 
meeting the requirements of an 
intermarket sweep order in Rule 
600(b)(30) of Regulation NMS,1° as 
Benchmark, or as a Qualified Contingent 
Trade.11 


Approved Dealer Status for Mid-Point 
Cross Orders and IOC Cross Orders. In 
addition, with respect to Mid-Point 
Cross Orders and IOC Cross Orders, 
Phlx has proposed to use Approved 
Dealer 1° status in determining whether 
there will be additional flexibility in 
how these two-sided orders will be 
executed.1°3 As proposed, XLE will 
cancel Mid-Point Cross Orders when the 
Protected NBBO is locked and IOC 
Cross Orders if such orders would trade: 
(1) If entered by an Approved Dealer, at 
the price of a Public Agency Order 1° 
on XLE disseminated pursuant to 
proposed Phlx Rule 184(c); or (2) if 
entered by other than an Approved 
Dealer, at the price of a Public Agency 


98 See proposed Phix Rule 185(c)(1)(C). 

99 An IOC Cross Order will not be permitted to 
take priority over existing orders on XLE for less 
than the minimum quoting increment for that NMS 
Stock indicated in proposed Phix Rule 125. See 


- proposed Phlx Rule 125. 


100 JOC Cross Orders so marked are intended to 
meet the definition of an intermarket sweep order 
in Rule 600(b)(30) of Regulation NMS, 17 CFR 
242.600(b)(30), because the order has a limit price 
and the XLE Participant sending the order is 
responsible to send the other orders required by 
Rule 600(b)(30)(ii), 17 CFR 242.600(b)(30)(ii). 

101 See proposed Phix Rule 185(c)(3). 

102 See proposed Phix Rule 185(c). The term 
“Approved Dealer” means a Market Maker on XLE 
in that security or a specialist or market maker 
registered as such with another exchange or NASD 
in that security. See proposed Phlx Rule 1{a). 

103 The Exchange believes that this provision is 
similar to former National Securities Exchange 
(“NSX”’) Rule 11.9(1)-(m), (u). See Notice, supra 
note 3, 71 FR at 50486 (note 75). 

104 The term ‘‘Public Agency Order’’ means an 
order for the account of a person other than a broker 
or dealer, which order is represented, as agent, by 
a XLE Participant. See proposed Phlx Rule 1(ee). 


Order, a Proprietary Order,?°> or a 
Professional Order 196 on KLE 
disseminated pursuant to proposed Phlx 
Rule 184(c). In other words, XLE will 
afford Approved Dealers execution 
priority for their orders over same- 
priced Professional Orders and 
Proprietary Orders, but not Public 
Agency Orders, of other XLE 
Participants. 

Large Mid-Point Cross Orders and IOC 
Cross Orders. XLE also will allow large 
Mid-Point Cross Orders and IOC Cross 
Orders to take priority over same-priced 
orders on XLE, if the orders meet certain 
size and other thresholds. In other 
words, XLE will not cancel a Mid-Point 
Cross Order or an IOC Cross Order with 
a price equal to the price of the best 
disseminated order on XLE, where 
neither side is marked as Proprietary, 
and the order is for at least 5,000 shares 
and has an aggregate value of at least 
$100,000, and the order is larger than 
the aggregate size disseminated on XLE 
at the cross price.1°7 

Benchmark and Qualified 
Trade Modifiers. As proposed, XLE also 
will accept two-sided IOC Cross Orders 
marked as Benchmark Orders or 
Qualified Contingent Trades. Orders 
marked “Benchmark” will be required 
to meet the requirements of Rule 
611(b)(7) of Regulation NMS.1°8 Orders 
marked ‘‘Qualified Contingent Trade” 
will be required to meet the 
requirements of the exemption to Rule 
611 of Regulation NMS issued by the 
Commission on August 31, 2006.1°9 


105 The term “‘Proprietary Order’ means an order 
for the account of the XLE Participant who entered 
the order into XLE. See proposed Phix Rule 1(bb). 


106 The term “Professional Order’ means an order 


for the account of a broker or dealer, which order 


is represented, as agent, by a XLE Participant. See 


proposed Phlx Rule 1(aa). 


107 See proposed Phix Rule 185(c)(1) and (2). 

108 17 CFR 242.611(b)(7). Under Regulation NMS 
Rule 611(b)(7), the Benchmark order’s price could 
not be based, directly or indirectly, on the quoted 
price of the subject security at the time of 
execution, and the material terms could not have 
been reasonably determinable at the time the 
commitment to execute the order was made. See id. 
Orders marked “Benchmark” will not be permitted 
to take priority over existing orders on XLE for less 
than the minimum quoting increment for that NMS 
Stock indicated in proposed Phlx Rule 125. See ~ 
Notice, supra note 3, 71 FR at 50486 (text 
accompanying note 77). The Exchange has stated 
that it will seek an exemption from Rule 612 of 
Regulation NMS to accept two-sided orders marked 
Benchmark in increments no smaller than $0.0001. 
See id., 71 FR at 50485 (note 51). The Exchange has 
stated that, contrary to its intent as reflected in the 
Notice, it intends to seek, appropriate relief to 
permit orders to be marked ‘‘Benchmark’”’ prior to 
the February 5, 2007 Trading Phase Date for 
eater NMS. See Amendment No. 3, supra note 


109 See Securities Exchange Act Release No. 
54389 (August 31, 2006), 71 FR 52829 (September 
7, 2006) (order granting an exemption for Qualified 
Contingent Trades from Rule 611(a) of Regulation 
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Non-Regular Way Crosses. Finally, . 
XLE will accept cross orders marked for 
“non-regular way” settlement. Such 
orders will execute at any price, without 
regard to the Protected NBBO or any 
other orders on XLE, provided that Mid- 
Point Cross Orders marked non-regular 
way will be cancelled when the 
Protected Bid is higher than the 
Protected Offer. '1° 

The Commission believes that the 
Exchange’s proposed rules relating to 
order priority and order execution are 
designed to perfect the mechanism of a 
free and open market and a national 
market system and to protect investors 
and the public interest, and are 
consistent with the requirements of the 
Act. The Commission further believes 
that these proposed rules are designed 
to provide investors with flexibility in 
executing their orders, while still 
ensuring that customer priority 
principles are upheld, thereby 
promoting efficiency of executions and 
helping to promote competition on the 
XLE system and the national market 
system in general. 

With respect to the Exchange’s 
proposed rule governing the effect of 
Approved Dealer status for Mid-Point 
Cross Orders and IOC Cross Orders, the 
Commission believes that the 
Exchange’s proposed approach is 
consistent with the Act in that it 
protects the price-time priority of non- 
broker dealer orders by prohibiting 
Approved Dealers from obtaining 
priority for their cross orders over same- 
priced Public Agency Orders on XLE. In 
addition, the Commission believes that 
the Exchange’s proposal is similar to the 
rules previously approved for another 
exchange.!!! The Commission also 
notes that it has approved rules 
substantially similar to those proposed 
by the Exchange relating to large cross 
orders.112 


D. Outbound Router 


Phlx proposed that PRO Securities 
LLC (“PRO”), a wholly-owned 


NMS). The Exchange has stated that it no longer 
intends to permit orders to be marked as “Qualified 
Contingent Trades” prior to the February 5, 2007 
Trading Phase Date for Regulation NMS. See 
Amendment No. 3, supra note 5. 

110 See proposed Phlx Rule 185(c)(4). 

111 See former NSX Rule 11.9(u). See also 
Securities Exchange Act Release Nos. 54391 
(August 31, 2006), 71 FR 52836 (September 7, 2006) 
(File No. SR-NSX-—2006-—08) (order approving 
proposed rule change that, among other things, 
deleted NSX Rule 11.9{u)); and 37046 (March 29, 
1996), 61 FR 15322 (April 5, 2006) (File No. SR—- 
CSE-95-—03) (order approving proposed rule change 
regarding the preferencing of public agency orders). 

112 See, e.g., Securities Exchange Act Release Nos. 
54391 (August 31, 2006), 71 FR 52836 (September 
7, 2006) (File No. SR-NSX-—2006-—08); and 46568 
(September 27, 2002), 67 FR 62276 (October 4, 
2002) (File No. SR-Amex—2002-23). 


subsidiary of Order Execution Services 
Holdings, Inc. (““OES’’), operate as a 
“facility” of the Exchange.?!3 PRO’s 
only function will be to provide an 
optional routing service to XLE 
Participants, thereby enabling them to 
route eligible order types 1'4 from XLE 
to other securities exchanges, facilities 
of securities exchanges, automated 
trading systems, electronic 
communications networks (“‘ECNs’’), or 
other brokers or dealers (collectively, 
“Trading Centers’’) through other 
brokers operating on XLE that are 
members or participants of those trading 
centers (‘‘Access Brokers’’) (such 
function is referred to as the “Outbound 
Router’). 

XLE Participants” use of PRO to route 
orders to‘another trading center will be 
optional and subject to Exchange rules. 
Those XLE Participants that choose to 
use PRO’s Outbound Router function 
must sign a Routing Agreement. XLE 
Participants that elect not to use PRO’s 
Outbound Router function may still 
enter orders on XLE, but they may only 
enter orders that are not routable to 
other trading centers. 

PRO will be subject to several 
conditions and undertakings that are 
reflected in proposed Phlx Rule 185(g). 
As an Outbound Router, PRO will 
receive routing instructions from XLE, 
route orders to broker-dealers to route to 
another trading center, and report such | 
executions back to XLE. All orders 
routed through PRO will be subject to 
the Exchange’s rules. PRO will not be 
able to change the terms of an order or 
the routing instructions, nor will PRO 
have any discretion about where to 
route an order. 

As a facility of the Exchange, the 
Outbound Router function of PRO will 
be subject to the Commission’s 
continuing oversight. In particular and 
without limitation, under the Act, the 
Exchange will be responsible for filing 
with the Commission rule changes and 
fees relating to the PRO Outbound 
Router function, and PRO will be 
subject to exchange non-discrimination 
requirements.!?5 Further, the Exchange 
has represented that the National 
Association of Securities Dealers, Inc. 
(“NASD”) will be responsible for 
regulatory oversight and enforcement as 
the Outbound Router’s Designated 


113 See 15 U.S.C. 78c(a)(2). PRO is a broker-dealer 
and a member of the NASD, and is applying to 
become a member of the Exchange. The Exchange 
has represented that PRO will not engage in any 
business other than its Outbound Router function, 
except as approved by the Commission. See Notice, 
supra note 3, 71 FR at 50493. 

114 Certain order types, including Limit Orders, 
Reserve Orders, and SSOs are eligible to be routed. 
115 See 15 U.S.C. 78f(b)(5). 


Examining Authority (“DEA”) pursuant 
to Rule 17d—1 of the Act.?6 In addition, 
the Exchange intends to enter into a 
17d—2 agreement with the NASD to 


_ regulate PRO for compliance with 


applicable Exchange rules and federal 
securities rules and regulations.*?7 


The Exchange notes that the PRO’s 
Outbound Routing function includes the 
clearing functions that it may perform 
for trades with respect to orders routed 
to other trading centers. Pursuant to 
proposed Rule 185(g), the Exchange will 
be required to establish and maintain 
procedures and internal controls 
reasonably designed to adequately 
restrict the flow of confidential and 
proprietary information between the 
Exchange and the Routing Facility, and 
any other entity, including any affiliate 
of the Routing Facility. Moreover, the 
books, records, premises, officers, 
agents, directors and employees of the 
Routing Facility, as a facility of the 
Exchange, will be deemed to be the 
books, records, premises, officers, 
agents, directors and employees of the 
Exchange for purposes of, and subject to 
oversight pursuant to, the Act. Further, 
the books and records of the Routing 
Facility, as a facility of the Exchange, 
will be subject at all times to inspection 
and copying by the Exchange and the 
Commission. 


The Commission agrees with the 
Exchange that PRO’s services as 
Outbound Router would qualify it as a 
“facility” of the Exchange, and, 
consequently, the operation of the 
Outbound Router will be subject to 
Exchange oversight, as well as 
Commission oversight. The Commission 
notes that the Outbound Router 
functionality is not the exclusive means 
for accessing better-priced orders in 
other market centers should an order 
not be executable on XLE. Accordingly, 
PRO’s routing services are optional, and 
a XLE Participant is free to route its 
orders to other market centers through 
alternative means. In light of the 
protections afforded by the conditions 
discussed above, the Commission 
believes that the Exchange’s Outbound 
Router function, and the rules and 
procedures governing the Outbound 
Router, are appropriate and consistent 
with the Act. 


E. Market Makers 


The Exchange will allow XLE 
Participants that are member 
organizations to register to act as Market 


116 17 CFR 240.17d—1. See also Notice, supra note 
3, 71 FR at 50493. 
117 See Notice, supra note 3, 71 FR at 50493. 
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Makers on XLE.1!® Market Makers, once 
registered as such, can then choose to 
register in one or more securities that 
are traded on XLE. Once registered in a 
particular security, Market Makers will 
be required to maintain continuous 
Limit Orders on both sides of the market 
in that security during XLE’s Core 
Session. 

Although the proposed rules provide 
for Market Makers, an NMS Stock may 
trade on XLE without a Market Maker. 
While the presence of a Market Maker 
in a security is not required, the 
Exchange has proposed to allow Market 
Makers to provide an additional source 
of liquidity to XLE in the securities in 
which the Market Maker is making 
markets. Market Makers can use any of 
the order types available to any other 
XLE Participant, but there are no special 
order types or quotations available to 
Market Makers. Orders from Market 
Makers on XLE will be treated the same 
as orders from other XLE Participants. 
In addition, Market Makers will not 
have any special or enhanced access to, 
or responsibility for, the orders on XLE 
in any given security. 

Proposed Phlx Rule 170 governs the » 
registration of Market Makers on XLE. 
The Exchange will review an 
application of a member organization to 
become a Market Maker, considering 
such factors as capital, operations, 
personnel, technical resources, and 
disciplinary history.19 In the event that 
an application is disapproved by the 
Exchange, the applicant would have an 
opportunity to be heard upon the 
specific grounds for the denial, in 
accordance with the provisions of 
proposed Phlx Rule 174.12° 


The registration of a Market Maker 
may be suspended or terminated by the 
Exchange upon a determination of any 
substantial or continued failure by such 
Market Maker to engage in dealings in 
accordance with proposed Phlx Rule _ 
173, which describes the obligations of 
Market Makers.121 Additionally, a 
Market Maker may withdraw its 
registration by giving written notice to 
the Exchange.122 Subsequent to 
withdrawal, the member organization 
will not be permitted to re-register as a 
Market Maker for a period of six 
months. 123 


_ 118 See proposed Phix Rule 170(a) and (b). 

119 See proposed Phix Rule 170(b). 

120 See proposed Rule 170(c). 

121 See proposed Phix Rule 170(d). 

122 See proposed PhIx Rule 170(e). A Market 
Maker who fails to give a ten-day written notice of 
withdrawal to the Exchange may be subject to 
formal disciplinary action pursuant to Phix Rule 

960.1 et seq. 

123 See proposed Phlx Rule 170(e). 


Once registered as a Market Maker, a 
member organization may register in a 
newly authorized security or in a 
security already admitted to dealings on 
XLE by filing a security registration 
form with the Exchange.!24 A Market 
Maker’s registration in a security may be 
terminated by the Exchange if the 
Market Maker fails to enter quotations 
in the security within five business days 
after the Market Maker’s registration in 
the security becomes effective.125 In 
addition, the Exchange may suspend or 
terminate any registration of a Market 
Maker in a security or securities under 
proposed Phlx Rule 172 whenever, in 
the Exchange’s judgment, the interests 
of a fair and orderly market are best 
served by such action.126 

Upon becoming a Market Maker and 
registering in one or more securities on 
XLE, a Market Maker will be required to 
assume a number of responsibilities.127 
A Market Maker must engage in a course 
of dealings for its own account to assist 
in the maintenance, insofar as 
reasonably practicable, of a fair and 
orderly market on XLE. Among other 
things, a Market Maker must maintain 
adequate minimum capital in 
accordance with Phlx Rule 703 and 
must remain in Good Standing 128 with 
the Exchange. Each Market Maker must 
use electronic system(s) to maintain 
continuously two-sided markets with at 
least one Limit Order to buy and at least 
one Limit Order to sell, each for at least 
a round lot, in those securities in which 
the Market Maker is registered to trade. 
A Market Maker must meet these 
obligations during XLE’s Core Session 
in its registered securities on all days 
that XLE is open for business.129 

Market Maker Authorized Traders. 
Because Market Makers must be 
member organizations, individuals who 
enter orders on XLE in the course of 
making markets for a Market Maker are 
Market Maker Authorized Traders 
(“MMATs”). The Exchange may, upon 
receiving an application in writing from 
a Market Maker on a form prescribed by 
the Exchange, register a member of the 
Exchange as a MMAT. Each MMAT 
must be a member of the Exchange at all 
times he or she is acting as a MMAT.13° 
All orders entered by a MMAT must 


124 See proposed Phix Rule 172(a). 

125 See proposed Phix Rule 172(b). 

126 See proposed Phix Rule 172(d). Any such 
suspension or withdrawal of privileges by the 
Exchange would be subject to review pursuant to 
proposed Phix Rule 174, which permits an appeal 
to the Board of Governors pursuant to By-Law 
Article XI, Section 11—1(a). 

127 See proposed Phix Rule 173(a). 

128 See proposed Phix Rule 1(h). 

129 See proposed Phlix Rule 173(b). 

130 See proposed Phix Rule 171(b). 


contain the identification of the 
individual MMAT that entered the 
order.131 MMATs may be officers, 
partners, employees or other associated 
persons of member organizations that 
are registered with the Exchange as 
Market Makers.!32 The Exchange may 

. grant a member conditional registration 
as a MMAT subject to any conditions it 
considers appropriate in the interests of 
maintaining a fair and orderly 
market.133 In addition, to be eligible for 
registration as a MMAT, a person must 
have served as a dealer-specialist or 
market maker on a registered national 
securities exchange or association (or be 
deemed to have similar experience from 
having functioned as a trader) for at 
least one year within three years of the 
date of application, or, in the 
alternative, must successfully complete 
the General Securities Registered 
Representative Examination (‘Series 
7’’),134 

Upon written request, a member 
organization may withdraw the 
registration of one of its MMATs.135 In 
addition, the Exchange may suspend or 
withdraw an MMAT’s registration if it 
determines that: (1) The MMAT has 
caused the Market Maker to not 
properly perform the responsibilities of 
a Market Maker; (2) the MMAT has 
failed to meet the conditions set forth 
under the preceding paragraph; or (3) 
the Exchange believes it is in the 
interest of maintaining fair and orderly 
markets.136 If the Exchange suspends 
the registration of a person as a MMAT, 
the Market Maker must not allow the 
person to submit orders on XLE.137 
The Commission believes that the 
~ proposed rules concerning Market 


Makers and MMATs are appropriate and 


consistent with the Act. 
F. Access 


Members and member organizations 
can register with the Exchange to 
become XLE Participants, which 
requires entering into a XLE Participant 
Agreement with the Exchange.138 In 

. addition to providing access to its 


members and member organizations, the 


Exchange has proposed to allow 


131 See proposed Phlx Rule 171(a). 

132 See proposed Phlx Rule 171(b)(1). 

133 See proposed Phix Rule 171(b)(3). 

134 See proposed Phlx Rule 171(b)(5). 

135 See proposed Phlx Rule 171(c)(3). 

136 See proposed Phix Rule 171(c)(1). 

137 See proposed Phlx Rule 171(c)(2). Any such 


suspension or withdrawal of MMAT privileges by 


the Exchange is subject to review pursuant to 
proposed Phlx Rule 174. 

138 See proposed Phlx Rule 180(a). Among other - 
things, the Exchange would confirm that the 
member or member organization has the proper 
clearing relationships and has the ability to 
electronically connect to XLE. 
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member organizations to sponsor other 
persons to gain access to XLE. When 
doing so, these member organizations 
will be referred to as “Sponsoring 
Member Organizations,” and the 
persons sponsored will be referred to as 
“Sponsored Participants.” 139 A 
Sponsored Participant and its 
Sponsoring Member Organization will - 
be required to enter into and maintain 

a XLE Participant Agreement with the 
Exchange, in which the Sponsoring 
Member Organization must designate 
the Sponsored Participant by name.14° 
The XLE Participant Agreement is 
intended to highlight the 
responsibilities that a XLE Participant 
has regarding its use of XLE and bind 
Sponsored Participants to their terms of 
use of XLE. 


Sponsored Participants also will be 
required to enter into and maintain 
customer agreements with one or more 
Sponsoring Member Organizations so 
that Sponsoring Member Organizations 
may maintain the requisite level of 
control over the Sponsored Participants’ 
trading on XLE. The Exchange has 
proposed certain sponsorship 
provisions in its proposed Rule 180. 
Among other things, these agreements 
will specify that all orders entered by 
the Sponsored Participants and any 
person acting on behalf of or in the 
name of such Sponsored Participant and 
any executions occurring as a result of 
such orders are binding in all respects 
on the Sponsoring Member 

Organization, and that the Sponsoring 
Member Organization is responsible for 
any and all actions taken by such 
Sponsored Participant and any person 
acting on behalf of or in the name of 
such Sponsored Participant. In addition, 
the agreement will specify that a 
Sponsored Participant may not permit 
anyone other than its Participant 
Authorized Users (‘‘PAUs’’) to use or 
obtain access to XLE, and the Sponsored 
Participant is required to establish 
adequate procedures and controls to 
monitor access and prevent 
unauthorized use or access to XLE. 


The Commission believes that the 
Exchange’s proposed rules relating to 
access to XLE for its members and 
member organizations and certain other 
persons who are sponsored by member 
organizations are consistent with the 
Act. The Commission notes that it has 
previously approved similar rules for 
other exchanges.14! 


139 See proposed Phix Rule 180(b). 
140 See proposed PhIx Rule 180(b)(2)(A). 
141 See, e.g., NYSE Arca Rule 7.29. 


G. Anonymity 


Except as provided below, 
transactions executed on XLE will be 
processed anonymously. XLE 
transaction reports will indicate the 
details of thetransaction, but wiil not 
reveal contra-party identities.142 XLE 
will maintain this anonymity after the 
execution by instructing the registered 
clearing agencies of the anonymous 
nature of the transaction.143 
Additionally, no one who has the right 
to trade on XLE and who has been a 
party to or has knowledge of an 
execution will be under an obligation to 
divulge, except to the Exchange, the 
name of the person buying or selling in 
any transaction.'44 By masking the XLE 
Participant’s identity, the Exchange 
believes that it may help XLE 
Participants mitigate the market impact 
of their orders.145 

Notwithstanding the above, the 
Exchange will reveal the identity of the 
member organization or the member 
organization’s clearing firm in the 
following limited circumstances: (1) For 
regulatory purposes or to comply with 
an order of a court or arbitrator; (2) 
when the National Securities Clearing 
Corporation (‘““NSCC’’) or Stock Clearing 
Corporation of Philadelphia (‘““SCCP”’) 
ceases to act for a member organization 
or the member organization’s clearing 
firm and NSCC or SCCP determines not 
to guarantee the settlement of the 
member organization’s trades; or (3) on 
risk management reports provided to the 
contra-party of the member organization 
or the member organization’s clearing 
firm which disclose trading activity on 
an aggregate dollar value basis.'4® Also, 
the Exchange will inform a member 
organization when that member 
organization submits an order that has 


142 See Proposed Phlx Rule 189(b). 

143 See Securities Exchange Act Release Nos. 
52651 (October 21, 2005), 70 FR 65956 (November 
1, 2005) (File No. SR-SCCP-—2004—03); 48526 
(September 23, 2003), 68 FR 56367 (September 30, 
2003) (File No. SR-NSCC-—2003—14). See also Letter 
from Everton McLennon, Vice President, SCCP, to 
Jerry Carpenter, Assistant Director, Division of 
Market Regulation, Commission, dated September 
12, 2006 (notifying the Commission, as required by 
a condition of approval to File No. SR-SCCP-—2004— 
03, that SCCP intends to begin processing trades 
executed on an anonymous trading system). 

144 See Proposed Phx Rules 161 and 189(c). Since 
the Exchange’s proposed clearly erroneous 
execution rule will be coordinated by the Exchange, 
the Exchange has stated that post-trade anonymity 
should not compromise a XLE Participant's ability 
to settle an erroneous trade. See Notice, supra note 
3, 71 FR at 50488. : 

145 See, e.g., Securities Exchange Act Release No. 
49053 (January 12, 2004), 69 FR 2642 (January 16, 
2004) (File No. SR-PCX-2003-63) (notice of filing 
and immediate effectiveness of proposed rule 
change relating to post-trade anonymity). 

146 See Proposed PhIx Rule 189(c). 


executed against an order submitted by 
that same member organization.147 

In order to satisfy the member 
organization’s recordkeeping obligations 
under Rules 17a—3(a)(1) 148 and 17a—4(a) 
under the Act,!49 the Exchange will, 
except as provided below, retain for the 
period specified in Rule 17a—4(a) the 
identity of each member organization 
that executes an anonymous transaction 
described in paragraph (b) of proposed 
Phlx Rule 189. In addition, member 
organizations wiil retain the obligation 
to comply with Rules 17a—3(a)(1) and 
17a—4(a) under the Act whenever they 
possess the identity of their contra- 
party. In either case, the information 
must be retained in its original form or 
a form approved under Rule 17a-6 
under the Act.15° The Commission 
believes that the proposed rules relating 
to anonymity are appropriate and 
consistent with the Act. 

In connection with XLE’s proposed 
clearance and settlement anonymity, the 
Exchange has stated that it intends to 
request, for XLE Participants, an 
exemption from Rule 10b—10 under the 
Act,'>! regarding the required disclosure 
of the contra-party on a customer’s 
confirmation, and a no-action position 
on Rules 17a—3 and 17a—4 under the 
Act,!52 regarding a XLE Participant’s 
reliance on the Exchange for 
recordkeeping responsibilities for 
anonymous executions.!53 The 
Commission notes that the Exchange 
may not commence operations on its 
XLE system with the anonymity 
functionality until it has obtained relief 
from the applicable rules discussed 
above. 


H. Other Rule Changes to Implement 
XLE 


In addition to the proposed rules 
described above, to implement XLE, the 
Exchange has proposed several new 
rules and has proposed to amend a 
number of other existing Exchange rules 
that address, among other things, hours 
of trading, units of trading, price 
variations, securities eligible for trading, 
trade execution and reporting, clearance 
and settlement, and limitation of 
liability. The Commission believes that 
these proposed rule changes are 
appropriate and consistent with the Act. 


147 See Proposed PhIx Rule 189(d). 

148 17 CFR 240.17a—3(a)(1). 

14917 CFR 240.17a—4(a). 

15017 CFR 240.17a-6. 

15117 CFR 240.10b—10. 

15217 CFR 240.17a—3 and 17 CFR 240.17a—4, 
respectively. 

_ 153 See, e.g., Letter from Brian A. Bussey, 
Assistant Chief Counsel, Division of Market 
Regulation, Commission, to Mai S. Shiver, Senior 
Counsel, Pacific Exchange, Inc., dated April 30, 
2004. 
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I. Modifications to Current Phlx By-Laws 
and Rules 


Aside from the proposed rules to 
implement XLE, as part of its proposed 
rule change, the Exchange also proposes 
to modify various Phlx By-iaws, Rules, 
Equity Floor Procedure Advices 
(“EFPAs’’), and Options Floor 
Procedure Advices (“OFPAs’’).154 Most 
of the changes are being made to either 
apply or disapply certain Phlx By-laws, 
Rules, EFPAs and OFPAs to XLE, or to 
reflect the elimination of the physical 
trading floor for equity securities and 
the status of XLE as its replacement. In 
addition, the proposed changes reflect 
the elimination of the Floor Procedure 
Committee and the Equity Allocation, 
Evaluation and Securities Committee, 
and reflect the elimination of PACE, the 
Exchange’s current electronic system for 
trading equity securities. 

With respect to the proposed 
elimination of the Floor Procedure 
Committee,15° the Exchange has 
represented that Phix officers and 
employees will handle matters that were 
previously referred to Floor Officials or 
the Committee on the equity floor. The 
Exchange is eliminating the Floor 
Procedure Committee because it 
believes that its function in governing 
conduct on the equity trading floor is no 
longer necessary in light of the floor’s 
elimination. With respect to the 
elimination of the Equity Allocation, 
Evaluation and Securities Committee, 
the Exchange has proposed that 
Exchange staff will be responsible for 
. processing applications to become 
Market Makers on XLE. As proposed, 
Exchange staff also will be responsible 
for managing the listing of new equities. 
The Commission believes that these 
proposed rule changes, including the 
elimination of the Floor Procedure 
Committee and the Equity Allocation, 
Evaluation and Securities Committee, 
are appropriate and consistent with the 
Act. - 

The Exchange also has proposed to 
delete several of its rules and forms 
relating to the delivery and settlement of 
securities, which the Exchange has 
represented are obsolete since such 
function is performed not by the 
Exchange but by registered clearing 
agencies. Further, the Exchange has 
proposed to require all XLE Participants 
to use the services of a clearing firm or 
SCCP to clear transactions on XLE.15® 


154 See Notice, supra note 3, 71 FR at 50494 (for 
a discussion of the modifications to current Phlx 
By-laws and Rules). 

155 Currently, at least 50% of the Floor Procedure 
Committee must consist of permit holders or 
persons associated with a member organization. 

156 See proposed Phlx Rule 165(a). 


The Commission believes that these 
proposed rule changes are appropriate 
and consistent with the Act. 
Additionally, the Exchange is 
proposing to amend Phlx Rule 604 
(Registration and Termination of 
Registered Persons), to extend an 
exemption from the requirement to 
complete the Series 7 examination to 
persons who are primarily engaged in 
business on XLE and whose member 
organization is assigned to the Exchange 
as their designated examining 
authority.157 Phlx Rule 604(e)(1) applies 
the Exchange’s competency requirement 
to persons “‘off the floor,” while persons 
trading on the Exchange’s equity floor 
are not required by Phlx Rule 604 to 
take the Series 7 examination. XLE will 
not have a physical trading floor, and 
thus all XLE Participants literally will 
be conducting their business “‘off floor.” 
Accordingly, the Exchange proposed to 
amend Phlx Rule 604 to maintain the 
status quo with respect to the 
Exchange’s Series 7 examination 
requirement for XLE Participants.15® 
The Commission believes that the 
proposed change to Phlx Rule 604 is 
appropriate and consistent with the Act. 


J. Compliance With Regulation NMS 
and Transition to 


The Commission believes that the 
proposed rule change is consistent with 
the requirements.of Regulation NMS. In 
particular, the Exchange proposes to 
adopt a rule with regard to locked and 
crossed markets, as required by Rule 
610(d) of Regulation NMS.15° The 
Exchange also has designed its proposed 
rules relating to orders, modifiers, and 
order execution rules to comply with 
the requirements of Regulation NMS.16° 
These proposed rules include marking 
certain orders meeting the requirements 
of Rule 600(b)(30) of Regulation NMS 161 


157 The Exchange initially adopted the Series 7 
examination requirement for off-floor traders in 
order to impose a competency requirement on 
persons not on its floor, and not subject to its 
registration and testing processes for floor 
personnel pursuant to Phlx Rules 620 and 625. 

158 XLE Participants could, however, be required 
by the rules of another self-regulatory organization 
to take the Series_7 examination. 

15917 CFR 242.610(d). See also proposed Phlx 
Rule 186. 

160 For example, Proposed Phlx Rule 188 will 
require the Exchange to identify trades executed 
pursuant to an exception to or exemption from Rule 
611 of Regulation NMS in accordance with 
specifications approved by the operating committee 
of the relevant national market system plan for an 
NMS Stock. For trades executed pursuant to both 
the intermarket sweep order exception of Rule 
611(b)(5) or (6) of Regulation NMS and the self-help 


' exception of Rule 611(b)(1) of Regulation NMS, XLE 


will identify those trades as executed pursuant to 
the intermarket sweep order exception. See 
proposed Phlx Rule 188, as amended by 
Amendment No. 3. 


16117 CFR 242.600(b)(30). 


as intermarket sweep orders and 
accepting orders marked as intermarket 
sweep orders. The Commission also 
believes that Phlx’s proposed 
immediate-or-cancel functionality 162 is 
consistent with Rule 600(b)(3) of 
Regulation NMS. 
Further, the Exchange intends to 
operate XLE as an ‘“‘automated trading 
center” as defined by Rule 600(b)(3) of 
Regulation NMS,163 and has designed 
the proposed trading rules for XLE 
accordingly. Specifically, XLE will 
display automated quotations at all 
times except in the event-that a systems 
malfunction renders XLE incapable of 
displaying automated quotations.'6* The 
Exchange has represented that it will 
halt trading and therefore not display 
any ‘“‘manual’’ quotations in the event of 
such a systems malfunction.1® In 
addition, the Exchange included in 
proposed Phlx Rule 185(h) 16 its intent 


to take advantage of the self-help 


provisions of Regulation NMS in the 
event that another trading center 
providing a Protected Bid, Offer or 
Quotation repeatedly fails to respond 
within one second to incoming orders 
attempting to access that Protected Bid, 
Offer or Quotation.1®7 

Transition to XLE. The Exchange has 
declared its intent to make the transition 
to XLE (thus closing its equities trading 
floor and PACE system) prior to the 
February 5, 2007 Trading Phase Date for 


- Regulation NMS. As such, certain of its 


proposed rules or portions thereof that 
are designed to comply with the 
provisions of Regulation NMS will not 
become effective until February 5, 2007. 
The Exchange has proposed to achieve 
this delayed effectiveness through: (1) 
Including specific provisions in certain 
of its proposed rule text; 168 or (2) by 


162 See proposed Phix Rule 185(b)(2)(A). 

163 17 CFR 242.600(b)(3). 

164 See proposed Phlx Rule 160. 

165 See Notice, supra note 3, 71 FR at 50483. 

166 See Amendment No. 3, supra note 5 
(relocating the self-help provision from proposed 
Phlx Rule 1(cc) to proposed Phix Rule 185(h)). 

167 See 17 CFR 242.611(b)(1). In particular, 
proposed Phix Rule 185(h), which contains text that 
was relocated from proposed Phlx Rule 1(cc) via 
Amendment No. 3, provides that Phlx will 
disregard the away Protected Bid, Offer or 
Quotation when routing, displaying, canceling, or 
executing orders on XLE, and Phix will notify the’ 
non-responding trading center when it elects self- 
help. Phix will also assess whether the cause of the 
problem was with XLE, and, if so, would not invoke 
self-help. 

168 See, e.g., proposed Phix Rule 1(cc) (the 
definition of Protected Bid, Offer or Quotation). The 
Exchange has provided for alternate definitions of 
“Protected Bid, Offer or Quotation” that are 
applicable both before and after Rule 611 of 
Regulation NMS is operative on the Exchange. See 
Notice, supra note 3, 71 FR at 50484. After Rule 611 
of Regulation NMS is operative, a Protected 
Quotation will have the same meaning as Rule 
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requesting that the Commission allow 
the Exchange to delay the effectiveness 
of a particular proposed rule; 169 or (3) 
as applicable, expressing its intent to 
apply to for any necessary relief from 
any provision of the ITS Plan still in 
effect.17° The Exchange intends to roll- 
out XLE in several phases, as discussed 
above in Section II. 

The Commission believes that the 
‘Exchange has proposed a reasonable 
approach that should help ensure that 
the appropriate Exchange rules are in 
place when the operative date ofthe ~ 
applicable Regulations NMS provisions 
occurs.171 


V. Accelerated Approval of 
Amendment No. 3 


As set forth below, the Commission 
finds good cause to approve 
Amendment No. 3 to the proposed rule 
change prior to the thirtieth day after 
Amendment No. 3 is published for 
comment in the Federal Register 
pursuant to section 19(b)(2) of the 
Act.172 In Amendment No. 3, the 
Exchange made several technical, non- 
substantive changes to the proposed 
rule text to correct typographical errors 


600(b)(57) and (58) of Regulation NMS. 17 CFR 
242.600(b)(57)-(58). 

169 See, e.g., proposed Phlx Rule 186; and Notice, 
supra note 3, 71 FR at 50489. See, e.g., proposed 
Phix Rule 186 (Locking or Crossing Quotations in 
NMS Stocks). : 

170 See, e.g., proposed Phlx Rule 185(c)(3); and 
Amendment No. 3, supra note 5. For example, with 
respect to the proposed incoming ISO Orders and 
IOC Cross Orders marked as ISO orders, and two- 
sided orders that are eligible to be marked 
“Benchmark,” the Exchange has stated that it 
intends to implement these order types prior to the 
Trading Phase Date for Regulation NMS, and 
accordingly, the Exchange would need to seek relief 
for any applicable provision of the ITS Plan that 
remains in effect. See Amendment No. 3, supra note 
5. 

171 The Commission notes that, in the period 
preceding the operative date of Regulation NMS, 
the Exchange remains subject to currently 
applicable intermarket rules, including the ITS 
Plan. To the extent that the Exchange commences 
operations before Regulation NMS is operative, 
with respect to certain XLE features or order types, 
the Exchange, like all other exchanges subject to 
Regulation NMS, would need to obtain relief from 
any contrary provisions contained in any applicable 
plan, rule, or regulation. For example, in the 
absence of a Market Maker, XLE will not necessarily 
be able to maintain a gontinuous two-sided quote 

’ in a given security and thus will need relief from 
the ITS Plan’s two-sided quote requirement. 
Similarly, the Exchange will need relief from the 
ITS Plan to recognize an exception permitting two- 
sided Benchmark orders and Qualified Contingent 
Trades to trade-through a Protected Quotation. 
Finally, the Exchange has proposed to delete Phlx 
Rule 230 (ITS—-Opening Notification) and EFPA S— 
3 (The “Three by Three” Requirement Applicable 
to Tape Indications and Pre-Openings); however, 
the Exchange has requested that the operative date 
of these deletions be no earlier than the date that 
the Exchange is no longer subject to the ITS pre- 
opening notification responsibilities in the ITS 
Plan. 


172 15 U.S.C. 78s(b)(2). 


and to include proper formatting of 
proposed rule text. In addition, the 
Exchange added language to proposed 
Phlx Rule 188 regarding identifiers for 
trades executed pursuant to both the 
intermarket sweep exception and the 
self-help provision in Rule 611 of 
Regulation NMS: relocated the self-help 
provision from proposed PhIx Rule 1(cc) 
to proposed Phlx Rule 185(h) and 
changed the term “cease to consider” in 
that subsection to the word “‘disregard”’; 
and added text to proposed Phlx Rule 
185(b)(3) to clarify the operation of 
Pegged Orders and clarified the purpose 
section discussion of that proposed rule. 
The Exchange also amended the 
terminology in proposed PhIx Rule 163 
from “Exchange Official” to ‘Equity 
Exchange Official.” In addition, the 
Exchange proposed to allow floor 
members and member organizations 
who become XLE participants to remain 
in their current space on the Exchange’s 
floor, paying the applicable space rental 
fees (which the Exchange may or may 
not seek to eliminate during the 
transition to XLE, upon the filing of a 
proposed rule change with the 
Commission), for a short time while the 
Exchange’s members transition to XLE. 
The Exchange also announced its 
revised intent, contrary to its intent 
expressed in the Notice, to request the 


appropriate relief from the ITS Plan 


provisions that remain in effect to 
implement ISO Orders and IOC Cross 
Orders marked ISO, as well as orders 
marked “Benchmark,” before the 
February 5, 2007 Trading Phase Date of 
Regulation NMS. The Exchange further 
stated that it no longer intends to 
request relief to allow orders marked as 
a ‘Qualified Contingent Trade” prior to 
the February 5, 2007 Trading Phase Date 
of Regulation NMS. 

The Commission believes that these 
clarifying and technical changes to the 
proposed rule change, as amended, 
improve the proposal and raise no new 
or novel issues and therefore should not 
delay approval of the proposed rule 
change, as amended. Accordingly, the 
Commission finds good cause to 
accelerate approval of Amendment No. 
3, pursuant to section 19(b)(2) of the 


VI. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
3, including whether Amendment No. 3 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


17345 U.S.C. 78s(b)(2). 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—Phlx—2006—43 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, . 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. All submissions should 
refer to File Number SR—Phlx—2006-43. 
This file number should be included on 
the subject line if e-mail is used. To help 
the Commission process and review 
your comments more efficiently, please 
use only one method. The Commission 
will post all comments on the 
Commission’s Internet Web site (http:// 
www.sec.gov/rules/sro.shtml). Copies of 
the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the Phix. All 
comments received will be posted 
without change;.the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-PhIx—2006—43 and should 
be submitted on or before October 27, 
2006. 


VII. Conclusion 


It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,174 that the 
proposed rule change (SR—Phlx—2006— 
43), as amended by Amendment Nos. 1 
and 2, be, and hereby is, approved, and 
that Amendment No. 3 to the proposed 
rule change be, and hereby is, approved 
on an accelerated basis. 


“17445 U.S.C. 78s(b)(2). 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.175 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—16550 Filed 10—-5-06; 8:45 am] 
BILLING CODE 8011-01-P 


DEPARTMENT OF STATE 
[Public Notice 5575] 


Department of State Performance 
Review Board Members (for Non 
Career Senior Executive Employees) - 


In accordance with section 4314 (c) 
(4) of the Civil Service Reform Act of 
1978 (Pub. L. 95-454), the Executive 
Resources Board of the Department of 
State has appointed the following 
individuals to the Department of State 
Performance Review Board (for Non 
Career Senior Executive Employees) 
Kim M. Nickles, Under Secretary for 
Management, White House Liaison, 
Department of State; Brian F. 
Gunderson, Chief of Staff, Office of the 
Secretary, Department of State. 


Dated: September 15, 2006. 
George M. Staples, 


Director General of the Foreign Service and 
Director of Human Resources, Department 
of State. 


[FR Doc. E6—16591 Filed 10—5—06; 8:45 am] 
BILLING CODE 4710-15-P 


SUSQUEHANNA RIVER BASIN 
COMMISSION 


Notice of Action by the Commission 
Approving Certain Projects 


AGENCY: Susquehanna River Basin 
Commission (SRBC). 
SUMMARY: Pursuant to its authority 
under the Susquehanna River Basin 
Compact, Pub. L. 91-575, 84 Stat. 1509 
et seq. (the “Compact”’) and its 
Regulations for Review of Projects, 18 
CFR parts 803, 804 and 805, the SRBC, 
following a public hearing, approved 
certain water resources projects listed 
below at its meeting held in Aberdeen, 
Maryland on September 13, 2006. 
Opportunity For Review: In 
accordance with Section 3.10(6) of the 
Compact and Paragraph (0) of the 
Federal Reservations to the Compact, all 
such actions of the SRBC are reviewable 
in federal district court provided that an 
action for such review is commenced 
within 90 days from the effective date 
of the determination sought to be 
reviewed. For purposes of judicial 


17517 CFR 200.30—3(a)(12). 


review, the effective date for actions 
identified in this notice shall be the date 
of publication of this notice. 


FOR FURTHER INFORMATION CONTACT: 
Richard A. Cairo, General Counsel, 717— 
238-0423, Ext. 306; Fax: 717-238-2436; 
e-mail: rcairo@src.net or Michael G. 
Brownell, Chief, Water Resources 
Management, 717-238-0425, Ext. 223; 
Fax: 717—238—2436; e-mail 
mbrownell@srbc.net. Further details on 
the docket actions taken on the projects 
listed below are also available on 
SRBC’s Web site at http://www.srbc.net. 


SUPPLEMENTARY INFORMATION: 
List of Approved Projects 


1. Mansfield Borough Municipal 
Authority—Groundwater withdrawal (30-day 
average) of 0.252 mgd from Well 2, anda 
total groundwater system withdrawal limit 
(30-day average) of 0.255 mgd, for public 
water supply, Richmond Township, Tioga 
County, Pennsylvania. 

2. Tunkhannock Borough Municipal 
Authority—Groundwater withdrawal (30-day 
average) of 0.144 mgd from Well 3R, and a 
total system withdrawal limit (30-day 
average) of 0.300 mgd for public water 
supply, Tunkhannock Borough, Wyoming 
County, Pennsylvania. 

3. EP FCL, LLC dba Ron Jaworski’s 
Edgewood in the Pines—Consumptive water 
use of up to 0.360 mgd, for golf course 
irrigation, Butler Township, Luzerne County, 
Pennsylvania. 

4. Bedford Township Municipal Authority 
Schaffer Tract—Groundwater withdrawals 
(30-day averages) of 0.288 mgd from Schaffer 
Tract Well 1 and 0.288 mgd from Schaffer 
Tract Well 2, Bedford Township, Bedford 
County, Pennsylvania. 

5. Bedford Township Municipal Authority 
Hotel Well—Groundwater withdrawal (30- 
day average) of 0.367 mgd from the Bedford 
Springs Hotel Well 1, Bedford Township, 
Bedford County, Pennsylvania. 

6. Monroe Valley Golf Course—Surface 
water withdrawal of up to 0.221 mgd from 
East Pond, when available; surface water 
withdrawal of up to 0.221 mgd from West 
Pond, when available; and a total combined 
surface water withdrawal of up to 0.532 mgd, 
when available, from East Pond, West Pond, 
and Monroe Creek; and consumptive water 
use of up to 0.532 mgd, for golf course 
irrigation, Swatara Township, Lebanon 
County, Pennsylvania. 

7. Dairy Farmers of America, Inc-— 
Consumptive water use of up to 0.500 mgd, 
for manufacture of beverages, Lower Allen 
Township, Cumberland County, 
Pennsylvania. 

8. Manheim Borough Authority— 
Groundwater withdrawal (30-day average) of 
0.936 mgd from Well 6, and a total system 
withdrawal limit (30-day average) of 0.936 
mgd for public water supply, Manheim 
Borough, Lancaster County, Pennsylvania. 


Dated: September 27, 2006. 
Paul O. Swartz, 
Executive Director. 
[FR Doc. E6—16611 Filed 10—5—06; 8:45 am] 
BILLING CODE 7040-01-P 


DEPARTMENT OF TRANSPORTATION 
Surface Transportation Board 
Release of Waybili Data 


The Surface Transportation Board has 
received a request from Sidley Austin 
Brown LLP on behalf of Canadian 
Pacific Railway Company (WB471-10— 
September 28, 2006) for permission to 
use certain data from the Board’s 
Carload Waybill Samples. A copy of the 
request may be obtained from the Office 
of Economics, Environmental Analysis, 
and Administration. 

The waybill sample contains 
confidential railroad and shipper data; 
therefore, if any parties object to these 
requests, they should file their 
objections with the Director of the 
Board’s Office of Economics, 
Environmental Analysis, and 
Administration within 14 calendar days 
of the date of this notice. The rules for 
release of waybill data are codified at 49 
CFR 1244.9. 

Contact: Mac Frampton, (202) 565-— 
1541. 


Vernon A. Williams, 
Secretary. 


[FR Doc. E6-16606 Filed 10-5-06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Docket No. AB-6 (Sub-No. 445X)] 


BNSF Railway Company— 
Abandonment Exemption—in Cascade 
County, MT 


BNSF Railway Company (BNSF) has 
filed a notice of exemption under 49 
CFR 1152 subpart F—Exempt 
Abandonments to abandon 1.67 miles of 
railroad between milepost 194.61 and 
milepost 196.28, near Great Falls, in 
Cascade County, MT. The line traverses 
United States Postal Service Zip Code 
59401. 

BNSF has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) there is no overhead 
traffic to be rerouted; (3) no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
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Surface Transportation Board or with 
any U.S. District Court or has been 
decided in favor of complainant within 
the 2-year period; and (4) the 
requirements of 49 CFR 1105.7 
(environmental report), 49 CFR 1105.8 
(historic report), 49 CFR 1105.11 
(transmittal letter), 49 CFR 1105.12 
(newspaper publication), and 49 CFR 
1152.50(d)(l) (notice to governmental 
agencies) have been met. 

As a condition to this exemption, any 
employees adversely affected by the 
abandonment shall be protected under 
Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) has been received, this 
exemption will be effective on 
November 8, 2006, unless stayed 
pending reconsideration. Petitions to 
stay that do not involve environmental 
issues,' formal expressions of intent to 
file an OFA under 49 CFR 
1152.27(c)(2),2 and trail use/rail banking 
requests under 49 CFR 1152.29 must be 
filed by October 16, 2006. Petitions to 
reopen or requests for public use 
conditions under 49 CFR 1152.28 must 
be filed by October 26, 2006, with: 
Surface Transportation Board, 1925 K 
Street, NW., Washington, DC 20423- 
0001. 

_ Acopy of any petition filed with the 
Board should be sent to BNSF’s ; 
representative: Sidney L. Strickland, Jr., 
3050 K Street, NW., Suite 101, 
Washington, DC 20007. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

BNSF has filed environmental and 
historic reports which address the 
effects, if any, of the abandonment on 
the environment and historic resources. 
SEA will issue an environmental 
assessment (EA) by October 13, 2006. 
Interested persons may obtain a copy of 
the EA by writing to SEA (Room 500, 


1 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 1.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

2Each OFA must be accompanied by the filing fee 
which is currently set at $1,300. See Regulations 
Governing Fees for Service Performed in Connection 
With Licensing and Related Services—2006 Update, 
STB Ex Parte No. 542 (Sub-No. 13) (STB served 
Mar. 20, 2006). See 49 CFR 1002.2(f)(25). 


Surface Transportation Board, 
Washington, DC 20423-0001) or by 
calling SEA, at (202) 565-1539. 
[Assistance for the hearing impaired is 
available through the Federal 3 
Information Relay Service (FIRS) at 1- 
800—877-8339.] Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Pursuant to the provisions of 49 CFR 
1152.29(e)(2), BNSF shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
granted and fully abandoned the line. If 
consummation has not been effected by 
BNSF’s filing of a notice of 
consummation by October 6, 2007, and 
there are no legal or regulatory barriers 
to consummation, the authority to 
abandon will automatically expire. 

Board decisions and notices are 


available on our Web site at http:// 


www.stb.dot.gov. 


‘Decided: October 2, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

{FR Doc. E6—16602 Filed 10—5—06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF THE TREASURY 


Submission for OMB Review; 
Comment Request 


September 29, 2006. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be: 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 11000, 1750 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Dates: Written comments should be 
received on or before November 6, 2006 
to be assured of consideration. 


Internal Revenue Service (IRS) 


OMB Number: 1545-1680. 
Type of Review: Extension. 
Title: United States Additional Estate 


Tax Return Under Code Section 2057. 


Forms: 706—D. 


Description: Form 706-D is used by. 
individuals to compute and pay the 
additional taxes due under Code section 
2057. IRS uses the information to 
determine that the taxes have been 
properly computed. 

Respondents: Individuals or 
households. 


Estimated Total Burden Hours: 530 


hours. 


OMB Number: 1545-0118. 
Type of Review: Extension. 


Title: Taxable Distributions Received 
From Cooperatives. 


Forms: 1099—PATR. 


Description: Form 1099—PATR is used 
to report patronage dividends paid by 
cooperatives (IRC sec. 6044). The 
information is used by IRS to verify 
reporting compliance on the part of the 
recipient. 


Respondents: Business or other for 
profit institutions. 

Estimated Total Burden Hours: 
509,895 hours. 


OMB Number: 1545-0054. . 
Type of Review: Extension. 
Title: Ownership Certificate. 
Forms: 1000. 


Description: Form 1000 is used by 
citizens, resident individuals, 
fiduciaries, partnerships and 
nonresident partnerships in connection 
with interest on bonds of a domestic, 
resident foreign, or nonresident foreign 
corporation containing a tax-free 
covenant and issued before January 1, 
1934. IRS uses the information to verify 
that the correct amount of tax was 
withheld. 


Respondents: Business or other for 
profit institutions. 


Estimated Total Burden Hours: 5,040 
hours. 


Clearance Officer: Glenn P. Kirkland, 
(202) 622—3428, Internal Revenue 
Service, Room 6516, 1111 
Constitution Avenue, NW., 
Washington, DC 20224. 

OMB Reviewer: Alexander T. Hunt, 
(202) 395-7316, Office of 
Management and Budget, Room 
10235, New Executive Office 
Building, Washington, DC 20503. 


Robert Dahl, 
Treasury PRA Clearance Officer. 


{FR Doc. E6—16541 Filed 10—5-06; 8:45 am] 
BILLING CODE 4830-01-P 
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DEPARTMENT OF THE TREASURY 
United States Mint 


Revision to Currently Approved 
Information Collection: Comment 
Request for Customer Satisfaction and 
Opinion Surveys and Focus Group 
Interviews 


AGENCY: United States Mint. 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on revisions to 
currently approved information 
collection 1525-0012, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the United 
States Mint, a bureau of the Department 
of the Treasury, is soliciting comments 
on the United States Mint customer 
satisfaction and opinion surveys and 
focus group interviews. 

DATES: Written comments should be 
received on or before December 5, 2006 
to be assured of consideration. 


ADDRESSES: Direct all written comments 
to Yvonne Pollard, Chief, Records 
Management Division, United States 
Mint, 801 9th Street, NW., 8th Floor, 
Washington, DC 20220; (202) 354-6784 
(this is not a toll free number); 
YPollard@usmint.treas.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or | 
copies of the information collection 
package should be directed to Brenda 
Butler, Program Analyst, Records 
Management Division, United States 
Mint, 801 9th Street, NW., 8th Floor, 
Washington, DC 20220; (202) 354-6785 
(this is not a toll-free number); 
BrButler@usmint.treas.gov. 


SUPPLEMENTARY INFORMATION: 

Title: United States Mint customer 
satisfaction and opinion surveys and 
focus group interviews. 

OMB Number: 1525-0012. 

Abstract: The proposed customer 
satisfaction and opinion surveys and 
focus group interviews will allow the 
United States Mint to assess the 
acceptance of, potential demand for, 
and barriers to acceptance/increased 
demand for current and future products, 
and the needs and desires of customers 
for more efficient, economical services. 

Current Actions: The United States 
Mint conducts surveys and focus group 
interviews to measure customer gpinion 
and assess acceptance of, potential 


demand for and barriers to acceptance/ 
increased demand for United States 
Mint products, and to determine the 
level of satisfaction of United States 
Mint customers and the public. 

Type of Review: Revision of estimated 
annual respondents and estimated 
annual burden hours. 

. Affected Public: The affected public 
includes: serious and casual numismatic 
collectors, dealers and persons in the 


‘ numismatic business, and the general 


public. 

Estimated Number of Respondents: 
The estimated number of annual 
respondents is 36,177. 

Estimated Total Annual Burden 
Hours: The estimated number of annual 
burden hours is 10,831. 

Requests for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper. 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Dated: October 2, 2006. . 
Yvonne Pollard, 


Chief, Records Management Division, United 
States Mint. 


{FR Doc. E6—-16542 Filed 10—5—06; 8:45 am] 
BILLING CODE 4810-37-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-New (VA Form (10- 
21047(NR)] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Health 
Administration, Department of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the : 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Health 


Administration (VHA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and. 
its expected cost and burden and 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before November 6, 2006. Sies 


FOR FURTHER INFORMATION OR A COPY OF 
THE SUBMISSION CONTACT: Denise 
McLamb, Initiative Coordination 
Service (005G1), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 565-8374, 
fax (202) 565-7870 or e-mail: 
denise.mclamb@mail.va.gov. Please 
refer to “OMB Control Number 2900- 
New (VA Form (10—21047(NR).” 

Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control Number 
2900-New (VA Form (10-21047(NR).” 
SUPPLEMENTARY INFORMATION: 

Title: VA Cooperative Studies Project 
#500A, National Registry of Veterans 
with Amyotrophic Lateral Sclerosis 
(ALS), VA Forms 10—21047, 10—21047a, 
and 10-21047b. 

OMB Control Number: 2900-New (VA 
Form (10—21047(NR). 

Type of Review: Extension of a 
currently approved collection. 

Abstract: VA will use the 
amyotrophic lateral sclerosis registry to 
obtain epidemiological data on veterans 
affected with ALS and as a means to 
inform the veteran of clinical drug trials 
and studies. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on August 
15, 2006 at page 46981-46982. 

Affected Public: Individuals or 
households. 

Estimated Annual Burden: 1,330. 

Estimated Average Burden Per 
Respondent: 30 minutes. 

Frequency of Response: Semi- 
annually. 

Estimated Number of Respondents: 
1,715. 

Estimated Number of Responses: 
2,740. 


Dated: September 27, 2006. 
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By direction of the Secretary: 
Denise McLamb, 


Program Analyst, Initiative Coordination 
Service. 


[FR Doc. E6—16506 Filed 10—5—06; 8:45 am] 
BILLING CODE 8320-6i-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-New (10-21083 
_ series)] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Health 
Administration, of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Health 
Administration (VHA), Department of 
Veterans Affairs, has submitted the - 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden and 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before November 6, 2006. 


FOR FURTHER INFORMATION OR A COPY OF 
THE SUBMISSION CONTACT: Denise 
McLamb, Initiative Coordination 
Service (005G1), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 565-8374, 
FAX (202) 565-7870 or e-mail: : 
denise.mclamb@mail.va.gov. Please 
refer to ‘OMB Control No. 2900-New 
(10—21083 series).”’ 

Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control No. 2900- 
New (10—21083 series)” in any 
correspondence. 


SUPPLEMENTARY INFORMATION: 
Title: Pilot of the Hospital Consumer 
Assessment of Health Plan Survey 
(HCAHPS) and Survey of Healthcare 
Experiences of Patients (SHEP) 
Satisfaction Survey Instruments, VA 
Forms 10-21083a through 10—21083e. 
OMB Control Number: 2900-New (10- 
21083 series). 
Type of Review: New collection. 


Abstract: VA will conduct a series of 
five pilots to better understand how the 
Hospital Consumer Assessment of 
Health Plan Survey (HCAPHS) 
questionnaire (either alone or combined 
with all or part of VA’s Survey of 
Healthcare Experiences of Patients 
(SHEP) survey) will perform in 
measuring patient satisfaction, and how 
hospitalized veteran patients will 
respond to healthcare related questions 
using the HCAHPS questionnaire. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
Notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on July 
13, 2006 at page 39704. 

Affected Public: Individuals or 


households. 


Estimated Annual Burden: 3,625 
hours. 

a. 10—21083a—362.50 hours. 

b. 10-21083b—725 hours. 

c. 10—21083c—1,087.50 hours. 

d. 10—21083d—725 hours. 

e. 10—21083e-725 hours. 

Estimated Average Burden Per 
Respondent: 

a. 10—21083a—15 minutes. 

b. 10-—21083b—30 minutes. 

c. 10-21083c—45 minutes. 

d. 10-—21083d—30 minutes. 

e. 10—21083de—30 minutes. 

Frequency of Response: One time. 

Estimated Number of Respondents: 
7,250. 

a. 10—21083a—1,450. 

b. 10—21083b—1,450. 

c. 10—21083c—1,450. 

d. 10—-21083d—1,450. 

e. 10-21083de—1,450. 


Dated: September 27, 2006. 
By direction of the Secretary. 
Denise McLamb, 


Program Analyst, Initiative Coordination 
Service. 


{FR Doc. E6—16508 Filed 10—5—06; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-New (10—21034j)] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Health 
Administration, of Veterans 
Affairs 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 


(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Health 
Administration (VHA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden; it includes 
the actual data collection instrument. 
DATES: Comments must be submitted on 
or before November 6, 2006. 

FOR FURTHER INFORMATION OR A COPY OF 
THE SUBMISSION CONTACT: Denise 
McLamb, Records Management Service 
(005G1), Department of Veterans Affairs, 
810 Vermont Avenue, NW., 

Washington, DC 20420, (202) 565-8374, 
FAX (202) 565-7870 or e-mail: 
denise.mclamb@mail.va.gov. Please 
refer to “OMB Control No. 2900-New 
(10-21034)).” 

Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to ‘OMB Control No. 2900- 
New (10—21034j)” in any 
correspondence. 


SUPPLEMENTARY INFORMATION: 

Title: Health Insurance and Key 
Driver Modules for the Survey of 
Veteran Enrollees’ Health and Reliance 
Upon VA, VA Forms 10—21034j and 10— 
21034k. 

OMB Control Number: 2900-New (10—- 
21034)). 

Type of Review: New collection. 

Abstract: VA will use the data 
collected on VA Forms 10—21034j and 
10-—21034k to accurately project the 
number of veterans’ enrolled in and/or 
utilizing VA’s health care system and as 
the basis for policy and budgetary 
analyses. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
Notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on June 
20, 2006, at pages 35481-35482. 

Affected Public: Federal Government. 

Estimated Annual Burden: 

VA Form 10-—21034j—2,800 hours. 

VA Form 10—21034k—367 hours. 

Estimated Average Burden Per 
Respondent: 

VA Form 10—21034j)—4 minutes. 
VA Form 10-21034k-11 minutes. 
Frequency of Response: Annually. 
Estimated Number of Respondents: 
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VA Form 10-21034j—42,000. 

VA Form 10—21034k—2,000. 

Dated: September 25, 2006. 

By direction of the Secretary. 
Denise McLamb, 
Program Analyst, Initiative Coordination 
Service. 
(FR Doc. E6—16510 Filed 10—5—06; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-0525] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. : 

ACTION: Notice. 


suMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden and 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before November 6, 2006. 
FOR FURTHER INFORMATION OR A COPY OF 
THE SUBMISSION CONTACT: Denise 
McLamb, Initiative Coordination 
Service (005G1), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 565-8374, 
FAX (202) 565-7870 or e-mail: © 
denise.mclamb@mail.va.gov. Please 
refer to “OMB Control No. 2900-0525.” 

Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control No. 2900— 
0525” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: VA MATIC Change, VA Form 
29-0165. 

OMB Control Number: 2900-0525. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: Claimants complete VA 
Form 29-0165 to enroll in VA MATIC 
or change their financial institution 
from which VA currently deducts their 
Government Life Insurance premium. 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
Notice with a 60-day comment period 
soliciting comments on this collection 


- of information was published on July 


13, 2006, at page 39705. 

Affected Public: Individuals or 
households. 

Estimated Annual Burden: 1,250 
hours. 

Estimated Average Burden Per 
Respondent: 15 minutes. 

Frequency of Response: On occasion. 

Estimated Number of Respondents: 
5,000. 

Dated: September 25, 2006. 

By direction of the Secretary: 
Denise McLamb, 
Program Analyst, Initiative Coordination 
Service. 
[FR Doc. E6-16511 Filed 10-5—06; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-0017] 


Agency information Collection 
Activities Under OMB Review 


AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 


Budget (OMB) for review and comment. | 


The PRA submission describes the 
nature of the information collection and 
its expected cost and burden; it includes 
the actual data collection instrument. 
DATES: Comments must be submitted on 
or before November 6, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Denise McLamb, Initiative Coordination 
Service (005G1), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 565-8374, 
fax (202) 565-7870 or e-mail 
denise.mclamb@mail.va.gov. Please 
refer to Control No. 2900—0017.’” 
Send comments and recommendations 
concerning any aspect of the 


- information collection-to VA’s OMB 


Desk Officer, OMB Human Resources 
and Housing Branch, New Executive 
Office Building, Room 10235, 


Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control No. 2900- 
0017” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: 

a. Annual-Final Report and Account, 
VA Form 21-4706. 

b. Federal Fiduciary’s Account, VA 
Form 21—4706b. 

c. Court Appointed Fiduciary’s 
Account, VA Form 21-—4706c. 

d. Account Book, VA Form 21-4718. 

e. Certificate of Balance on Deposit 
and Authorization to Disclose Financial 
Records (Pursuant to Title 38, U.S.C., 
Chapter 55 and Title 12, U.S.C., Chapter 
35), VA Form 27—4718a. 

OMB Control Number: 2900-0017. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: VA maintain supervision of 
the distribution and use of VA benefits 
paid to fiduciaries on behalf of VA 
claimants who are incompetent, a 
minor, or under legal disability. The 
forms are used to verify beneficiaries’ 
deposit remaining at a financial 
institution against a fiduciary’s 
accounting. The following forms will be 
used to ensure claimants’ benefits 
payments are administered properly. 

a. VA Forms 21-4706, 4706b and 
4706c are used by estate to determine 
proper usage of benefits paid to 
fiduciaries. The 21-4706 and 21—4706b 
are both necessary to conform to 
requirement of various state courts. 

b. VA Form 21-4718 is provided to 
VA fiduciaries to submit accountings to 
either State courts or the VA. It is not 
a reporting form per se, but a vehicle to 
assist the fiduciary in accurately 
maintaining records of monies received 
and spent. 

c. VA Form 21-4718a—Fiduciaries 
are required to obtain certifications that 
the balances remaining on deposit in 
financial institutions as shown on 
accountings are correct. Certifying 
official at a financial institution 
completing the form must affix the 
institution’s official seal or stamp. The 
data collected is used to appoint an 
appropriate fiduciary for a VA 
beneficiary and to prevent fiduciaries 
from supplying false certification, 
embezzling funds, and possibly prevent 
and/or identify fraud, waste and abuse 
of government funds paid to fiduciaries 
on behalf of VA beneficiaries. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on May 
18, 2006 at page 28918. 
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Affected Public: Individuals or 
households. 

Estimated Annual Burden: 29,566. 

a. Annual-Final Report and Account, 
VA Form 21—4706—1,100. 

b. Federal Fiduciary’s Account, VA 
Form 21-4706b—6,300. 

c. Court Appointed Fiduciary’s 
Account, VA Form 21—4706c—2,000. 

d. Account Book, VA Form 21-4718— 
20,000. 

e. Certificate of Balance on Deposit 
and Authorization to Disclose Financial 
Records, Pursuant to Title 38, U.S.C., 
Chapter 55 and Title 12, U.S.C., Chapter 
35) VA Form 27—4718a—165. 

Estimated Average Burden Per 
Respondent: 

a. Annual-Final Report and Account, 
VA Form 21—4706—30 minutes. 

b. Federal Fiduciary’s Accounts, VA 
Form 21-—4706b—27 minutes. 

c. Court Appointed Fiduciary’s 
Account, VA Form 21—4706c—30- 
minutes. 

d. Account Book, VA Form 21-4718— 
hours. 

e. Certificate of Balance on Deposit 
and Authorization to Disclose Financial 
Records, Pursuant to Title 38, U.S.C., 
Chapter 55 and Title 12, U.S.C., Chapter 
35) VA Form 27-4718a—3 minutes. 

Frequency of Response: Annually. 

Estimated Number of Respondents: 
31,512. 

a. Annual-Final Report and Account, 
VA Form 21-4706—2,200. 

.b. Federal Fiduciary’s Accounts, VA 
Form 21-4706b—14,000. 

c. Court Appointed Fiduciary’s 
Account, VA Form 21—4706c—4,000. 

d. Account Book, VA Form 21-4718— 
8,000. 

e. Certificate of Balance on Deposit 
and Authorization to Disclose Financial 


Records, Pursuant to Title 38, U.S.C., 
Chapter 55 and Title 12, U.S.C., Chapter 
35), VA Form 27-4718a—3,312. 

Dated: September 25, 2006. 

By direction of the Secretary. 
Denise McLamb, 


Program Analyst, Initiative Coordination 
Service. 


{FR Doc. E6—16513 Filed 10—5—06; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Veterans’ Disability Benefits 
Commission; Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92— 
463 (Federal Advisory Committee Act) 
that the Veterans’ Disability Benefits 
Commission has scheduled a meeting 
for October 19-20, 2006 in the Ballroom 
of the Beacon Hotel, 1615 Rhode Island 
Avenue, NW., Washington, DC. On 
October 19, the session will begin at 8 
a.m. and end at 5 p.m. On October 20, 
the session will begin at 8:30 a.m. and 
end at 12 noon. The meeting is open to 
the 

The purpose of the Commission is to 
carry out a study of the benefits under 
the laws of the United States that are 
provided to compensate and assist 
veterans and their survivors for 
disabilities and deaths attributable to 
military service. 

The agenda for October 19 will 
include updates on the progress of the 
studies being conducted by the Center 
for Naval Analyses (CNA). The 
Commission will receive comments 
from stakeholders and the public on 


CNA’s draft report on lump sum 
payments as an option for compensating 
veterans with disabilities. There will be 
a continuing discussion of the line of 
duty and concurrent receipt issue 
papers presented at the September 14 
meeting of the Commission, and a new 
draft issue paper on character at 
discharge. 


The agenda for October 20 will 
include a summary of the final site visit 
to the Southern Region conducted in 
Atlanta and Augusta, Georgia. There 
will also be updates on the progress of 


the studies being conducted by the 


Institute of Medicine (IOM) and time set 
aside for additional discussions amongst 
the Commissioners. 


Interested persons may attend and 
present oral statements to the 
Commission on October 19. Oral 
presentations will be limited to five 
minutes or less, depending on the 
number of participants. Interested 
parties may also provide written 
comments for review by the 
Commission prior to the meeting or at 
any time, by e-mail to 
veterans@vetscommission.com or by 
mail to Mr. Ray Wilburn, Executive 
Director, Veterans’ Disability Benefits 
Commission, 1101 Pennsylvania 
Avenue, NW., 5th Floor, Washington, 


DC 20004. 


Dated: October 3, 2006. 
By direction of the Secretary. 


E. Philip Riggin, 

Committee Management Officer. 

{FR Doc. E6—16668 Filed 10—5—06; 8:45 am] . 
BILLING CODE 8320-01-P 
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Corrections 


Federal Register 
Vol. 71, No. 194 


Friday, October 6, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF JUSTICE 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993— Southwest Research 
Institute: Cooperative Research Group 
on High Efficiency Durable Gasoline 
Engine 


Correction 


In notice document 06-5736 
appearing on page 36830 in the issue of 


Wednesday, June 28, 2006, make the 
following correction: 

In the first column, in the third full 
paragraph, four lines from the bottom, 
“Ivenco” should read “Iveco”’. 


[FR Doc. C6—5736 Filed 10—5—06; 8:45 am] 
BILLING CODE 1505-01-D 
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DEPARTMENT OF ENERGY 


_Office of Energy Efficiency and 
Renewable Energy 


10 CFR Part 430 
[Docket Number EE—RM/STD-01-350] 
RIN 1904—AA78 


Energy Conservation Program for 
Consumer Products: Energy 
Conservation Standards for 
Residential Furnaces and Boilers 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 

ACTION: Notice of proposed rulemaking 
and public meeting. 


SUMMARY: The Energy Policy and 
Conservation Act (EPCA or the Act) 
prescribes energy conservation 
standards for various consumer 
products and commercial and industrial 
equipment, and requires the Department 
of Energy (DOE or the Department) to 
determine if amendments to increase 
the stringency of the standards are 
technologically feasible and 
economically justified, and if they 
would save a significant amount of 
energy. In this notice, the Department is 
proposing to amend the energy 
conservation standards for residential 
furnaces and boilers and is announcing 
a public meeting. 
DATES: The Department will hold a 
public meeting on October 30, 2006, 
from 9 a.m. to 4 p.m., in Washington, 
DC. The Department must receive 
requests to speak at the public meeting 
before 4 p.m., October 16, 2006. The 
Department must receive a signed 
original and an electronic copy of 
statements to be given at the public 
meeting before 4 p.m., October 16, 2006. 
The Department will accept 
comments, data, and information 
regarding the notice of proposed 
rulemaking (NOPR) before and after the 
public meeting, but no later than 
January 15, 2007. See section VII, 
“Public Participation,” of this notice for 
details. 


ADDRESSES: You may submit comments, 


identified by docket number EE—RM/ 
STD-01—350 and/or regulatory 
information number (RIN) 1904—AA78, 
by any of the following methods: 

1. Federal eRulemaking Portal: 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

2. E-mail: ResidentialFBNOPR 
Comments@ee.doe.gov. Include docket 
number EE—RM/STD-01-350 and/or 
RIN number 1904—AA78 in the subject 
line of the message. 


3. Mail: Ms. Brenda Edwards-Jones, 
U.S. Department of Energy, Building 
Technologies Program, Mailstop EE-2J, 
NOPR for Residential Furnaces and 
Boilers, Docket Number EE-RM/STD— 
01-350 and/or RIN number 1904—AA78, 
1000 Independence Avenue, SW., 
Washington, DC 20585-0121. Please 
submit one signed original paper copy. 

4. Hand Delivery/Courier: Ms. Brenda 
Edwards-Jones, U.S. Department of 
Energy, Building Technologies Program, 
Room 1J—018, 1000 Independence 
Avenue, SW., Washington, DC 20585- 
0121. Telephone: (202) 586-2945. 

Please submit one signed original paper 
copy. 

Instructions: All submissions received 
must include the agency name and 
Docket Number or RIN for this 
rulemaking. For detailed instructions on 
submitting comments and additional 
information on the rulemaking process, 
see section VII, “Public Participation,” 
of this notice for details. 

Docket: For access to the docket to 
read background documents or 
comments received, visit the-U.S. 
Department of Energy, Forrestal 
Building, Room 1J—018 (Resource Room 
of the Building Technologies Program), 
1000 Independence Avenue, SW., _ 
Washington, DC 20585-0121, (202) 586- 
2945, between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays. Please call Ms. Brenda 
Edwards-Jones at the above telephone 
number for additional information 
regarding visiting the Resource Room. 
Please note: The Department’s Freedom 
of Information Reading Room (formerly 
Room 1E-190 at the Forrestal Building) 
is no longer housing rulemaking 
materials. 


’ FOR FURTHER INFORMATION CONTACT: 


Mohammed Khan, Project Manager, 
Energy Conservation Standards for 
Residential Furnaces and Boilers, U.S. 
Department of Energy, Energy Efficiency 
and Renewable Energy, Building 
Technologies Program, EE-2J, 1000 


‘Independence Avenue, SW., 


Washington, DC 20585-0121, (202) 586- 
7892, e-mail: 
Mohammed.Khan@ee.doe.gov. 

Francine Pinto, Esq., U.S. Department 
of Energy, Office of the General Counsel, 
GC-—72, 1000 Independence Avenue, , 
SW., Washington, DC 20585-0121, (202) 
586-9507, e-mail: 
Francine.Pinto@hq.doe.gov. 


SUPPLEMENTARY INFORMATION: 
Table of Contents 


I. Summary of the Proposed Rule 
Il. Introduction 

A. Consumer Overview 

B. Authority 


C. Background 

1. Current Standards 

2. History of Standards Rulemaking for 
Residential Furnaces and Boilers 

3. Process Improvement 

D. Negotiated Boiler Standards Agreement 

III. General Discussion 

A. General Issues 

1. Impact of Furnace and Boiler Standards 
on Future Natural Gas Prices 

2. Inclusion of Electricity Consumption in 
Furnace and Boiler Standards 

3. Separate Standards for Equipment 
Installed in New Homes and as 
Replacements 

4. Separate Standards for Different Regions 

B. Test Procedures 

C. Technological Feasibility 

1. General 

2. Maximum Technologically Feasible 
Levels 

D. Energy Savings 

1. Determination of Savings 

2. Significance of Savings 

E. Economic Justification 

1. Specific Criteria 


a. Economic Impact on Manufacturers and | 


Consumers 
b. Life-Cycle Costs 
c. Energy Savings 
d. Lessening of Utility or Performance of 
Products 
e. Impact of Any Lessening of Competition 
f. Need of the Nation to Conserve Energy 
g. Other Factors 
2. Rebuttable Presumption 
IV. Methodology and Discussion of 
Comments 
A. Product Classes 
. Engineering Analysis 
Manufacturing Costs 
Markups 
Installation Costs 
Non-Weatherized Gas Furnaces 
Other Product Classes 
Maintenance Costs 
Rebuttable-Presumption Payback Period 
. Life-Cycle Cost and iis a Period 
Analysis 
Equipment Prices 
Installation Costs 
Household Annual Energy Consumption 
Energy Prices 
Maintenance Costs 
Equipment Lifetime 
Discount Rates 
Effective Date of the New Standards 
. Inputs to Payback Period Analysis 
10. Base-Case Equipment 
D. National Impact Analysis—National 
Energy Savings and Net Present Value 
Analysis 
. Shipments, National Energy Savings, | 
and Net Present Value 
Annual Unit Energy Consumption 
Site-to-Source Conversion Factors 
Installed Equipment Costs 
Maintenance Costs 
Energy Prices 
Discount Rates 
Consumer Subgroup Analysis 
Manufacturer Impact Analysis 
General Description 
Industry Profile 
Industry Cash Flow Analysis 
Subgroup Impact Analysis 
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5. Government Regulatory Impact Model 
Analysis 
6. Manufacturer Interviews 
a. Issues 
b. GRIM Scenarios and Key Inputs 
1. Shipments Forecast 
2. Markups 
3. Product and Capital Conversion Costs 
G. Employment Impact Analysis 
H. Utility Impact Analysis ~ 
I. Environmental Analysis 
V. Analytical Results 
A. Trial Standard Levels 
B. Economic Justification and Energy 
Savings 
1. Economic Impacts on Consumers 
a. Life-Cycle Cost and Payback Period 
b. Consumer Subgroup Analysis 
c. Rebuttable-Presumption Payback 
2. Economic Impacts on Manufacturers 
‘a. Industry Cash Flow Analysis Results 
i. Non-Weatherized Gas Furnaces 
ii. Weatherized Gas Furnaces 
iii. Mobile Home Gas Furnaces 
iv. Oil-Fired Furnaces” 
v. Gas Boilers 
vi. Oil-Fired Boilers 
b. Impacts on Manufacturing Capacity 
c. Impacts on Subgroups of Manufacturers 
d. Cumulative Regulatory Burden 
3. National Impact Analysis 
a. Significance of Energy Savings 
b. Net Present Value 
c. Impacts on Employment 
4. Impact on Utility or Performance of 
Products 
5. Impact of Any Lessening of Competition 
6. Need of the Nation to Conserve Energy * 
7. Other Factors 
C. Proposed Standard 
VI. Procedural Issues and Regulatory Review 
A. Review Under Executive Order 12866 
B. Review Under the Regulatory Flexibility 
Act 
C. Review Under the Paperwork Reduction 
Act 
D. Review Under the National 
Environmental Policy Act 
E. Review Under Executive Order 13132 
F. Review Under Executive Order 12988 .- 
G. Review Under the Unfunded Mandates 
Reform Act of 1995 
H. Review Under the Treasury and General 
Government Appropriations Act of 1999 
I. Review Under Executive Order 12630 
J. Review Under the Treasury and General 
Government Appropriations Act of 2001 
K. Review Under Executive Order 13211 
L. Review Under the Information Quality 
Bulletin for Peer Review 
M. Review Under Executive Order 12898 _ 
Vil. Public Participation 
A. Attendance at Public Meeting 
B. Procedure for Submitting Requests to 
Speak 
C. Conduct of Public Meeting 
D. Submission of Comments 
E. Issues on Which DOE Seeks Comment 
VIII. Approval of the Office of the Secretary 


I. Summary of the Proposed Rule 

The Energy Policy and Conservation 
_ Act (EPCA or the Act), as amended, 
specifies that any new or amended 


energy conservation standard the 
Department of Energy (DOE or the 


Department) prescribes for consumer 
products shall be designed to “achieve 
the maximum improvement in energy 
efficiency * * * which the Secretary 
determines is technologically feasible 
and economically justified.” (42 U.S.C. 
6295(0)(2)(A)) Furthermore, the new or 
amended standard must “result in 
significant conservation of energy.” (42 
U.S.C. 6295(0)(3)(B)) In accordance with 
these and other statutory criteria 
discussed in this notice, the Department 
proposes to amend the residential 
furnace and boiler energy conservation 
standards and raise efficiency levels as 
shown in Table I.1. The proposed 
standards would apply to all covered 
furnaces and boilers offered for sale in 
the United States, effective on January 1, 
2015. 


TABLE |.1.—PROPOSED STANDARD 
LEVELS FOR FURNACES AND BOILERS 


Product class ry 
Non-weatherized gas furnaces ..... 80 
Weatherized gas furnaces ............ 83 
Mobile home gas furnaces. ........... 80 

Oil-fired furnaces 82 
Oil-fired boilers ........... 83 


AFUE = annual fuel utilization efficiency. 


The Department’s analyses indicate 
that the proposed standards would save 
a significant amount of energy—an 
estimated 0.41 quadrillion British 
thermal units (Btu), or quads, of 
cumulative energy over 24 years (2015— 
2038). For comparison, approximately 
six quads are used annually for space 


heating in U.S. homes. The economic 


impacts on consumers—i.e., the average 
life-cycle cost (LCC) savings—are 
positive. 

The cumulative national net present 
value (NPV) of total consumer costs and 
savings of the proposed standard (DOE’s 
trial standard level 2, or TSL2) from 
2015 to 2038, in 2004$, ranges from 
$650 million (seven-percent discount 
rate) to $2.48 billion (three-percent 
discount rate). This is the estimated 
total value of future operating-cost- 
savings minus the estimated increased 
equipment costs, discounted to 2004. 
The Department estimated the furnace 
and boiler industry net present value 
(INPV) to be approximately $1.6 billion 
in 2004$. If the Department adopts the 
proposed standard, it expects 
manufacturers will lose 4.1 to 7 percent 
of the INPV, which is approximately 
$65-114 million. The NPV for 
consumers (at the seven-percent 
discount rate) exceeds industry losses 
due to energy efficiency standards by 
about seven times. 


The proposed standard will lead to 
reductions in greenhouse gas emissions, 
resulting in cumulative (umdiscounted) 
emission reductions of 19.6 million tons 
(Mt) of carbon dioxide (CO2) from 2015 
to 2038. Additionally, the standard 
would result in 13.0 thousand tons (kt) 
of nitrogen oxides (NOx) emissions 
reductions or generate a similar amount 
of NOx emissions allowance credits in 
areas where such emissions are subject 
to emissions caps. The standard would 
also generate 1.5 kt of sulfur dioxide 
(SO2) emissions reductions from 2015 to 
2038. Most of the energy saved is 
natural gas. In addition, the Department 
expects the energy savings from the 
proposed standards to eliminate the 
need for approximately 14 megawatts 
(MW) of generating capacity by 2030. 

The above results reflect the 
Department’s use of energy price 
projections from the U.S. Energy 
Information Administration (EIA)’s 
Annual Energy Outlook 2005 
(AEO2005). In addition, the Department 
performed a sensitivity analysisto 
assess the impacts of the standard using 
the Annual Energy Outlook 2006 
(AEO2006) energy price forecasts. In 
this sensitivity analysis, the proposed 
standards would save the same amount 
of energy (0.41 quads) over 2015-2038. 
The cumulative NPV of total consumer 
costs and savings of the proposed 
standard from 2015 to 2038, in 2004$, 
ranges from $820 million (seven-percent 
discount rate) to $3.02 billion (three- 
percent discount rate). The other results 
are approximately the same as in the 
analysis using AEO2005. 

The Department has found the 
proposed standard represents the 


‘maximum improvement in energy 


efficiency that is technologically 
feasible and economically justified. The 
Department found the benefits to the 
Nation of the proposed standard (energy 
savings, consumer average LCC savings, 
national NPV increase, and emission 
reductions) outweigh the costs (loss of 
manufacturer NPV, and LCC increases 
for some consumers). The Department 
considered higher energy efficiency 
levels as trial standard levels; however, 
it found the burdens of the higher 
efficiency levels (loss of manufacturer 
NPV, LCC increases for some 
consumers, and safety concerns) 
outweigh the benefits (energy savings, 
LCC savings for some consumers, 
national NPV increase, and emission 
reductions). The Department concludes 
that the proposed standard is 
economically justified. Furthermore, 
DOE has found that the proposed 
standard is technologically feasible 
since products achieving these 
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efficiencies already are commercially 
available. 


Il. Introduction 
A. Consumer Overview 


The Department is proposing to raise 
the energy conservation standard levels 
for residential furnaces and boilers as 
shown above in Table II.1. The 
proposed efficiency standard would 
apply to all covered furnaces and boilers 
offered for sale in the United States, 
effective on January 1, 2015. Relative to 
the current standard levels, the 
proposed levels for residential furnaces 
and boilers represent an improvement 
in energy efficiency of one to five 
percent, depending on the product 
class. 


TABLE Il.1.—PROPOSED STANDARD 
LEVELS FOR FURNACES AND BOILERS 


AFUE 


Product class (%) 


Non-weatherized gas furnaces 
Weatherized gas furnaces 
Mobile home gas furnaces 
Oil-fired furnaces 
Gas boilers 
Oil-fired boilers 

AFUE = annual fuel utilization efficiency. 
B. Authority 


Title III of EPCA sets forth a variety 
of provisions designed to improve 
energy efficiency. Part B of title III (42 
U.S.C. 6291-6309) provides for the 
Energy Conservation Program for 
Consumer Products other than 
Automobiles. The program covers 
consumer products (referred to hereafter 
as “covered products’), including 
residential furnaces and boilers. (42 
U.S.C. 6292(a)(5)) 

Under the Act, the program consists 
essentially of these parts: Testing, 
labeling, and Federal energy’. 
conservation standards. The Federal 
Trade Commission (FTC) is responsible 
for labeling, and DOE implements the 
remainder of the program. Section 323 
of the Act authorizes the Department, 
with assistance from the National 
Institute of Standards and Technology 
(NIST) and subject to certain criteria 
and conditions, to develop test 
procedures to measure the energy 
efficiency, energy use, or estimated 
annual operating cost of each covered 
product. (42 U.S.C. 6293) The furnace 
and boiler test procedures appear at 
Title 10 of the Code of Federal 
Regulations (CFR) part 430, subpart B, 
Appendix N. 

EPCA provides criteria for prescribing 
new or amended standards for covered 

products. As indicated above, any new 


or amended standard for a covered 
product must be designed to achieve the 
maximum improvement in energy 
efficiency that is technologically 
feasible and economically justified. (42 
U.S.C. 6295(0)(2)(A)) EPCA precludes 
the Department from adopting any 
standard that would not result in 
significant conservation of energy. (42 
U.S.C. 6295(0)(3)(B)) Moreover, the 
Department may not prescribe a 
standard: (1) For certain products, if no 
test procedure has been established for 
the product, or (2) if DOE determines by 
rule that the standard is not 
technologically feasible or economically 
justified. (42 U.S.C. 6295(0)(3)(B) The 
Act (42 U.S.C. 6295(0)(2)(B){i)) also 
provides that, in deciding whether a 
standard is economically justified, DOE 
must, after receiving comments on the 
proposed standard, determine whether 
the benefits of the standard exceed its 
burdens by considering, to the greatest 
extent practicable, the following seven 
factors: 


(1) The economic impact of the standard 
on manufacturers and consumers of the 
products subject to the standard; 

(2) The savings in operating costs 
throughout the estimated average life of the 
covered products in the type (or class) 
compared to any increase in the price, initial 
charges, or maintenance expenses for the 
covered products that are likely to result 
from the imposition of the standard; 

(3) The total projected amount of energy 
savings likely to result directly from the 
imposition of the standard; 

(4) Any lessening of the utility or the 
performance of the covered products likely to 
result from the imposition of the standard; 

(5) The impact of any lessening of 
competition, as determined in writing by the 
Attorney General, that is likely to result from 


_ the imposition of the standard; 


(6) The need for national energy 
conservation; and 

(7) Other factors the Secretary considers 
relevant. 


EPCA contains what is commonly 
known as an “‘anti-backsliding”’ 
provision. (42 U.S.C. 6295(0)(1)) This 
provision mandates that the Secretary 
not prescribe any amended standard 
that either increases the maximum 
allowable energy use or decreases the 
minimum required energy efficiency of 
a covered product. Also, the Secretary 
may not prescribe an amended or a new 
standard if interested persons have 
established by a preponderance of the 
evidence that the standard is likely to 
result in the unavailability in the United 
States of any covered product type (or 
class) with performance characteristics, 
features, sizes, capacities, and volume 
that are substantially the same as those 


_ generally available in the United States. 


(42 U.S.C. 6295 (0)(4)) 


In addition, section 325(0)(2)(B)(iii) of 


EPCA establishes a rebuttable- 
presumption that a standard is 
economically justified if the Secretary 
finds that “the additional cost to the 
consumer of purchasing a product 
complying with an energy efficiency 
standard level will be less than three 
times the value of the energy * * * 
savings during the first year that the 
consumer will receive as a result of the 
standard, as calculated under the 
applicable test procedure * * *.” The 
rebuttable-presumption test is an 
alternative path to establishing 
economic justification. (42 U.S.C. 
6295(0)(2)(B)(iii)) 

Section 325(q)(1) of EPCA is 
applicable to promulgating a standard 
for a type or class of covered product 
that has two or more subcategories. The 
Department must specify a different 
standard level than that which applies 
generally to such type or class of 
products ‘‘for any group of covered 
products which have the same function 
or intended use, if * * * products 
within such group—(A) Consume a 
different kind of energy from that 
consumed by other covered products 
within such type (or class); or (B) have 
a capacity or other performance-related 
feature which other products within 
such type (or class) do not have and 
such feature justifies a higher or lower 
standard” that applies or will apply to 
the other products. (42 U.S.C.6295(q)(1)) 
In determining whether a performance- 
related feature justifies such a different 
standard for a group of products, the 
Department must consider “such factors 
as the utility to the consumer of such a 
feature” and other factors DOE deems 
appropriate. Any rule prescribing such 
a standard must include an explanation 
of the basis on which such higher or 
lower level was established. (42 U.S.C. 
6295(q)(2)) 

Federal energy conservation 
requirements generally supersede State 


. laws or regulations concerning energy 


conservation testing, labeling, and 
standards. (42 U.S.C. 6297 (a)-(c)) The 
Department can, however, grant waivers 
of preemption for particular State laws 
or regulations, in accordance with the 
procedures and other provisions of 
section 327(d) of the Act. (42 U.S.C. 
6297(d)) Specifically, States with a 
regulation that provides for an energy 
conservation standard for any type of 
covered product for which there is a 
Federal energy conservation standard 
may petition the Secretary for a DOE 
rule that allows the State regulation to 
become effective with respect to such 
covered product. The Department must 
prescribe a rule granting the petition if 
the State establishes by a preponderance 
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of the evidence that its regulation is 
needed to meet ‘“‘unusual and 

compelling State or local energy 
interests.” (42 U.S.C. 6297(d)(1)(B)) 


C. Background 


1. Current Standards 


EPCA established an energy 
conservation standard for residential 
furnaces and boilers.’ It set the standard 
in terms of the annual fuel utilization 
efficiency (AFUE) descriptor at a 
minimum value of 78 percent for most 
furnaces. It set the minimum AFUE at 
75 percent for gas steam boilers and 80 
percent for other boilers. For mobile 
home furnaces, EPCA set the minimum 
AFUE at 75 percent. These standards 
became effective on January 1, 1992, 
with the exception of the standard for 
mobile home furnaces, for which the 
effective date was September 1, 1990. 
(42 U.S.C. 6295(f)(1)-(2)) 


2. History of Standards Rulemaking for 
Residential Furnaces and Boilers 


For “small” gas furnaces (those 
having an input rate of less than 45,000 
Btu per hour), the Department 
published a final rule on November 17, 
1989, in which it set the minimum 
AFUE for these products at 78 percent, 
effective January 1, 1992. 54 FR 47916. 

For mobile home furnaces, the 
Department issued an advance notice of 
proposed rulemaking (ANOPR) on 
September 28, 1990 (55 FR 39624), 
followed by a proposed rule on March 
4, 1994. 59 FR 10464. The Interior and 
Related Agencies Appropriations for 
Fiscal Year 1996 (Pub. L. 104-34) 
included a moratorium on appliance 
standards rulemakings, preventing DOE 
from finalizing the standards on mobile 
home furnaces. The Department 
responded to the moratorium by 
developing an improved process, known 
as the Process Rule, for its energy 
conservation standards rulemakings 
(Procedures for Consideration of New or 
Revised Energy Conservation Standards 
for Consumer Products, Title 10 CFR 
part 430, Subpart C, Appendix A). 61 FR 
36974. The Process Rule provided 
guidance on how DOE prioritizes its 
standards rulemakings. As a result, the 
Department pursued standards 
rulemakings for other products rather 
than finalizing the proposed standard 


* 


1EPCA states that a “furnace” includes forced-air 
and gravity central furnaces and low-pressure steam 
and hot water boilers, and that it must have a heat 
input rate of less than 225,000 Btu/h for forced-air 
and gravity central furnaces, and less than 300,000 
Btu/h for boilers. (42 U.S.C. 6291(23)) However, in 
this notice, DOE has adopted the terminology used 
in the heating, ventilating, and air conditioning 
industry, which considers furnaces and boilers as 
separate categories. 


for mobile home furnaces. Therefore, 
the Department did not publish a final 
rule for amending mobile home furnace 
standards and the minimum energy 
conservation standard remained at 75 
percent AFUE. 

The Act also directed the Department 
to publish a final rule to determine 
whether the standards should be 
amended for all furnaces and boilers. 
(42 U.S.C. 6295(f)(3)(B)) On September 
8, 1993, the Department published an 
ANOPR (hereafter referred to as the 
September 1993 ANOPR) in which it 
presented the product classes for 
furnaces that it planned to analyze, and 
a detailed discussion of the analytical 
methodology that it expected to use in 
this rulemaking. 58 FR 47326. The 
Department invited stakeholders to 
submit comments and data on the 
planned methodology. However, the 
1996 moratorium on appliance 
standards rulemakings prevented DOE 
from proceeding further with the 
rulemaking process.” 

In the fiscal year 2001 Priority Setting 
for the Appliance Rulemaking Process, 
DOE assigned a high level of priority to 
a rulemaking to consider amendments 
to the energy conservation standards for 
residential furnaces and boilers, 
including mobile home furnaces. On 
June 13, 2001, DOE published a 
Framework Document for Residential 
Furnaces and Boilers Standards 
Rulemaking (Framework Document). 
The Department held a public meeting 
on July 17, 2001, to discuss the 
procedural and analytical approaches in 
this rulemaking, and to seek stakeholder 
comments on the Framework Document. 

The Department held another public 
meeting on May 8, 2002, to receive and 
discuss comments on issues related to 
venting installations. In June 2002, the 
Gas Appliance Manufacturers 
Association (GAMA) commented on 
DOE’s analysis of manufacturing costs. 
In August 2002, GAMA convened a 
meeting with DOE and the American 
Council for an Energy-Efficient 
Economy (ACEEE) to discuss 
approaches for analyzing electricity use 
in furnaces. In September 2002, the 
Department posted its engineering 
analysis and received stakeholder 
comments. The Department published 
an ANOPR on July 29, 2004 (hereafter 
referred to as the 2004 ANOPR), and 
held a public meeting on September 29, 
2004, to present the methodology and 
results of the ANOPR analyses. 69 FR 
45419. 


2 Pub. L. 104-34, the Department of the Interior 
and Related Agencies Appropriations Act for Fiscal 
Year 1996 which included a moratorium on 
proposing or issuing energy conservation appliance 
standard for FY 1996. 


As set forth in the updated 
rulemaking timeline published in the 
Department’s Semi-annual Regulatory 
Agenda on December 13, 2004, DOE 
expects to issue a final rule in 2007. 69 
FR 72713. The effective date for any 
new standards for furnaces and boilers 
published in 2007 would be 2015, or 
eight years after publication as a final 


_ Tule in the Federal Register. (42 U.S.C. 


6295 (£)(3)(B)) 
3. Process Improvement 


The Process Rule applies to the 
development of energy conservation 
standards for all consumer products, 
including those for residential furnaces 
and boilers. 61 FR 36974. In this notice, 
the Department describes the framework 
and methodologies by which it is 
developing the standard. The framework 
and methodologies reflect 
improvements made and steps taken in 
accordance with the Process Rule, 
including the use of improved economic 
models and analytical tools. The 
rulemaking process is dynamic, and as 
timely new data, models, or tools that 
enhance the development of standards 
become available, the Department will 
incorporate them into the rulemaking. 

In response to the DOE’s 2004 
ANOPR, the American Gas Association 
(AGA) asserted that the spreadsheets 
used by the Department do not meet the 
requirements of the Process Rule, which 
specifies the use of transparent and 
robust analytical methods “that are fully 
documented for the public and that 
produce results that can be explained 
and reproduced * * *.’’ AGA suggested 
that DOE (1) explore simpler analytical 
methods for its analyses, or (2) provide 
stakeholders with more direct means of 
testing alternate assumptions and 
sensitivities. (AGA, No. 78 at p. 2)3 
Southern Company (Southern) 
commented that it would be helpful if 
DOE provided tools for the review of its 
analysis results that could be used more 
easily. (Southern, No. 71 at p. 3) After 
the 2004 ANOPR, DOE improved the 
design and user-friendliness of the 
analytical spreadsheets by creating 
process diagrams and by adding 
additional summary worksheets, help 
screens to assist the user, and input 
screens to allow the testing of alternate 
assumptions. The Department also 
expanded its documentation by adding 


3 A notation in the form “AGA, No. 78 at p. 2” 
identifies a written comment the Department has 
received and has included in the docket of this 
rulemaking. This particular notation refers to a 
comment (1) By the American Gas Association 
(AGA), (2) in the document number 78 in the 
docket of this rulemaking (maintained in the 
Resource.Room of the Building Technologies 
Program), and (3) appear on page 2 of document 
number 78. 
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appendices that explain in detail the 
design and use of the spreadsheets. 

GAMA commented that there should 
be more informal communication 
between DOE and the furnace industry 
during the course of the rulemaking. 
(GAMA, No. 67 at p. 8) In accordance 
with the Process Rule, DOE sought 
stakeholder review at several points in 
the rulemaking and organized public 
meetings, webcasts, and conference 
calls to discuss important issues. The 
Department recognizes the value of 
ha#ing informal, open communication 
with stakeholders, as stakeholder input 
can contribute significantly to the 
quality of the Department’s analyses and 
improve the Department’s decision 
making. However, the open nature of 
the process has introduced substantial 
delays in the Department’s rulemaking 
schedules. Such delays have been an 
unintended consequence of the Process 
Rule. The Department therefore, 
recognizes the need for a balance in the 
allowance of stakeholder input and 
maintaining rulemaking schedules, and 
will better integrate stakeholder input 
and expert review within the scope of 
the structured notice-and-comment 
rulemaking process. 


D. Negotiated Boiler Standards 
Agreement 


On July 14, 2006, GAMA and ACEEE, 
on behalf of 28 residential boiler 
manufacturers and four energy 
efficiency organizations, submitted a 
negotiated agreement recommending 
new national standards for residential 
boilers that would consist of a 
performance requirement (minimum 
AFUE levels) and design requirements. 
The recommended performance levels 
are the maximum that the industry feels 
would safeguard against corrosion and 
ensure safe venting. Both GAMA and 
ACEEE believe that the design 
requirements would bring about 
additional, non-trivial energy savings. 

For gas-fired boilers, both water and 
steam types, the agreement calls for a 
ban on standing pilots. For gas-fired 
water boilers only, there are two design 
requirements. In addition to the ban on 
standing pilots, the agreement also 
requires a ‘‘temperature reset’”’ feature 
that automatically adjusts the boiler 
output according to the outdoor ambient 
air temperature. For oil-fired water 
boilers, the agreement contains the 
design requirement for the same 
“temperature reset” feature. 

The Department sincerely appreciates 
the effort stakeholders have made to 
propose an agreement for the boiler 
portion of this rulemaking. However, 
the Department has determined that the 
recommended standards in the 


negotiated agreement are beyond the 
scope of its legal authority. The Energy 
Policy and Conservation Act (EPCA) 
authorizes the Secretary to amend 
energy conservation standards for 
specified products. (42 U.S.C. 6295) 
Section 321(6) of the EPCA defines the 
term ‘‘energy conservation standard” as 
(A) A performance standard which 


_ prescribes a minimum level of energy 


efficiency or a maximum quantity of 
energy use, * * * or 

(B) A design requirement for the 
products specified in paragraphs (6), (7), 
(8), (10), (15), (16), (17), and (19) of 
section 322(a) * * * [of this title.] 

(42 U.S.C. 6291(6)) 

The language of EPCA authorizes the 
Department to establish a performance 
standard or a single design standard. 
EPCA’s list of specified products for 
which a design standard can be 
established does not include residential 
furnaces and boilers. As such, a 
standard that establishes both a 
performance standard and a design 
requirement is beyond the scope of the 
Department’s legal authority. In the case 
of gas-fired water boilers, the agreement 
recommends two design requirements 
which is contrary to EPCA’s limit of one 
design requirement for the specified 
covered products. 

The Department’s staff met with 
representatives from GAMA and ACEEE 
on August 1, 2006, and August 7, 2006, 
respectively, to discuss the 
Department’s legal position on the 
negotiated agreement. The Department 
regrets that this negotiated agreement 
does not meet the statutory criteria in 
EPCA and therefore cannot be accepted. 
The Department strongly encourages 
stakeholders to continue to work 
together to propose agreements to the 
Department in the future, understanding 
that the Department must comply with 
EPCA’s statutory requirements. 


II. General Discussion 


A. General Issues 


The Department received comments 
on several general issues related to the 
furnace and boiler rulemaking. Those 
issues are related to the impact of the 
standards on future natural gas prices, 
furnace electricity consumption, 
separate standards for equipment in 
new homes and replacements, and 
separate standards for different regions. 


1. Impact of Furnace and Boiler 
Standards on Future Natural Gas Prices 

The Natural Resources Defense 
Council (NRDC), American Chemistry 
Council (ACC), ACEEE, and Dow 
Chemical Company comniented that 
more stringent furnace and boiler 


- 


standards may result in lower natural 
gas prices in the future, and that DOE 
should account for the associated 
benefit for all gas consumers. (NRDC, 
No. 52 at p. 2; ACC, No. 62 at p. 3; 
ACEEE, No. 84 at p. 9; and Joint 
Comment by NRDC and Dow, No. 64 at 
p. 3) The impact of appliance standards 
on energy prices has not historically 
been a part of DOE’s analysis. 
Estimating such impacts would require 
new analytical methods. The 
Department evaluated a recent study 
that includes consideration of the 
impacts of furnace and boiler standards 
on natural gas prices.* While this study 
finds that standards could result in a. 
small decrease in natural gas prices, the 
Department’s review of the study 
reveals that there is no conclusive 
evidence that furnace and boiler 
standards will affect overall natural gas 
prices. If the stakeholders’ assertion is 
correct, then consumer gas prices will 
decrease, in turn decreasing the income 
of gas utilities—resulting in a transfer of 
benefits from the natural gas producers 
to the consumers. However, on a 
societal level, there is no clear evidence 
that there will be any impact on natural 
gas prices resulting from the furnace 
and boiler standards. Furthermore, DOE 
believes it is currently impossible, 
within the framework of a standards 
rulemaking, to estimate the possible 
impact of energy conservation standards 
on utility prices. Therefore, the 
Department did not consider these 
impacts in the current rulemaking. 


2. Inclusion of Electricity Consumption 
in Furnace and Boiler Standards 


The Department received a number of 
comments regarding the inclusion of 
furnace and boiler electricity 
consumption in amended standards for 
furnaces and boilers. The Department 
was recently given authority to regulate 
the electricity consumed by furnaces for 
the purposes of circulating air by the 
Energy Policy Act of 2005, Pub. L. 104— 
58 (EPACT 2005). EPACT 2005, section 
135(c), amended section 325 of EPCA 
(42 U.S.C. 6295(f)(3)) to include the 
following: “‘[T]he Secretary may 
consider and prescribe energy 
conservation standards or energy use 
standards for electricity used for. 
purposes of circulating air through duct 
work.” However, at the November 15, 
2005, public meeting to discuss DOE’s 
appliance-standards-program schedule- 
setting, the Department received 
comments from GAMA and the 


4 Wiser, R., M. Bolinger, M. St. Clair. Easing the 
Natural Gas Crisis: Reducing Natural Gas Prices 
through Increased Deployment of Renewable 
Energy and Energy Efficiency. LBNL. January 2005. 
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Appliance Standards Awareness Project 
(ASAP) urging the Department to 
complete the AFUE standard 
rulemaking as soon as possible. 
Furthermore, GAMA and ASAP 
expressed their preference that DOE 
address furnace blower electricity 
consumption separately from the AFUE 
standard rulemaking. Since adding 
electricity consumption standards to 
this rulemaking would likely cause 
further substantial delay in the 
rulemaking process, the Department | 
accepts the recommendations from 
GAMA and ASAP and has decided not 
to address furnace electricity 
consumption in this rulemaking. It will 
consider furnace electricity 
consumption separately to enable it 
complete the furnace and boiler AFUE 
rulemaking as expeditiously as possible. 


3. Separate Standards for Equipment 
Installed in New Homes and as 
Replacements 


ACEEE suggested that DOE consider 
separate standards for new construction 
and retrofits. (ACEEE, No. 53 at p. 5) 
EPCA directs the Department to 
establish performance standards that 
prescribe minimum levels of energy 
efficiency or maximum levels of energy 
use for covered products. The Act does 
not authorize DOE to set multiple levels 
of efficiency for a given covered 
product, depending on where the 
product is installed—either in terms of 
a given region of the country or in terms 
of home type, i.e., new or existing. (42 
U.S.C. 6291(6)(A)) The Department 
believes it does not have the authority 
to set separate standards for furnaces 
and boilers for new homes and for 
existing homes and, therefore, rejects 
the suggestion that it consider separate 
standards for new construction and 
retrofits. 


4. Separate Standards for Different 
Regions 


The Department received numerous 
comments regarding the setting of 
separate furnace and boiler standards 
for different regions of the country. 
Some of the commentators expressed 
reasons why separate standards would 
be beneficial or asked if DOE had the 
authority to set regional standards. 
(Ohio Consumers’ Counsel (OCC), No. 
70 at p. 5; Individuals, No. 73 at p. 1; 
Baltimore Gas and Electricity (BGE), No. 
75 at p. 1; National Association of 
Regulatory Utility Commissioners 
(NARUC), No. 77 at p. 5; ACEEE, No. 
59.8 at pp. 365 and 165; Individual, No. 


5 A notation in the form ‘‘ACEEE, No. 59.8 at p. 
36,” identifies a comment in the transcript of the 
Public Meeting on Standards for Furnaces and 


87 at p. 1; Northeast Energy Efficiency 
Partnerships (NEEP), No. 55 at pp. 2 and 
3; NRDC, No. 59.8 at pp. 29 and 33, and 
No. 63 at p. 9; Oregon Department of 
Energy (ODOE), No. 61 at p. 2; National 
Consumer Law Center (NCLC), No. 66 at 
pp. 7 and 8; New Jersey Board of Public 
Utilities (NJBPU), No. 83 at p. 1; Izaak 
Walton League of America (IWL), No. 88 
at p. 1; Southern, No. 71 at p. 21 and 
No. 59.8 at p. 219; Trane, No. 59.8 at p. 
207; GAMA, No. 59.8 at pp. 206 and 
217; York, No. 65 at p. 2; Edison Electric 
Institute (EEI), No. 69 at p. 2; 
Manufactured Housing Institute (MHI), 
No. 89 at p. 2; National Propane Gas 
Association (NPGA), No. 72 at p. 2; 
AGA, No. 59.8 at p. 40; Alliance to Save 
Energy (ASE), No. 80 at p. 2; North 
American Insulation Manufacturers 
Association (NAIMA), No. 60 at p. 1; 
and Lennox, No. 79 at p. 3) 

As discussed in the 2004 ANOPR, the 
Department has determined that EPCA 
does not authorize DOE to set regional 
energy conservation standards; instead, 
the Department can only establish 
national standards. 69 FR 45419. None 
of the comments received in response to 
the 2004 ANOPR provided a basis for 
changing that determination. 

However, the Department notes that 
EPCA allows states to seek from the 
Department a waiver of Federal 
preemption of state or local energy 
conservation standards. Section 327(d) 
of EPCA, “Waiver of Federal 
Preemption,” states that, ‘““Any State 
* * * with a State regulation which 
provides for any energy conservation 
standard * * * for any type* * * of 
covered product for which there is a 
Federal energy conservation standard 
* * * may file a petition with the 


Secretary requesting a rule that such 


State regulation become effective with 
respect to such covered product.” (42 
U.S.C. 6297(d)(1)(A)) Within a 
maximum of one year, DOE must act on 
any such petition. (42 U.S.C. 6297(d)(2)) 
The Department must prescribe a rule 
granting a waiver from Federal 
preemption if, subject to the condition 
specified in section 327(d), the State 
establishes by a preponderance of the 
evidence that its regulation is needed to 
meet “unusual and compelling State or 
local energy * * * interests.” (42 U.S.C. 
6297(d)(1)(B)) The statute states that the 
phrase ‘‘unusual and compelling State 


Boilers held in Washington, DC, 9/29/2004, which 
is document number 59.8 in the docket of this 
rulemaking. This particular notation refers to a 
comment (1) by the American Council for an 
Energy-Efficient Economy (ACEEE), (2) in the 
document number 59.8 in the docket of this 
rulemaking (maintained in the Resource Room of 
the Building Technologies Program), and (3) 
appearing on page 36 of document number 59.8. 


or local energy * * * interests’? means 
interests which: 


(i) Are substantially different in nature or 
magnitude than those prevailing in the 
United States generally; and (ii) are such that 
the costs, benefits, burdens, and reliability of 
energy * * * savings resulting from the State 
regulation make such regulation preferable or 
necessary when measured against the costs, 
benefits, burdens, and reliability of 
alternative approaches to energy * * * 
savings or production, including reliance on 
reasonably predictable market-induced 
improvements in efficiency of all products 
subject to the State regulation. 

The factors described in clause (ii) shall be 
evaluated within the context of the State’s 
energy plan and forecast, and, with respect 
to a State regulation for which a petition has 
been submitted to the Secretary * * * [42 
U.S.C. 6297(d)(1)(c)] 


In evaluating the evidence that a State 
regulation is needed to meet unusual 
and compelling State energy interests, 
the Department will consider the factors 
described in 42 U.S.C. 6297(d)(1)(C)(i) 
and (ii). It appears to the Department 
that in the context of residential 
furnaces and boilers, where regional 
climatic effects can have significant 
impact on whether a specified energy 
conservation standard would be 
technologically feasible and 


- economically justified in that region, 


such regional climatic effects will be 
important in DOE’s assessment of 
whether there are “unusual and 
compelling State or local energy 
interests” for State energy conservation 
standards. States having higher-than- 
average, population-weighted heating 
degree days (HDDs) based on long-term 
National Oceanic and Atmospheric 
Administration data ® would seem to 
have the best prospects for 
demonstrating ‘unusual and 
compelling” interests to support a 
waiver of preemption in the particular 
circumstances presented here.” (In 
conducting its analysis, the Department 
used average heating degree days within 
a State to divide States into groups for 
purposes of assessing standards.) States 
with significantly higher heating 
requirements have significantly higher 
furnace use. This may indicate that, for 


6 State, Regional, And National Monthly Heating 
Degree Days Weighted By Population (2000 Census), 
1971—2000 (and previous normal periods). 
Historical Climatography Series No. 5-1. National 
Environmental Satellite, Data, and Information 
Service, National Oceanic and Atmospheric 
Administration. Available at: http:// 
www5.ncdc.noaa.gov/climatenormals/hcs/ 
HCS_51.pdf. 

7 Nationwide, the U.S. averages 5528 HDDs. The 
following States average 6000 or more HDDs: 
Alaska, Colorado, Connecticut, Idaho, Illinois, lowa, 
Maine, Massachusetts, Michigan, Minnesota, 
Montana, Nebraska, New Hampshire, New York, 
North Dakota, South Dakota, Utah, Vermont, 
Wisconsin, and Wyoming. 
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those States, a State energy conservation 
standard which is higher than the 
Federal standard would be cost-effective 
’ and would provide significantly more 
energy savings than the Federal 
standard. If those States, particularly the 
ones most severely affected, adopted 
standards higher than DOE’s proposed 
standards, and sought waivers, it could 
result in certain contiguous States with 
higher requirements, which would 
lessen the impact on manufacturers. 
Another way to address the benefits 
and costs of proposed State regulations 
with higher energy conservation 
standards would be for a State in its 
application for a waiver of preemption 
to identify the saturation of homes with 
products that already meet those higher 
standards. For example, a State could 
provide’ evidence that a significant 


percentage of gas furnaces sold today in - 


that State already meets, for exantple, a 
90—percent-AFUE condensing standard. 

A State applying to DOE for a 
preemption waiver also could identify 
any subsidies and/or incentives, such as 
tax rebates or purchase price rebates, 
that the State or other entities are 
offering. To the extent States 
demonstrate that these programs have 
not worked, they may be able to show 
that “the costs, benefits, burdens, and 
reliability” of energy savings from 
mandatory State energy conservation 
regulations make such regulations 
preferable to their voluntary programs. 

EPCA section 327(d)(3) further 
provides that DOE may not grant a 
waiver if interested persons establish by 
a preponderance of the evidence that 
the State regulation would significantly 
burden manufacturing, marketing, 
distribution, sale, or servicing of the 
covered product on a national basis. (42 
U.S.C. 6297(d)}(3)) In determining 
whether the State regulation meets this 
criterion, the Department must consider 
the extent to which the State regulation 
addresses several factors. 

The first factor is “the extent to which 
the State regulation will increase 
manufacturing or distribution costs of 
manufacturers, distributors, and others 
* * *” (42 U.S.C. 6297(d)(3)(A)) In 
addressing this factor, a State seeking a 
waiver of federal preemption likely 
would want to address the extent to 
which manufacturers already produce 
and sell products that would meet the 
State’s proposed standard. This 
description also could include 
information describing how efficiencies 
of shipments to that State already vary 
from current DOE efficiency levels. 

The second factor is “‘the extent to 
which the State regulation will 
disadvantage smaller manufacturers, 
distributors, or dealers or lessen. 


competition in the sale of the covered 
product in the State * * *.” (42 U.S.C. 
6297(d)(3)(B)) Similar to the prior factor, 
in addressing this factor, a State seeking 
a waiver of federal preemption might 
wish to provide evidence with its 
petition that demonstrates that there are 
no, or just insignificant, differences 
between small and large manufacturers 
with respect to producing and selling 
furnaces in that State. A State also. could 
offer other evidence as to why its 
regulation would not disadvantage these 
entities or lessen competition, based on 
the particular. circumstances in that . 
State. For example, a State could seek to 
demonstrate that the differences (or lack 
of differences) between small and:large * 
manufacturers, with respect to 
producing and selling furnaces in that 
State, indicate that the regulation would 
not disadvantage the smaller 
manufacturers. 

The third factor is ‘‘the extent to 
which the State regulation would cause 
a burden to manufacturers to redesign 
and produce the covered product type 
* * *, taking into consideration the 
extent to which the regulation would 
result in a reduction (i) in the current 
models, or in the projected availability 
of models, that could be shipped on the 
effective date of the regulation to the 
State and within the United States; or 
(ii) in the current or projected sales 
volume of the covered product type 
* * * in the State and the United States 


~* * *” (42 U.S.C. 6297(d)(3)(c)) In 


addressing this factor, a State seeking a 
waiver of federal preemption might seek 
to demonstrate that high-efficiency 
heating equipment, such as condensing 
furnaces, already have achieved 
significant market shares in that State. 
In some relatively cold States with 
significant heating requirements, sales 
of condensing furnaces are reported to 
be on the order of 50 percent. A State 
also might wish to submit other 
information that addresses why it 
believes its regulation would not affect 
sales volumes or the number of models 
available (except for elimination of 
lower efficiency models). 

The fourth factor is ‘‘the extent to 
which the State regulation is likely to 
contribute significantly to a 
proliferation of State appliance 
efficiency requirements and the 
cumulative impact such requirements 
would have.” (42 U.S.C. 6297(d)(3)(D)) 
In addressing this factor, a State seeking 
a waiver from DOE may wish to seek to 
demonstrate, for example, the extent to 
which it has chosen identical standard 
levels as other States that have 
developed proposed regulations or 
States that haye regulations already in 
place. 


An additional factor DOE must 
consider is the extent to which ‘‘the 
State regulation is likely to result in the 
unavailability in the State of any 
covered product type * * * of ? 
performance characteristics (including 
reliability), features, sizes, capacities, 
and volumes that are substantially the 
same as those generally available in the 
State * * *.” (42 U.S.C. 6297(d)(4)) A 
State seeking preemption waiver may 
wish to explain in its petition or 
accompanying documents why it 
believes its regulation would not affect 
the characteristics and features (other 
than efficiency) of the furnaces that 
would be offered for sale in that State. 
It might seek to demonstrate, for 
example, that among products currently 
offered for sale in that or other States, 
high efficiency furnaces already have all 
of the characteristics and features 
available in less efficient furnaces sold 
in that State. 

The Department recognizes that States 
have set, or are considering, standards 
for furnaces and that some may wish to 
seek a determination from DOE that 
their standards are needed to meet 
“unusual and compelling State or local 
energy interests.” The Department 
encourages States to coordinate among 
themselves the submission of any 
waiver petitions they may wish to file. 
The Department will consider an 
aggregate petition from multiple States 
as long as the petition individually 
addresses the statutory criteria for each 
of the States. The Department believes 
the approach taken in evaluating the 
regional impacts of standards in its 
analysis represents a reasonable 
approach for estimating the national 
impacts of having a Federal standard 
and one or more higher State energy 
conservation standards for furnaces and 
boilers. All petitions for waivers also 
must comply with requirements as 
described in 10 CFR Part 430.41(a)(1). 


B. Test Procedures 


Section 7(b) of the Process Rule ~ 
provides that the Department will 
propose necessary modifications to the 
test procedures for a product before 
issuing the proposed rule concerning 
energy conservation standards for that 
product. For furnaces and boilers, the 
Department believes modifications are 
not currently necessary, so it has not 
proposed to modify the existing test’ 
procedure. 


C. Technological Feasibility 
1. General 


The Department considers a design 
option to be technologically feasible if it 
is in use by the respective industry or 
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‘if research has progressed to the 

development of a working prototype. 
The Process Rule sets forth a definition 
of technological feasibility as follows: 
“Technologies incorporated in 
commercial products or in working 
prototypes will be considered 
technologically feasible.” 10 CFR part 
430, Subpart C, Appendix A, section 
4(a)(4)(i). 

In each standards rulemaking, the 
Department conducts a screening 
analysis, which it bases on information 
gathered regarding existing technology 
options and prototype designs. In 
consultation with manufacturers, design 
engineers, and other stakeholders, the 
Department develops a list of design 
options for consideration in the 
rulemaking. Once the Department has 
determined that a particular design 
option is technologically feasible, it 
further evaluates each design option in 
light of the other three criteria in the 
Process Rule. 10 CFR part 430, Subpart 
C, Appendix A, section 4(a)(3) and (4). 
The three additional criteria are: (a) 
Practicability to manufacture, install, 
and service, (b) adverse impacts on 
product utility or availability, or (c) 
health or safety concerns that cannot be 
resolved. All design options that pass 
these screening criteria are candidates 
for further assessment. 

As discussed in the 2004 ANOPR, the 
Department is not considering the 
following design options because they 
do not meet one or more of the 
screening criteria: self-generation of 
electric power, fuel-driven heat pumps, 
flue-gas recirculation, and smart valves. 
69 FR 45387. In this notice, DOE has not 
changed the list of technology options 
that it screened out of the analysis. (See 
the Technical Support Document (TSD) 
accompanying this notice, Chapter 4.) 

Lennox, Carrier, Trane, York, NPGA, 
Alagasco, and MHI commented that the 
maximum efficiency level considered 
for non-condensing, non-weatherized 
gas furnaces should be 80-percent 
AFUE. They contended that, at 81- 
percent AFUE, there would be a 
significant increase of risk to the 
consumer because of an increased 
potential for vent-system failure. These 
comments cited concerns regarding 
corrosion in vents from condensation, 
and noted that conditions under which 
consumers use the product are much 
more severe than lab conditions. 
(Lennox, Public Meeting Transcript, No. 
59.8 at p. 27 and No. 79 at p. 1; Carrier, 
Public Meeting Transcript, No. 59.8 at p. 
188 and No. 68 at p. 1; Trane, Public 
Meeting Transcript, No. 59.8 at p. 227; 
York, No. 65 at p. 7; NPGA, No. 72 at 
p. 3; Alagasco, No. 82 at p. 2; and MHI, 
No. 89 at p. 4) NAIMA, OCC, and 


NJBPU disagreed with limiting 


consideration to an 80-percent-AFUE 


level. (NAIMA, No. 60 at p. 1; OCC, No. 
70 at p. 5; and NJBPU, No. 83 atp.2) 
The Department has reviewed the 
manufacturer literature and found that 
products at 81-percent AFUE are 
available for sale. It believes the fact that 
such products are being offered for sale _ 
demonstrates that they are practicable to 
manufacture, install, and service and 
cannot be excluded from consideration 
in this rulemaking. 

The Department recognizes that this 
AFUE level of 81 percent may pose 
health or safety concerns in certain 
conditions, but it believes that the 
concerns can likely be resolved with 
proper equipment and venting system 
design, as discussed in section IV.B.3. 
Therefore, DOE considered 81-percent 
AFUE in its analysis for non- 
weatherized gas furnaces, and took into 
account the stakeholders’ concerns. 

The 2004 ANOPR analysis included 
non-weatherized gas furnaces at 82 and 
83-percent AFUE. However, because it 
is well understood that significant vent 
system corrosion problems, which can 
lead to potential safety issues, may exist 
at these efficiency levels for non- 
weatherized gas furnaces, the 
Department does not believe these 
products can be mass-produced and be 


reliable to install and service on the 


scale necessary to serve the relevant 
market by the effective date of the 
proposed standard. Therefore, DOE did 
not consider non-weatherized gas 
furnaces at 82 and 83-percent AFUE in 
the analysis for today’s proposed rule. 
The evaluated technologies all have 
been used (or are being used) in 
commercially available products or 
working prototypes. The designs all 
incorporate materials and components 
that are commercially available in 
today’s furnace and boiler supply 
market. The Department believes all of 


-the efficiency levels evaluated in this 


notice are technologically feasible. 


2. Maximum Technologically Feasible 
Levels 


In developing today’s proposed rule, 
the Department followed the provisions 
of section 325(p)(2) of the Act, which 
states that, when the Department 
proposes to adopt, or to decline to 
adopt, an amended or new standard for 
each type (or class) of covered product, 
“the Secretary shall determine the 
maximum improvement in energy 
efficiency or maximum reduction in 
energy use that is technologically 
feasible * * * .”’ The Department 
determined the maximum 
technologically feasible (‘max tech’’) 
efficiency level in the engineering 


analysis using the most efficient design 
parameters that lead to the creation of 
the highest equipment efficiencies 
achievable. (See TSD Chapter 6.) Table 
IIl.1 lists the max tech levels that the 
Department determined for this 
rulemaking. 


TABLE IIl.1.—MAX TECH LEVELS Con- 
SIDERED IN FURNACE AND BOILER 
RULEMAKING 


AFUE 


Product class (%) 


Non-weatherized gas furnaces 
Weatherized gas furnaces 
Mobile home gas furnaces 
Oil-fired furnaces 

Gas boilers 


For all product classes, products with 
these efficiency levels already are being 


- sold in small quantities. (There is one 


weatherized gas furnace listed in the 
GAMA directory at 82.8-percent AFUE.) 
No production models or prototypes of 
equipment at higher efficiency levels are 
currently available. For weatherized gas 
furnaces, the Department recognizes 
that the 83-percent-AFUE level may 
pose health or safety concerns in certain 
installations. DOE believes these 
concerns can be resolved with proper 
equipment and system design and 
proper installation. 


D. Energy Savings 
1. Determination of Savings 


The Department used its national 
energy savings (NES) spreadsheet to 
estimate energy savings from amended 
standards for furnaces and boilers. (The 
NES Spreadsheet Model is described in 
section IV.D of this notice.) The 
Department forecasted energy savings 
over the period of analysis (beginning 
with 2015, the year that amended 
standards would go into effect, and 
ending in 2038) for each trial standard 
level, relative to the base case. It 
quantified the energy savings 
attributable to amended energy 
conservation standards as the difference 
in energy consumption between the 
standards case and the base case. The 
base case represents the forecast of 
energy consumption in the absence of 
amended energy conservation 
standards. The base case considers 
market demand for more-efficient 
products; for example, in the case of 
non-weatherized gas furnaces, the base 
case forecasts an increase in the market 
share of condensing furnaces by 2015. 

The NES Spreadsheet Model 
calculates the electricity savings in “site 
energy” expressed in kilowatt-hours 
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(kWh). Site energy is the energy directly 
consumed on location by the furnace or 
boiler. The Department reports national 
energy savings in terms of the source 
energy savings, which is the savings of 
the energy that is used to generate and 
transmit the energy consumed at the 
site. (See TSD, Chapter 10.) The 
Department derived these conversion 
factors, which change with time, from 
the EIA’s AEO2005.® 

AGA commented that DOE should 
consider the “rebound effect” that may 
occur as a result of more intensive use 
of a more energy-efficient appliance, 
leading to higher energy consumption. 
(AGA, No. 54 at p. 3) ACEEE stated that 
the rebound effect has often been 
hypothesized, but actual field 
experience indicates that there is rarely 
a rebound effect resulting from use of 
more-efficient appliances. (ACEEE, No. 
84 at p. 13) 

The Department examined a summary 
of the literature regarding the rebound 
effect in relation to space heating 
equipment.° Based on five studies 
chosen for their robust methodology, the 
summary concluded that, for a 100 
percent increase in fuel efficiency, 
values of “‘take-back”’ or rebound for 
space heating are between 10 and 30 
percent of the energy consumption 
savings. The National Energy Modeling 
System (NEMS), which is used for 
developing EIA’s AEO, incorporates a 
rebound effect for space heating. 
According to an EIA report,!° the 
rebound effect for the residential 
module in NEMS results in a 0.15 
percent increase in energy consumption 
for a 1 percent increase in efficiency. In 
keeping with EIA’s approach, the 
Department chose to apply a rebound 
effect of 15 percent (for a 100 percent 
increase in efficiency) in its analysis of 
furnace and boiler standards. That is, 
DOE reduced the calculated energy 
savings and associated emissions 
reductions by 15 percent. 

The take-back in energy consumption 
associated with the rebound effect 
provides consumers with increased 
value (e.g., a warmer indoor 
environment, since the increased 
efficiency enables consumers to use 
their heating equipment more 
intensively). The impact on consumers 
is thus the sum of the change in the cost 


8 The Department conducted an energy price 
sensitivity analysis using EIA’s AEO2006. Section 
IV.C.4 provides further explanation and details of 
the energy price sensitivity analysis. 

®Greening, L.A., D.L. Greene, and C. Difiglio. © 
Energy efficiency and consumption—the rebound 
effect—a survey. Energy Policy. 2000. 28: pp. 389- 
401. 

10EIA, Price Responsiveness in the AEO2003 
NEMS Residential and Commercial Buildings 
Sector Models (p. 3). 


of owning the heating equipment (i.e., 
life-cycle cost) and the increased value 
for the warmer indoor environment. 
However, the Department is unable to 
monetize this increase in consumer 
value in the LCC analysis. The 
Department believes that, if it were able 
to monetize the increased value to 
consumers added by the rebound effect, 
this value would be at least as great as 
the value of the foregone energy savings. 
For this analysis, the Department 
estimates that this value is equivalent to 
the monetary value of the energy 
savings that would have occurred 
without the rebound effect. Therefore, 
the economic impacts on consumers 
with or without the rebound effect, as 
measured in the LCC and NPV analyses, 
are the same. 


2. Significance of Savings 


Section 325 of the Act prohibits the 
Department from adopting a standard 
for a product if that standard would not 
result in “significant” energy savings. 
(42 U.S.C. 6295(0)(3)(B)) While the Act 
does not define the term “‘significant,”’ 
the U.S. Court of Appeals, in Natural 
Resources Defense Council v. ; 
Herrington, 768 F.2d 1355, 1373 (D.C. 
Cir. 1985), indicated that Congress 
intended “significant” energy savings in 


' this context to be savings that were not 


“genuinely trivial.’’ The energy savings 
for energy conservation standards at 
each of the trial standard levels 
considered in this rulemaking are 
nontrivial, and therefore the Department 
considers them “‘significant’’ within the 
meaning of section 325 of the Act. 


E. Economic Justification 
1. Specific Criteria 


As noted earlier, EPCA provides 
seven factors to be evaluated in 
determining whether an energy 
conservation standard is economically 
justified. (42 U.S.C. 6295(0)(2)(B)) The 
following sections discuss how the 
Department has addressed each of those 
seven factors in this rulemaking. 

a. Economic Impact on Manufacturers 
and Consumers. The Process Rule 
established procedures, interpretations, 
and policies to guide the Department in 
the consideration of new or revised 
appliance energy conservation 
standards. The provisions of the rule 
have direct bearing on the 
implementation of the manufacturer 
impact analysis (MIA). First, as 
provided in Section 10 of the Process 
Rule (Principles for the Analysis of 
Impacts on Manufacturers), the 
Department uses an annual-cash-flow 
approach in determining the 
quantitative impacts of a new or 


amended standard on manufacturers. 
This includes both a short-term 
assessment, based on the cost and 
capital requirements during the period 
between the announcement of a 
regulation and the time when the 
regulation becomes effective, and a 
long-term assessment. The impacts 
analyzed include INPV, cash flows by 
year, changes in revenue and income, 
and other measures of impact, as 
appropriate. Second, the Department 
analyzes and reports the impacts on 
different types of manufacturers, with 
particular attention to impacts on small 
manufacturers. Third, the Department 
considers the impact of standards on 
domestic manufacturer employment, 
manufacturing capacity, plant closures, 
and loss of capital investment. Finally, 
the Department takes into account 
cumulative impacts of different DOE 
regulations on manufacturers. 

For consumers, measures of economic 
impact include the changes in LCC and 
payback period for each trial standard 
level. As the Act sets forth, the LCC is 
one of the seven factors to be considered 
in determining economic justification. 
(42 U.S.C. 6295(0)(2)(B)(i)(II)) It is 
discussed in detail in the section below. 

ODOE commented that the simple 


payback period is not a useful metric, 


since it fails to take into account the 
rising costs of fuel. (QDOE, No. 61 at p. 
10) The Department uses simple- 
payback-period results as one of the 
factors in evaluating the economic 
impacts of standards on consumers, but 
it relies more heavily on the impacts on 
LCC to take into account the changing 
cost of fuel. 

b. Life-Cycle Costs. The LCC is the 
sum of the purchase price of equipment, 
including the installation, and the 
operating expense, including energy and 
maintenance expenditures, discounted 
over the lifetime of the equipment. 
Where possible in estimating the energy 


_ costs in the LCC calculation, DOE uses 


consumer marginal energy rates, which 
are the energy rates that correspond to 
incremental changes in energy use. 

For each furnace and boiler product 
class, the Department calculated both 
LCC and LCC savings for various 
efficiency levels. The LCC analysis 
estimated the LCC for representative 
equipment in housing units that are 
representative of the segment of the U.S. 
housing stock that uses furnaces and 
boilers. To account for uncertainty and 
variability in specific inputs, such as 
equipment lifetime and discount rate, it 
used a distribution of values with 
probabilities attached to each value. For 
each housing unit, DOE sampled the 
values of these inputs from the 
probability distributions. As a result, the 
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analysis produced a range of LCCs. A 
distinct advantage of this approach is 
that DOE can identify the percentage of 
consumers achieving LCC savings or 
attaining certain payback values due to 
an increased energy conservation 
standard, in addition to the average LCC 
savings or average payback for that 
standard. The Department gives the LCC 
savings as a distribution, with a mean 
value and a range. The Department 
assumed in its analysis that the 
consumer purchases the furnace or 
boiler in 2015. 

c. Energy Savings. While significant 
conservation of energy is a separate 
statutory requirement for imposing an 
energy conservation standard, the Act 
requires DOE, in determining the | 
economic justification of a standard, to 
consider the total projected energy 
savings that are expected to result 
directly from the standard. (42 U.S.C. 
6295(o0)(2)(B)(i)(11D) The Department 
used the NES Spreadsheet results in its 
consideration of total projected savings. 

d. Lessening of Utility or Performance 
of Products. In establishing classes of 
products, and in evaluating design 
options and the impact of potential 
standard levels, the Department aimed 
to develop standards for residential 
furnaces and boilers which would not 
lessen the utility or performance of the 
products under consideration in this 
rulemaking. (42 U.S.C. 
6295(0)(2)(B)(i)(IV)) None of the 
considered trial standard levels would 
reduce the utility or performance of 
furnaces and boilers. The efficiency 
levels considered in this rulemaking do 
not involve changes in equipment 
design or unusual installation 
requirements that could reduce the 
utility or performance of furnaces and 
boilers. 

e. Impact of Any Lessening of 
Competition. The Act directs the 
Department to consider any lessening of 
competition that is likely to result from 
standards. It directs the Attorney 
General to determine the impact, if any, 
of any lessening of competition likely to 
result from a proposed standard and to 
transmit such determination to the 
Secretary, not later than 60 days after 
the publication of a proposed rule; 
together with an analysis of the nature 
and extent of such impact. (42 U.S.C. 

6295(0)(2)(B)(i)(V) and (B)(ii)) The 
Department has transmitted a copy of 
today’s proposed rule to the Attorney 
General and has requested that the . 
Department of Justice (DOJ) provide its 
determination on this issue. 

f. Need of the Nation To Conserve 
Energy. The non-monetary benefits of 
the proposed standard are likely to be 
reflected in improvements to the 


security and reliability of the Nation’s 
energy system—namely, reductions in 
the overall demand for energy will 
result in reduced costs for maintaining 
reliability of the Nation’s electricity 
system. The Department conducts a 
utility impact analysis to estimate how 
standards may impact the Nation’s 
needed power generation capacity. This 
analysis captures the effects of 
efficiency improvements on furnace 
electricity consumption, as well as 


- impacts associated with the market shift 


from natural gas heating to electric 
heating that DOE estimates will occur at 
higher gas-furnace efficiency levels. 
This market shift more than offsets the 
electricity savings from more efficient 
furnace designs, resulting in an increase 
in projected generating capacity for the 
higher trial standard levels. 

The Department has determined that 
the energy conservation standards 
proposed today would result in» 
reductions in greenhouse gas emissions. 
The Department quantified a range of 
primary energy conversion factors and 
estimated the emissions reductions 
associated with the generation displaced 
by the energy conservation standards. 
The Department reports the 
environmental effects of amended 
energy conservation standards at each 
trial standard level for this equipment in 
the TSD environmental assessment. | 

g. Other Factors. The Act allows the 
Secretary of Energy, in determining 
whether a standard is economically 
justified, to consider any other factors 
the Secretary deems to be relevant. (42 
U.S.C. 6295 (0)(2) (B)(i)(VID) Under this 
provision, the Department considered 
the potential for furnace and boiler 
standards to pose public health risks 
due to carbon monoxide release into the 
home as a result of venting system 
failure. 


2. Rebuttable Presumption 


As set forth in section 325(0)(2)(B)(iii) 
of EPCA, 42 U.S.C. 6295(0)(2)(B)(iii), 
there is a rebuttable presumption that an 
energy conservation standard is 
economically justified if the increased 
installed cost for a product that meets 
the standard is less than three times the 
value of the first-year energy savings 
resulting from the standard. However, 
although the Department examined the 
rebuttable-presumption criteria, it 
determined economic justification for 
the proposed standard levels through a 
more detailed analysis of the economic 
impacts of increased efficiency as 
described above, pursuant to section 
325(0)(2)(B)(i) of EPCA. (42 U.S.C. 
6295(0)(2)(B)(i)) The rebuttable 
presumption payback calculation is 


discussed in section IV.B.5 of this 
notice. 


IV. Methodology and Discussion of 
Comments 


The Department used spreadsheet 
models to meet certain objectives of the 
Process Rule for this rulemaking. It used 
the Engineering Spreadsheet to develop 
the relationship between cost and 
efficiency for furnaces and boilers and 
to calculate the simple payback for the 
purposes of satisfying the rebuttable 
payback requirements. The LCC 
Spreadsheet calculates the consumer 
benefits and payback periods for 
amended energy conservation 
standards. The National Impact 
Analysis Spreadsheet provides 
shipments forecasts and then calculates 
NES and NPV impacts of potential 
amended energy conservation 
standards. The Department also 
assessed manufacturer impacts, largely 
through the use of the Government 
Regulatory Impact Model (GRIM). 

Additionally, DOE estimated the 
impacts of residential furnace and boiler 
energy conservation standards on 
utilities and the environment. The 
Department used a version of EIA’s 
NEMS for the utility and environmental 
analyses. The NEMS model simulates 


the energy economy of the U.S. and has 


been developed over several years by 
the EIA primarily for the purpose of 
preparing the AEO. The NEMS produces 
forecasts for the U.S. that are available 
in the public domain. The version of 
NEMS used for appliance standards 
analysis is called NEMS-BT, and is 
primarily based on the AEO2005 
version with minor modifications.!! The 
NEMS offers a sophisticated piciure of 
the effect of standards, since it accounts 
for the interactions between the various 
energy supply and demand sectors and 
the economy as a whole. 

The Department invites comments on 
the validity of the analytical methods 
used in this rulemaking and the 
appropriateness of the interpretation 
and use of the results of the analysis. 


A. Product Classes 


For this rulemaking, the Department 
initially considered the product classes 


11 The EIA approves the use of the name NEMS 
to describe only an AEO version of the model 
without any modification to code or data. Because 
the present analysis entails some minor code 
modifications and runs the model under various 
policy scenarios that deviate from AEO 
assumptions, the name NEMS-BT refers to the 
model as used here. For more information on 
NEMS, refer to The National Energy Modeling 
System: An Overview. DOE/EIA-—0581 (98), 
February, 1998. BT is DOE’s Building Technologies 
Program. NEMS-BT was formerly called NEMS— 
BRS. 
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discussed in the 1993 ANOPR. In 1987, 
the Act set the initial Federal energy 
conservation standard, which covered 
furnaces, boilers, mobile home furnaces, 
and “small” furnaces. In the 1993 


ANOPR, the Department expanded the 
product classes to differentiate fuel 
type, heat transfer medium (i.e., hot 
water or steam for boilers), and outdoor 
and indoor installation suitability (i.e., 


weatherized or non-weatherized). Table 
IV.1 lists the product classes DOE 
initially considered in this rulemaking. 


TABLE IV.1.—PRODUCT CLASSES CONSIDERED IN FURNACE AND BOILER RULEMAKING 


Product 


Characteristics 


Gas furnaces 
Oil-fired furnaces 


Mobile home furnaces 
Electric resistance furnaces 
Hot water boilers 

Steam boilers 


Gas and oil-fired. 
Electric. 

Gas and oil-fired. 
Gas and oil-fired. 


Non-weatherized and weatherized. 
Non-weatherized and weatherized. 


Based on the market assessment and 
stakeholder comments, the Department 
grouped the product classes into three 
categories for the analysis for today’s 
proposed rule. The first category 
consists of the most widely used 
product class, non-weatherized gas 
furnaces. 

The second category consists of those 
classes that have fewer shipments, but 
typically more than 100,000 per year: 
Weatherized gas furnaces, mobile home 
gas furnaces, non-weatherized oil-fired 
furnaces, hot-water gas boilers, and hot- 
water oil-fired boilers. The Department’s 
analysis of these product classes was 
similar to its analysis of non- 
weatherized gas furnaces. 

The third category includes product 
classes for which DOE did not perform 
analyses and is not proposing an 
amendment to the current standards for 
these products. This category includes 
steam gas boilers and steam oil-fired 
boilers, which have annual shipments 
below 40,000 units and show a 
declining trend of shipments. This 
category also includes weatherized oil- 
fired furnaces, mobile home oil-fired 
furnaces, and electric furnaces. 
Weatherized oil-fired furnaces and 
mobile home oil-fired furnaces have 
very low shipments and are represented 
by only a few models in the GAMA 
directory; promulgating a higher 
standard for these products would result 
in de minimis energy savings. 
Additionally, all of the GAMA-listed 
models for weatherized oil-fired 
furnaces and mobile home oil-fired 
furnaces exceed the current 78-percent- 
AFUE standard. Therefore, for these 
classes, DOE is not proposing an update 
of the existing standard. The 
Department did not consider electric 
furnaces since their efficiency 
approaches 100-percent AFUE and 
improvements to them would also have 


de minimis energy-savings potential. 
Therefore, for electric furnaces, DOE is 
not proposing a standard. 


B. Engineering Analysis 


The purpose of the engineering 
analysis is to characterize the 
relationship between efficiency and cost 
of furnaces and boilers. The Department 
used this efficiency/cost relationship as 
input to the payback period, LCC, and 
NES analyses. 

The engineering analysis develops 
data that can be used to establish the 
consumer price of more-efficient 
equipment. These data include ~ 
manufacturing costs, markups, 
installation costs, and maintenance 
costs. 

To generate the manufacturing costs, 
the Department identified three basic 
methodologies: (1) The design-option 
approach, which provides the 
incremental costs of adding design 
options to a baseline model that will 
improve efficiency; (2) the efficiency- 
level approach, which provides the 
incremental costs of moving to higher 
energy-efficiency levels, without regard 
to the particular design option(s) used to 
achieve such increases; and (3) the cost- 
assessment (or reverse-engineering) 
approach, which provides “‘bottom-up”’ 
manufacturing cost assessments for 
achieving various levels of increased 
efficiency, based on detailed data on 
costs for parts and material, labor, 
shipping/packaging, and investment for 
models that operate at particular 
efficiency levels. 

The Department began the 
manufacturing cost analysis by 
exploring how manufacturers would 
likely design products to perform at the 
various efficiency levels considered and 
to thoroughly understand the 
relationships between different 
equipment configurations and 


efficiency. The Department initially 
considered several design options that 
could meet each considered efficiency 
level. It selected the design option(s) it 
believed manufacturers would most 
likely implement to achieve a given 
considered energy efficiency level. To 
estimate the manufacturing costs of 
these design options, the Department 
relied primarily on the cost-assessment 
(or reverse-engineering) approach, but 
also used the design-option approach. 

To compare the total additional 
consumer cost of improved equipment 
efficiency, the Department defined a 
baseline design for each product class. 
The baseline model establishes the 
starting point for analyzing technologies 
that provide energy-efficiency 
improvement. Based on its market 
assessment and input provided by 
GAMA, the Department defined a 
baseline model as an appliance with an 
efficiency at the minimum level 
prescribed by EPCA (i.e., 78-percent 
AFUE for non-weatherized gas 
furnaces), and having commonly 
available features and technologies. 

The Department next determined 
markups, installation cost, and 
maintenance cost to complete the 
engineering analysis. It estimated 
markups using publicly available 
corporate and industry data and, for 
mobile home furnaces, data from MHI. 
To estimate installation costs, DOE 
created an Installation Model to assess 
venting costs, and verified it against 
known existing data. It estimated 
maintenance costs using publicly 
available industry data. 

Table IV.2 summarizes the approach 
and data DOE used to derive the inputs 
to the engineering analysis for the 2004 
ANOPR analysis, and the changes made 
in the analysis for today’s proposed 
rule. Discussion of the changes follows 
in the sections below. 
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TABLE IV.2.—APPROACH AND DATA USED TO DERIVE THE INPUTS TO THE ENGINEERING ANALYSIS 


Installation Cost .. 


Input 


2004 ANOPR analysis 


Proposed rule analysis 


Equipment Cost ............. 


Maintenance Costs 


Annual Energy Use* 


Energy Prices* .. 


For the most widely used efficiency levels, 
used a cost model of manufacturing costs 
created by tear-down analysis; for the re- 
maining levels, used design-opinion anal- 
ysis. Incorporated industry feedback from 
GAMA and individual manufacturers to gen- 
erate  manufacturing-cost-versus-efficiency 
curves. 


Derived markups from an analysis of cor- 
porate financial data. Multiplied manufac- 
turing costs by manufacturer, distributor, 
contractor, and builder markups, and sales 
tax, as appropriate, to get equipment price. 


Stallation costs from the Installation Model. 
Installation configuration are weight-aver- 
aged by frequency of occurrence in the 
field, and vary by installation size. The In- 
Stallation Model is based on a commonly 
used cost-estimation method and is com- 
parable to available, known data. 

Used Gas Research Institute data for gas fur- 
naces and boilers, water heater rulemaking 
survey results for oil-fired equipment, and 
data from the 1993 rulemaking for mobile 
home furnaces. 

‘Calculated energy use using the DOE test 
procedure.** 

AEO2003 forecast prices for year 2012 


Used a distribution of weighted-average in- 


Added cost of drip pan for condensing units. 
Some units omit a combustion air pipe. Up- 
dated underlying metal and cost data to 
2004 via Consumer Price Index. Did not 
consider design options at 82-percent and 
83-percent AFUE for non-weatherized gas 
furnaces due to potential safety hazards. 


Updated manufacturing-cost-versus-effi- 
ciency curves. 
No change. 


Same method; new assumption that all 81- 


percent AFUE gas furnaces use double wall 
vents. 


Same sources, but accounted for higher 
maintenance frequency for modulating de- 
sign option, and used same costs for con- 
densing and non-condensing equipment. 


No change. 


AEO2005 forecast prices for effective date of 
2015. 


“Inputs required to calculate rebuttable-presumption payback period. For more details on the rebuttable-presumption payback period, refer to 


section IV.B.5. 


*“The Department uses field-representative energy use values in the LCC and payback period analysis. Refer to section IV.C.3. for more 


details. 


The Department received comments 
concerning the efficiency levels it 
should consider in the engineering 
analysis. 

GAMA and Rheem expressed concern 
about producing an entire family of gas 
furnaces at 81-percent AFUE and 
suggested that, for some, and not all, 
furnace models within a given family, it 
is possible to design and produce units 
that can safely perform at the 81-percent 
level. They indicated that developing a 
complete family of furnaces, spanning 
the full range of capacities, in which all 
units could safely operate at 81-percent 
AFUE, would be difficult due to 
confining design and manufacturing 
procedures. (GAMA, Public Meeting 
Transcript, No. 59.8 at p. 177; Rheem, 
Public Meeting Transcript, No. 59.8 at p. 
179) In response to these comments, 
DOE conducted an analysis evaluating 
approaches necessary to manufacture a 
full line of product that can perform at 
81-percent AFUE and the additional 
costs involved for producing such a 
family of furnaces. 

To perform this analysis, the 
Department identified an approach to 
manufacturing an entire furnace family 
at 81-percent AFUE without posing 


unacceptable safety and reliability risks. 
The Department identified two potential 
cases for producing an entire family of 
81-percent AFUE non-weatherized gas 
furnaces, and the additional per-unit 
cost associated with each case. The 
Department based the estimates for both 
cases on manufacturer-provided data, 
which an independent consultant 
reviewed. The first case, estimate case 1, 
includes SKU cost (Stock Keeping Unit 
and customization development cost), 
parts cost increases, and vent connector 
cost; case 2, in addition to the above 
costs, assumes that a heat exchanger 
redesign cost would be needed. The 
estimated additional per-unit cost for 
producing a family of furnaces that can 
achieve reliable, safe operation at 81- 
percent AFUE is $47.20 for case 1 (the 
default case) and $88.70 for case 2. 
York asserted that DOE cannot set the 
proposed standard for mobile home 
furnaces above 80-percent AFUE, since 
section 325(o)(4) of EPCA, 42 U.S.C. 
6295(0)(4), provides that DOE may not 
prescribe an amended standard if ‘‘the 
standard is likely to result in the 
unavailability in the United States of 
any covered product type (or class) of 
performance characteristics (including 


reliability), features, sizes, capacities, 
and volumes that are substantially the 
same as those generally available in the 
United States.’ York also stated that 
there are no non-condensing mobile 
home furnaces currently available on 
the market that exceed 80-percent 
AFUE. Additionally, York stated that 
their interpretation of this EPCA 
provision also applies to 90-percent 
AFUE units for mobile home furnaces. 
(York, No. 65 at p. 7) 

After considering the comments from 
York, DOE concluded that section 
325(0)(4) of EPCA, 42 U.S.C. 6295(0)(4), 
does not require it to set a new or 
amended energy conservation standard 
either at an efficiency level currently 
available in the U.S., or at an efficiency 
level that would ensure all products 
meeting the standard would have all of 
the attributes of currently available 
products. The “performance 
characteristics” and “‘features” referred 
to in section 325(0)(4) of EPCA, 42 
U.S.C. 6295(0)(4), do not include 
efficiency or energy-use levels. Rather, 


these terms refer to other types of 


product characteristics of concern to 
consumers, such as features affecting 
temperature control or user comfort. To 


| | 
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interpret section 325(0)(4) of EPCA, 42 
U.S.C. 6295(0)(4), otherwise would bar 
DOE from ever prescribing higher 
minimum standard levels, because any 
such higher levels necessarily result in 
new energy-efficiency-improving 
technologies incorporated into the 
product and the unavailability of 
products including less efficient 
technologies. This interpretation would 
be inconsistent with EPCA’s other 
provisions and its purpose of improving 
product efficiencies. Thus, the lack of 
currently available, non-condensing, 
mobile home furnaces above 80-percent 
AFUE does not mean that section 
325(0)(4) of EPCA, 42 U.S.C. 6295(0)(4), 
bars DOE from adopting a level higher 
than that as a minimum standard for 
this product class. Thus, DOE believes 
that section 325(0)(4) of EPCA, 42 U.S.C. 
6295(0)(4), does not preclude DOE from 
considering efficiencies for mobile 
‘home furnaces above a given level, such 
as 80-percent AFUE. As discussed in 
section III.C.2 above, DOE identified 90- 
percent AFUE as the maximum 
technologically feasible level for mobile 
home furnaces. The Department 
analyzed efficiency levels that include 
80-percent and 90-percent AFUE for 
mobile home furnaces and the results 
are presented in section V.C. 


1. Manufacturing Costs 


The Department adjusted its 
engineering cost model based on cost 
data received from several individual 
manufacturers, and used the model to 
create new cost-efficiency curves for the 
industry. The Department then used 
these cost-efficiency curves as 
manufacturing cost inputs for the MIA. 
Details of the MIA are in Chapter 12 of 
the TSD. 

Lennox, York, and GAMA commented 
that the cost of materials in the 2004 
ANOPR TSD was outdated. (Lennox, 
Public Meeting Transcript, No. 59.8 at p. 
66; York, No. 65 at p. 3; and GAMA, No. 
67 at p. 6) For the 2004 ANOPR 
engineering analysis, reviewed by 
manufacturers, the Department used a 
five-year average of material prices from 
years 2000 through 2004. In response to 
various comments, the Department 
reviewed material-cost data from the 
first quarter of 2005 and found prices 
higher than those in the reference 
scenario that it used in the 2004 ANOPR 
analysis. Based on the more recent data, 
DOE updated the five-year average 
prices used in the analysis for this 
notice and conducted a material price 
sensitivity analysis with two additional 
material-price scenarios. The reference 
case uses a revised five-year average of 
material prices from years 2000 through 
2004. The new prices of copper, 


aluminum, steel, and stainless steel 
reflect prices from the Bureau of Labor 
Statistics (BLS) Producer Price Indices 
(PPIs) spanning 2000-2004. The 
Department used the PPIs for copper 
rolling, drawing, and extruding, and for 
steel mill products, and adjusted them 
to 2004$ using the gross-domestic- 
product implicit-price deflator. 

The Department created two scenarios 
for the material-price sensitivity 
analysis: a low-bound and a high- 
bound. It calculated the low-bound 
scenario by finding the lowest price per 
pound of M6 core steel between 2000 . 
and 2004. The lowest price of M6 core . 
steel on a per-pound basis occurred in 
2002. Then, DOE applied a 15-percent 
reduction to each of the raw material 
costs in that same year. It used these 
prices to determine their effect on the 
cost-efficiency relationship. Likewise, 
DOE calculated the high-bound scenario 
using the average price for each of the 
raw materials from the first quarter of 
2005, when prices of raw materials were 
uncharacteristically high. The 
Department evaluated the results of the 
material price sensitivity analysis, using 


. all three material-cost scenarios, in the 


engineering analysis and then used 
them as inputs for the LCC analysis. The 
results for the material-price-sensitivity 
analysis are presented in Appendix Z of 
the TSD. 

GAMA stated that DOE’s cost estimate 
for modulating furnaces is about 30 
percent too low because of faulty 
assumptions regarding the cost of 
upgrading the controls. (GAMA, No. 67 
at p. 2) The Department reviewed its 
cost estimate for modulating furnaces. 
Based on market data, it determined that 


- the cost of the components for the 


evaluated design (two-stage modulation) 
is slightly higher than the cost used in 
the ANOPR analysis. Consequently, the 
Department implemented this small 
change in price for the NOPR analysis. 

Carrier stated that improving 
efficiency with modulation assumes 
maintaining constant excess air when 
switching from high fire to low fire. 
Carrier further stated that a brushless, 
direct-current (DC) draft inducer motor 
is required to maintain constant excess 
air, so DOE should include the cost of 
brushless, DC draft inducers in its 
analysis. (Carrier, Public Meeting 
Transcript, No. 59.8 at p. 181) To some 
extent, DOE did this in the analysis for 
the 2004 ANOPR. Current modulating 
furnaces have a two-stage motor for the 
draft inducer, and DOE included the 
cost of this motor in analyzing the cost 
of achieving that level of efficiency. The 
Department has revised its analysis for 
the proposed rule to account for the cost 
of the two-stage modulation design 


option components, including the cost 
of the draft inducer as advocated by 


’ Carrier, for all products that achieve 


higher efficiencies using modulation. 


2. Markups 


Using the cost data, DOE developed 
estimates of the consumer price of 
furnaces and boilers. To estimate prices, 
DOE determined typical markups at 
each stage of the distribution chain, 
from the manufacturer to the consumer. 
In addition to estimating average 
markups, the Department characterized 
the markups with probability 
distributions through a statistical 
analysis of U.S. Census data and used 
these distributions in the LCC analysis. 
(See TSD, Chapter 5.) 

The Department estimated the 
manufacturer markup based on analysis 
of corporate financial records. It 
included the following expenses in the 
determination of the manufacturer 
markup: research and development 
(R&D), net profit, general and 
administrative costs, warranty expenses, 
taxes, and sales and marketing costs. It 
excluded shipping expenses (out- 
bound) because these expenses were 
included in the manufacturing cost. The 
Department determined R&D expenses 
by assuming that engineering budgets 
would be reallocated from value 
engineering and new-feature 
development to product development 
and redesign. 

The Department based the wholesale 
and contractor markups on firm balance 
sheet data. It estimated builder markup 
(applied to new construction 
installations only) from U.S. Census 
data for the residential and commercial 
building construction industry and from 
heating, ventilating, and air- 
conditioning (HVAC) industry data. The 
Department used recent State and local 
sales tax data to estimate sales taxes 
(applied to replacement installations 
only). 

For mobile home furnaces, the 
distribution chain is shorter than the 
distribution chains for other product 
classes. The heating equipment 
manufacturer sells to the manufactured 
housing maker, who installs the furnace 
at the factory. In this case, the 
Department estimated markups using 
information from MHI. 

The overall markups are lower for 
new construction installations than for 
replacement installations. For 
wholesalers and contractors, the markup 
on incremental costs (i.e., the costs over 
and above the costs for a baseline 
model) is lower than the markup on the 
baseline model cost. The reason is that 
only wholesalers’ and contractors’ 
profits and other operating costs 
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typically scale with the price they pay 
for the products they sell. Trane 
questioned the assumption that 
incremental markups should be lower 
than baseline markups. (Trane, Public 
Meeting Transcript, No. 59.8 at p. 147) 
AGA said that wholesalers, contractors, 
and builders will base markups not on 
incremental costs of the technology, but 
on the economic value of the product in 
the supply chain. (AGA, No. 78 at p. 4) 
The Department evaluated the markup 
chain and found that the markup on 
incremental costs is lower than the 
baseline markup for wholesalers and 
contractors, so the Department did not 
change its application of markups. (See 
TSD, Chapter 5.) 


3. Installation Costs 


The Department defines the 
installation cost as the expense to the 
consumer for professional installation of 

_a furnace or a boiler. The installation 

cost is not part of the equipment’s retail 
price. The cost of installation covers all 
labor and material costs associated with 
the installation of a new unit or the 
replacement of an existing one, 
excluding the cost of the unit itself. For 
furnaces and boilers, the installation 
cost is typically the largest single 
component of the total cost to the 
consumer and is greater than the 
equipment price. 

The predominant part of the 
installation cost is the venting system. 
The American National Standards 
Institute (ANSI) standard Z21.47—1993 
defines four furnace and boiler 
categories (I-IV) with respect to the 
venting system. The categories are 
defined based on the operating pressure 
and temperature of the combustion 
gases inside the vent. Most non- 
condensing equipment falls into 
Category I (high temperature, negative 
pressure). Most condensing equipment 
falls into Category IV (low temperature, 
positive pressure), but some non- 
condensing boilers are in Category III 
(high temperature, positive pressure). 
Category III venting requires stainless 
steel material (AL29-4C) and sealed 
joints. 

The Department devoted considerable 
effort to identifying appropriate cost 
figures to use in its analysis. In the 

_ process, DOE found that there is no 
complete, up-to-date data source for 
installation costs for the product classes 
under consideration. Therefore, DOE 
developed its own Installation Model to 
determine installation costs for non- 
weatherized gas furnaces. The 
Department used RS Means, a well- 
known construction-cost-estimation 
method, to develop labor costs, and 
obtained quotes from national — 


distributors to develop material costs. 
The Installation Model weight-averages 
the detailed costs for a large variety of 
typical installations in the field, 
including both new construction and 
retrofit installations; single and 
multifamily housing; plastic, metal, and 
masonry chimney vents; single- and 
double-wall vent connectors; and 
common venting with other appliances. 
Chimney relining practices and 
orphaned water heaters are explicitly 
modeled. The Department modified 
certain assumptions to apply the 
Installation Model to oil-fired furnaces 
and gas- and oil-fired boilers. 
In their comments, Carrier, Lennox, 
Alagasco, and York addressed space 
constraints and other issues related to 
the cost of installing furnaces and 
boilers. Carrier stated that, in southern ~ 
and western markets, many furnaces are 
installed in attics, and if the furnace is 
more than 21 inches wide, it will not fit 
into the attic through the attic access. 
(Carrier, Public Meeting Transcript, No. 
59.8 at p. 51) Lennox asked that the 
installation analysis account for non- 
conventional installations of very large 
units. (Lennox, Public Meeting 
Transcript, No. 59.8 at p. 75) Lennox 
commented that, with regard to oil-fired 
furnaces, because of the larger heat 
exchangers, the physical size of the 
furnace cabinet can cause space 
constraint problems. (Lennox, No. 79 at 
p. 2) Alagasco stated that DOE’s 
installation model underestimates costs 
associated with the installation of gas 
furnaces, especially for replacement 
markets. (Alagasco, No. 82 at pp. 1-2) 
Finally, York stated that, due to the 
large size of residences in some areas of 
the country, more than one furnace 
system may be installed in a dwelling, 
and installing or changing multiple 
systems has a different cost impact than 
changing or installing a single system. 
(York, Public Meeting Transcript, No. 
59.8 at p. 74) The Department’s 
Installation Model includes a wide 
variety of installation situations, as 
mentioned above, and accounts for most 
situations where space constraints may 
be an issue. 

a. Non-Weatherized Gas Furnaces. In 
the 2004 ANOPR, DOE estimated that 
eight percent of all installations of non- 
weatherized gas furnaces at 81-percent 
AFUE will require Category III venting. 
It based this estimate on the fact that if 
the steady-state efficiency of a non- 
condensing furnace exceeds 83 percent, 
it must be vented with a Category III 
venting system to prevent condensation 
problems. The Department arrived at the 
eight-percent value by considering the 
difference between the steady-state 
efficiency and the AFUE for actual 


models, based on the model information 
listed in the GAMA directory. Carrier 
and Lennox commented that the 
Department did not appropriately 
account for the fraction of 81-percent- 
AFUE furnaces that would require 
Category III venting and recommended 
that the eight-percent number be raised 
considerably. (Lennox, Public Meeting 
Transcript, No. 59.8 at p. 89 and No. 79 
at p. 2; and Carrier, Public Meeting 
Transcript, No. 59.8 at p. 89) GAMA and 
. Carrier stated that DOE’s approach 
underestimates the fraction of Category 
III models because there is at least 0.5- 
percent difference between the steady- 
state efficiency as measured by the DOE 
test procedure and as measured in the 
ANSI Z21.47 categorization test. (The 
ANSI 221.47 test is applied by 
manufacturers to identify venting 
categories to develop information for the 
manufacturers’ installation manuals.) 
(GAMA, Public Meeting Transcript, No. 
59.8 at p. 85 and No. 67 at p. 5; and 
Carrier, Public Meeting Transcript, No. 
59.8 at p. 93 and No. 68 at p. 1) 
In the analysis for this proposed rule, 
DOE did not directly estimate the 
fraction of Category III models by 


- considering the difference between the 


steady-state efficiency and the AFUE for 
actual models. For this analysis, DOE 
investigated existing models and 
manufacturers’ installation manuals. It 
determined that non-weatherized gas 
furnaces at 80- and 81-percent AFUE, 
when applied in vertical venting 
installations, fall into Category I. When 
81-percent-AFUE furnaces replace 80- 
percent-AFUE furnaces, a significant 
fraction of installations requires an 
update from a single-wall to a Type-B, 
double-wall vent connector. In the case 
of replacement installations, the 
Department added the cost of a Type-B, 
double-wall vent connector to 40- 
percent of the installations. When 
applied in horizontal venting 
installations, furnaces at 80 and 81- 
percent AFUE are either in Category III 
or are in Category I using a power 
venter. The cost for these two venting 
methods is similar. Since horizontal 
installations account for a negligible 
fraction of all non-condensing furnace 
installations (estimated at less than 0.1- 
percent), DOE did not include this type 
of installation in its analysis. 

Carrier, NPGA, and Lennox 
commented that lack of knowledge on 
the part of installers regarding proper 
installation practices for 81-percent- 
AFUE furnaces could result in incorrect 
installation and unsafe conditions for 
the consumer. (Carrier, Public Meeting 
Transcript, No. 59.8 at p. 83; NPGA, No. 
72 at p. 4; and Lennox, No. 79 at p. 2) 
York and Alagasco stated that there are 
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issues regarding long-term safety, 
reliability, and performance of the 
Category III venting materials or systems 
available on the market today, and this 
is a major concern if thousands of 
installations across the country will 
require such systems. (York, No. 65 at 
p. 3; Alagasco, No. 82 at p. 2) Carrier, 
Rheem, and York commented that they 
do not offer Category III appliances, and 
stated that Category III venting is not 
used for 81-percent-AFUE models. 
(Carrier, Public Meeting Transcript, No. 
59.8 at p. 115; Rheem, Public Meeting 
Transcript, No. 59.8 at p. 117; and York, 
No. 65 at p. 3) The Department - 
recognizes the stakeholders’ concerns. 
As discussed above, however, analysis 
for this proposed rule indicated that 
Category III venting would be required 
for a negligible fraction of installations 
of 81-percent-AFUE gas furnaces. 
Furthermore, based on the existing use 
of Category III venting, particularly for 
high-efficiency boilers, the Department 
believes that the relevant stainless steel 
materials (AL29-4C) would perform 
with an acceptable. degree of safety and 
reliability for Category Ill furnaces. 

The ODOE commented that the 
assumed overall cost for condensing 
furnace installation is too high, as it 
fails to account for the expected growth 
in the share of condensing furnaces that 
are for the replacement market, and the 
relatively small installation cost for 
replacing a condensing furnace. (ODOE, 
No. 61 at pp. 7-8) NRDC noted that 
installation costs will decline when 
replacement of 90-percent-AFUE 
furnaces becomes widespread. (NRDC, 
No. 528 at p. 4) The Department 
adjusted its estimate of installation costs 
for condensing furnaces to account for 
a higher share of replacements in total 
installations of condensing furnaces in 
2015. With regard to the cost for 
replacing a condensing furnace, the 
Department did not find any new data 
to justify a change to the cost used in 
the 2004 ANOPR analysis. 

AGA stated that installation costs for 
condensing furnaces are incompletely 
represented in the 2004 ANOPR, since 
installation codes require that 
condensing appliances be provided with 
an auxiliary drain pan to prevent 
damage to building components in the 
event of a blockage in the condensate - 
drain piping system, and an estimated 
40-percent of all condensing furnace 
installations need drain pans. (AGA, No. 
78 at p. 5) The Department adjusted its 
Installation Model to account for the use 
of drain pans in 40 percent of 
condensing furnace installations. 

In addition, the Department 
recognizes that some consumers may 
experience additional costs that exceed 


those used in the Department’s analysis 
to address necessary structural changes 
for installing a condensing furnace, 
primarily for the vent systems 
associated with non-weatherized gas 
furnaces and for mobile home gas 
furnaces at or above 90-percent-AFUE. 
The Department understands that, for 
some dwellings, it may be necessary to 
make “structural” changes, such as the 
removal or penetration of an interior 
wall, exterior wall, or roof, to 


accommodate new vent systems (and 


combustion air intakes). While the 
Department has no data to quantify the 
number of consumers that may be 
affected in this manner and the cost 
magnitude, it believes the possible cost 


impacts may be significant enough to 


warrant consideration in evaluating the 
adoption of a standard level that would 
require condensing technology. The 
Department invites comments on the 
number of consumers that may be 
affected by structural changes for 
installing a condensing furnace and the 
cost magnitude of any structural 
changes. 

b. Other Product Classes. For 
weatherized gas furnaces, the 
Department estimated the installation 
cost for the baseline model using data 
from Section 400 of the 2002 RS Means 
Mechanical Cost Data. The assumption 
that installation costs remain mostly 
constant as efficiency increases seems 
reasonable for single-package systems. 
The increases in size and weight for 
more-efficient systems are small relative 
to the large size and weight of the 
baseline model unit. 

For mobile home gas furnaces in new 
homes, installation costs are part of the 
equipment cost because mobile home 
gas furnaces are assembled in the 
factory rather than in the field. The 
Department included these factory 
assembly costs in the manufacturer 
markup. With respect to mobile home 
gas furnaces for replacement, the 
Department did not find any new data 
to estimate an installation cost, so it 
used the same approach as for new- 
home furnaces. 

York, GAMA, and MHI commented 
on venting issues related to mobile 
home furnaces. GAMA and York 
suggested that DOE did not sufficiently 
explore vent corrosion issues related to 
mobile home furnaces and weatherized 
furnaces in the 2004 ANOPR analysis. 
(GAMA, Public Meeting Transcript, No. 
59.8 at p. 228; and York, No. 65 at p. 

5) York, GAMA, and MHI noted that 
approved venting materials for Category 
Ill venting are not available for mobile 
home furnace installations. (York, No. 
65 at p. 5; GAMA, No. 67 at p. 6; and 
MHI, No. 89 at p. 3) York also stated 


that condensation and resulting 
corrosion must be considered for 
weatherized furnaces, along with the 
cost impact of materials having more 
corrosion-resistant properties. (York, 
No. 65 at p. 8) GAMA agreed with DOE 
that it is appropriate not to include 
venting costs for weatherized products, 
but stated that there is a need to capture 
the increased likelihood of heat 
exchanger and flue corrosion resulting 
in premature failure. (GAMA, No. 67 at 
p. 6) In conducting its analysis for this 
notice, DOE reviewed the issue of vent 
corrosion for mobile home furnace 
installations and included a cost to 
account for proper venting system 
installation. For weatherized furnaces, 


_ the Department reviewed corrosion ~ 


issues and found that current models 
having an AFUE of up to 82 percent do 
not have special requirements to 
address corrosion issues. Therefore, the 
Department did not change its cost 
estimates for this product class for this 
proposed rule. 

For gas hot water boilers, the 2004 
ANOPR analysis used a uniform 
assumption that 20-percent of 
installations would require Category III 
venting at 80-84-percent-AFUE levels. 
GAMA, ACEEE, and AGA commented 
that the analysis should include a 
gradually increasing share of Category 
III venting as the AFUE rises. (GAMA, 


Public Meeting Transcript, No. 59.8 at p. 


111; ACEEE, Public Meeting Transcript, 
No. 59.8 at p. 113; and AGA, No. 78 at 
p. 5) GAMA asked that DOE’s analysis 
use GAMA’s data showing the fraction 
of gas hot water boiler models vented 
with Category III by efficiency level. 
(GAMA, Public Meeting Transcript, No. 
59.8 at p. 107) AGA stated that 
manufacturers’ installation instructions 
for a number of gas hot water boilers in 
the range of 83-84-percent AFUE do 
require Category III venting, and 
recommended that DOE consider these 
requirements. (AGA, No. 78 at p. 5) 

In the analysis for today’s proposed 
rule, DOE used data provided by GAMA 
on the fraction of installations at each 
efficiency level that would require 
Category III venting. The Department 
also conducted a sensitivity analysis 
using similar assumptions as in the 
2004 ANOPR. This analysis reflected 
current construction practices, which 
use Category III venting for horizontal 
venting installations at all efficiency 
levels. 

GAMA and ACEEE commented that 
DOE should further investigate 
installation practices for oil-fired 
equipment at various-efficiency levels. 


- (GAMA, Public Meeting Transcript, No. 


59.8 at pp. 112 and No. 67 at p. 4; and 
ACEEE, No. 53 at p. 6) ACEEE stated 
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that DOE’s analysis for oil systems does 
not fully account for the fact that 
exhaust from oil systems is generally at 
a higher temperature and has lower 
moisture content than exhaust from gas 
systems. (ACEEE, No. 84 at p. 11) 
Carrier urged DOE to perform vent 
condensation analyses on higher- 
efficiency oil furnace designs. (Carrier, 
-No. 68 at p. 4) 

The 2004 ANOPR analytical approach 
for oil-fired furnaces assumed that all 
installations of 83-percent-AFUE, or 
lower efficiency, equipment would be 
vented using Type L vents, and all - 
installations of 84-percent-AFUE, or 
higher efficiency, equipment would be 
vented using 316-grade stainless steel 
vent systems. For this notice, the 
Department consulted Brookhaven 
National Laboratory and other experts, 
and also reviewed the National Fire 
Protection Association (NFPA) 
standards NFPA-31 Standard for the 
InstaHation of Oil-Burning Equipment 
and NFPA-11 Standard for Chimneys, 
Fireplaces, Vents, and Solid Fuel- 
Burning Appliances. The analysis for 
today’s proposed rule has taken into 
consideration the NFPA-31 standard, 
which provides that Type L vents can be 
used safely with products of up to 88 
percent, steady-state efficiency (or 87- 
percent AFUE), depending on the vent 
configurations and equipment size. The 
Department used a gradual increase in 
the number of 316-grade stainless steel 
vent installations from zero percent at 
80—82-percent AFUE to 100-percent at 
86-percent AFUE. The mid-point of the 
range is 50 percent at 84-percent AFUE. 
This assumption accounts for the 
NFPA-31 recommendations at the 
upper end of the range. The Department 
used a similar approach for oil-fired 
boilers, but shifted the above AFUE 
values upward by one AFUE efficiency 
point, in accordance with the NFPA-31 
standard. The approach DOE used in 
this proposed rule accounts for the fact 
that exhaust from oil systems is 
generally at a higher temperature and 
has lower moisture content than exhaust 
from gas systems. It also addresses vent 
condensation on higher-efficiency, oil- 
fired furnace designs. 


4, Maintenance Costs 


Maintenance costs are the costs of 
regular maintenance of-a furnace or 
boiler when it fails, including all 
associated labor and material costs. For 
non-weatherized and weatherized gas 
furnaces and gas boilers, in the 2004 
ANOPR analysis, DOE used data on the 
cost and frequency of maintenance that 
were provided in the Gas Research 
Institute (GRI)-94/0175 topical report 
Assessment of Technology for 


Improving the Efficiency of Residential 
Gas Furnaces and Boilers. The 
Department used this information to 
estimate required minimum 
maintenance frequencies of once every 


’ five years for all equipment without 


modulation, and once every four years 
for all equipment with modulation, to 
account for the greater complexity of the 
modulation feature. For oil-fired 
furnaces and oil-fired boilers, DOE 
applied the results of a survey 


performed for its previous water heater 


rulemaking. For mobile home furnaces, 


_ DOE used data from the Technical 


Support Document: Energy Efficiency 
Standards for Consumer Products, DOE/ 
EE-0009, published in November 1993. 
(See TSD, Chapter 6.) 

The ODOE and York stated that the 
GRI data DOE used are outdated. 
(ODOE, No. 61 at p. 9; and York, No. 65 
at p. 6) GAMA stated that maintenance 
costs should at least scale with the cost 
of the product, if not meet some other 
more rigorous assumption. (GAMA, 
Public Meeting Transcript, No. 59.8 at p. 
165) ODOE commented that, unless 
DOE can provide data that support its 
contention that the maintenance costs 
vary proportionally to the efficiency of 
the furnace, using the same 
maintenance costs would be appropriate 
for all furnaces. (ODOE, No. 61 at p. 9) 
In its review of these comments, DOE 
confirmed that maintenance frequency, 
and therefore cost, does not necessarily 
vary with AFUE. Rather, the greater 
complexity of the modulation feature 
causes furnaces with this feature to 
require more frequent maintenance and 
thus incur higher maintenance costs. 

The ODOE disagreed with how the 
2004 ANOPR analysis represented 
maintenance costs for condensing 
equipment in terms of maintenance 
contracts. (ODOE, No. 61 at p. 9) In the 
2004 ANOPR, DOE used a value for 
condensing equipment from the GRI 
report that represented the cost of a 
service contract that includes a 
specified set of routine repairs. In the 
analysis for this notice, the Department 
compared maintenance instructions for 
non-condensing and condensing gas 
furnaces from manufacturers’ manuals, 
researched RS Means literature for 
maintenance differences between non- 
condensing and condensing gas 
furnaces, and collected opinions from 
several furnace installation and 
maintenance experts. It found, as 
asserted by ODOE, that annual 
maintenance contracts are not 
commonly applicable to condensing gas 


furnaces, and it did not find evidence of - 


differences in maintenance 
requirements between condensing and 
non-condensing designs. Thus, in 


accordance with ODOE’s comment, the 
Department used the same maintenance 
cost data for condensing and non- 
condensing furnaces, and it applied the 
same considerations to gas boilers. 


5. Rebuttable-Presumption Payback 
Period 


Section 325(0)(2)(B)(iii) of the Act 
establishes a rebuttable-presumption 
that a standard is economically justified 
if the Secretary finds that “the 
additional cost to the consumer of 
purchasing a product complying with 
an energy conservation standard level 
will be less than three times the value 
of the energy * * * savings during the 
first year that the consumer will receive 
as a result of the standard, as calculated 
under the applicable test procedure 
* * (42 U.S.C. 6295(0)(2)(B)(iii)) 

The Department defines the 
rebuttable-presumption payback period 
as the length of time it takes the 
consumer to recover the higher installed 
cost of more-energy-efficient equipment 
through lowering operating costs. 
Numerically, the rebuttable- 
presumption payback period is the ratio 
of the increase in total installed cost 
(including the purchase price and 
installation cost) to the decrease in 
operating expenses (including 
maintenance). Energy expenses are the 
primary component of operating 
expenses. The Department determines 
the changes in total installed cost and 
operating expenses relative to the 
baseline for each product class (i.e., the 
current standard level). Energy-expense 


. savings are the first year’s energy 


savings multiplied by the average 
energy prices forecast for the year in 
which a new standard is expected to 
take effect—in this case, the year 2015. 
The Department used energy price 
forecasts from the AEO2005 to estimate 
the energy price in the year 2015.12 To 
calculate energy-expense savings at each 
efficiency level, the Department uses the 
DOE test procedure for calculating 
annual energy consumption. (See TSD, 
Chapter 6.) 


C. Life-Cycle Cost and Payback Period 
Analysis 


In response to the requirements of 
section 325(o)(2)(B)(i) of the Act, the 
Department conducted an LCC and 
payback period analysis to evaluate the 
economic impacts of possible new 
furnace and boiler energy conservation 
standards on individual consumers. 
This section of this notice describes the 


12 Although the Department conducted an energy 
price sensitivity analysis using EIA’s AEO2006, it 
did not perform a sensitivity analysis to determine 
the effect of AEO2006 energy prices on the 
rebuttable-presumption payback period. 
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LCC and payback period analysis. The 
Department conducted the analysis 
using a spreadsheet model developed in 
Microsoft (MS) Excel for Windows 2000 
or XP. (See TSD, Chapter 8.) 

The LCC is the total consumer 
expense over the life of the furnace or 
boiler, including purchase and 
installation expense and operating costs 
(energy expenditures and maintenance 
costs). To compute LCCs, the 
Department discounted future operating 
costs to the time of purchase and 
summed them over the lifetime of the 
furnace or boiler. The payback period is 
the change in purchase expense due to 
an increased efficiency standard, 
divided by the change in annual 
operating cost that results from the 
standard. Otherwise stated, the payback 
period is the number of years it would 
take for the consumer to recover the 
increased costs of a higher-efficiency 
product through energy savings. 

The Department measures the change 
in LCC and the change in payback 
period associated with a given 
efficiency level relative to a base case 
forecast of equipment efficiency. The 
base case forecast reflects the market in 
the absence of amended mandatory 
energy conservation standards. It 
depicts the current status of the market, 
including the existing demand for 
products that exceed the current energy 
conservation standards. 

The Department calculated the LCC 
and payback periods for a nationally 
representative set of housing units. It 
selected the representative sample of 
households from EIA’s Residential 
Energy Consumption Survey (RECS). 
Whereas the 2004 ANOPR used the 
1997 RECS, the analysis for today’s 
proposed rule used the 2001 survey 
(RECS 2001), which are the most recent 
data available. For each sampled 
household, DOE determined the energy 
consumption and energy price for either 
a furnace or a boiler. Thus, by using a 
representative sample of households, 
the analysis allowed for the capture of 
the wide variability in energy 
- consumption and energy prices 
associated with furnace and boiler use. 
The Department determined the LCCs 
and payback periods for each sampled 
household using the furnace or boiler 
energy consumption and energy price 
unique to each household, as well as 
other input variables. As discussed 
below, DOE characterized the other 
input variables with probability 
distributions. The Department 


calculated the LCC associated with the 
baseline furnace or boiler in each 
household. To calculate the LCC savings 
and payback period associated with 
more-efficient equipment (i.e., 
equipment meeting higher efficiency 
standards), DOE substituted the baseline 
unit with a more efficient design. 

Inputs for determining the total 
installed cost include equipment 
prices—which account for manufacturer 
costs, manufacturer markups, 
distributor and wholesaler markups, 
builder or contractor markups, and sales 
taxes—and installation costs. Inputs for 
determining operating expenses include 
annual household energy consumption, 
marginal natural gas and electricity 
prices, natural gas and electricity price 
projections, maintenance costs, 
equipment lifetime, discount rates, and 
the year standards take effect. 

To account for uncertainty and 
variability in certain inputs, the 
Department created distributions of 
values with probabilities attached to 
each value. Of the listed installed cost 
inputs, DOE characterized the 
manufacturer, dealer, distributor, and 
builder markups, as well as the sales tax 
and installation price, with 
distributions. Of the operating cost 
inputs, it characterized the discount rate 
and the equipment lifetime with 
distributions. For each housing unit, 
DOE sampled and randomly selected 
the values of these inputs from the 
distributions, according to their 
probability. With regard to energy 
consumption and energy price, as noted 
earlier, DOE determined unique values 
for each sampled household. Although 
DOE did not characterize energy 
consumption and energy price with 
probability distributions, it captured the 
variability of these inputs by using a 
representative set of households in the 
LCC and payback period analysis. The 
LCC and Payback Period Model uses a 
Monte Carlo simulation to incorporate 
uncertainty and variability into the 
analysis when combined with Crystal 
Ball (a commercially available software 
program). The Monte Carlo simulations 
sampled input values randomly from 
the probability distributions. The model 
calculated the LCC and payback period 
for each design option for 10,000 
housing units per simulation run. 

AGA commented that it appeared 
DOE was using Monte Carlo analysis for 
variables that are independent and for 
which DOE did not account for the 


’ correlation. (AGA, No. 54 at p. 3) For 


those variables that it characterized with 
probability distributions, DOE had no 
evidence to suggest that any of the 
variables—for example, discount rates 
and equipment lifetime—were 
correlated with each other. Thus, DOE 
assigned the discount rate associated 
with any given household based on its 
probability of occurrence, without 
consideration of the assumed lifetime 
for the furnace or boiler in that 


- household. In the case of energy 


consumption and energy price, because 
DOE determined unique values for each 
sampled household rather than 
assigning them using probability 
distributions, it in effect correlated 
energy consumption and energy price 
for each household. 


AGA also said that probability 
distributions for a number of variables 
used in the uncertainty analysis appear 
to be unjustified by data. (AGA, No. 54 
at p. 2) In constructing probability 
distributions for the wariables, the 
Department used the most recent data 
from multiple sources (See TSD, 
Chapters 7 and 8). The Department 
reviewed the data used to develop the 
probability distributions for all of the 
variables. The Department believes that 
the distributions are supported by the 
available data. 


GAMA commented that the LCC 
analysis should include financing costs, 
since many consumers use some form of 
credit to purchase a furnace or boiler. 
(GAMA, Public Meeting Transcript, No. 
59.8 at p. 153) The Department 
implicitly accounts for financing costs 
in its application of discount rates. As 
discussed in section IV.C.7, the discount 
rate for equipment purchased as part of 
a new home is based on mortgage rates, 
and the discount rate for replacement 
equipment considers interest rates for a 
number of loan and credit types. Using 
these rates, the discounted sum of 
annual payments on a loan or credit 
amount would be equal to the total 
installed cost if it were paid in full at 
the time of purchase. Therefore, the 
Department believes it is not necessary 
to separately account for financing 
costs. 


Table IV.3 summarizes the approach 
and data DOE used to derive the inputs 
to the LCC and payback period 
calculations for the 2004 ANOPR, and | 
the changes it made for today’s 
proposed rule. Discussion of the inputs 
and the changes follows in the sections 
below. 
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TABLE IV.3.—SUMMARY OF INPUTS AND KEY ASSUMPTIONS USED IN THE LCC AND PAYBACK PERIOD ANALYSES 


| 2004 ANOPR description 


| Changes for proposed rule 


Affecting Installed Costs 


Equipment Price 


Installation Cost 


Derived by muitiplying manufacturer cost by 
manufacturer, distributor, contractor, and 
builder markups and sales tax, as appro- 
priate. 

Used a distribution of weighted-average in- 
Stallation costs from the Installation Model. 
Weight-averaged installation configuration 
by frequency of occurrence in the field. 


No change. - 


No change. 


Affecting Operating Costs 


Maintenance Costs 


Annual Heating Load 


Annual Energy Use 


Energy Prices * 


Used GRI data for gas furnaces and boilers, 
water heaier rulemaking survey results for 
oil-fired equipment, and_ data from the 1993 
rulemaking for mobile home furnaces. 


Calculated heating and cooling loads using 
1997 RECS data. Assumed the furnace 
input capacity versus airflow capacity based 
on the vintage of the equipment and char- 
acteristics of each house. 


Used 26 virtual models that captured the 
range of common furnace sizes. Energy 
calculations used annual heating load for 
each housing unit. 

Calculated 1998 average and marginal energy 
prices for each sample house. Used 
AEO2003 forecasts to estimate future aver- 
age and marginal energy prices. 


Same sources, supplemented with new infor- 
mation that indicates higher maintenance 
frequency for modulating equipment, and 
identical maintenance costs for condensing 
and non-condensing equipment (See TSD, 
Chapter 5). 

Calculated heating loads using 2001 RECS 
data (cooling loads not considered). Incor- 
porated adjustment to account for change 
in new home size and shell performance 
between 2001 and 2015 (See TSD, Chap- 
ter 7). 

Same method, using RECS 2001 data. 


Calculated 2001 average and marginal energy 
prices for each sample house. Used 
AEO2005 forecasts to estimate future aver- 
age and marginal energy prices. 


Affecting Present Value of Annual Operating Cost Savings 


Used 2001.58(9) Appliance Magazine survey 
results. 


Applied data from 1998 Survey of Consumer 
Finances and other sources to estimate a 
discount rate for each house. (See ANOPR 
TSD, Chapter 8). 


Same, except for boilers, for which DOE de- 
veloped new estimates based on a lit- 
erature review (See TSD, Chapter 8). 

Same sources; used more recent data (See 
TSD, Chapter 8). 


*The Department used the AEO2006 forecasts to estimate future average and marginal energy prices for the energy price sensitivity analysis. 
Section IV.C.4. provides further explanation of the rationale and methodology for the energy price sensitivity analysis. 


1. Equipment Prices 


As described in section IV.B.1 above, . 
the Department determined 
manufacturing costs reflecting different 
efficiency levels using a reverse- 
engineering cost analysis for one size of 
equipment representative of each 
product class. To derive the 
manufacturing costs for other sizes of 
furnaces and boilers, DOE scaled the 
costs from the sizes used in the 
engineering analysis. 

To develop a range of equipment sizes 
for non-weatherized gas furnaces that 
represent the majority of combinations 
of input capacity and nominal 
maximum airflow, the Department 
developed generic models to represent 
26 different combinations of those two 
variables. The Department derived the 
models from baseline models with the 


most commonly occurring input 
capacities and corresponding maximum 
nominal airflow rates. To develop the 
manufacturing cost for each model, DOE 
took the cost from the engineering 
analysis for a model with a typical 
capacity, scaled the cost for other input 
capacities, and adjusted costs for 
furnaces with different-size blowers. 
For the analysis of weatherized gas 
furnaces, DOE used the same generic 
models as in the analysis of non- 
weatherized gas furnaces. For the 
analysis of mobile home furnaces, the 
Department used a subset of those 
models. For the analysis of oil-fired 
furnaces and gas- and oil-fired boilers, 
the Department used a number of 
different sizes derived from the 
distribution of models in the GAMA 
March 2005 directory. For all of these 
product classes, DOE scaled the cost for 


each input size from the cost identified 
for a typical model for the specific 
product class in the engineering 
analysis. 

The Department applied markups to 
the manufacturer cost of each virtual 
model to arrive at the equipment price 
paid by the purchaser. It determined 
markups on each stage of the 
distribution chain from the 
manufacturer to the consumer. (See 
TSD, Chapter 5.) In addition to 
estimating average markups, the 
Department characterized the markups 
with probability distributions through a 
statistical analysis of U.S. Census data. 
The markups assigned to units in the 
new construction subsample include a 
builder markup. The markups assigned 
to units in the replacément equipment 
subsample include sales taxes. The 
Department determined that the markup 


| 
| 
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for wholesalers and contractors on 
incremental costs for higher efficiency 
equipment is lower than the markup on 
the cost of a baseline model. Thus, for 
calculating the equipment cost of 
baseline equipment, the Department 
used the distribution of baseline 
markups. For the incremental cost of 
equipment at efficiency levels above the 
baseline, the Department applied 
incremental markups. 


2. Installation Costs 


The LCC and payback period analysis 
drew on the engineering analysis for 
installation costs at various efficiency 
levels. The Department assigned each 
household an installation cost from a 
distribution of weight-averaged values. 
For non-weatherized gas furnaces, oil- 
fired furnaces, and gas- and oil-fired 
boilers, DOE calculated the distribution 
using its Installation Model. For 
weatherized gas furnaces, DOE used 
calculations based on the RS Means 
approach to determine a mean value 
and assigned a triangular distribution of 
+15-percent around the mean. For 
mobile home furnaces, it included the 
installation cost in the manufacturer 
markup. 


3. Household Annual Energy 
Consumption 


The Department calculated furnace 
fuel and electricity use by considering 
how furnaces operate in the sample 
housing units. (See TSD, Chapter 7.) 
While the AFUE measure does not 
consider electricity use, it is necessary 
to include it in the LCC analysis because 
both fuel and electricity consumption 
. change with AFUE and these changes 
together determine the overall energy 
savings. The Department recognizes that 
the heat from a furnace blower 
contributes to heating the conditioned 
space. It included this effect in its LCC 
analysis to capture all operating 

expenses and completely evaluate the 
impact of new furnace standards on 
consumers. 

The LCC and payback period analysis 
calculated furnace and boiler energy 
consumption under field conditions for 
a representative sample of housing 
units. These conditions included the 
climate conditions during the heating 
season and the size of the house, which 
influence the number of hours the 
equipment operates. 

The calculation of furnace or boiler 
energy consumption required an 
estimate of the annual heating load for 
each housing unit (the amount of heat 
needed to keep it comfortable over an 
entire year). Determining the annual 
heating load for a housing unit required 
making assumptions about its size and 


construction, thermal efficiency, and 
geographical location. In the 2004 
ANOPR analysis, DOE used data 
associated with the sample houses from 
the 1997 RECS. North Star Energy 
Group (NSEG) and Lennox commented 
that DOE’s estimation of heating loads 
should account for improvement in 
thermal shells and changes in home size 
that are likely by the effective date of 
new standards. (NSEG, Public Meeting 
Transcript, No. 59.8 at p. 195; Lennox, 
Public Meeting Transcript, No. 59.8 at p. 
166) In the analysis for today’s proposed 
rule, the Department adjusted heating 
loads calculated for new construction — 
housing units using data from AEO2005 
that projected changes in the thermal 
efficiency and the floor area of new 
houses. While thermal efficiency is 
projected to improve somewhat, the 
impact on heating load is roughly 
balanced by an expected increase in 
floor area. The Department applied 
these adjustment factors to the 
calculated heating loads for those RECS 
houses designated as representative of 
new houses. ; 

Determination of the energy 
consumption of the equipment installed 
in each sampled housing unit also 
required estimating the input capacity 
and efficiency of the existing furnace. 
The Department then calculated how 
much energy furnaces with various 
improved designs would need to meet 
the heating load of the sampled housing 
unit. 

The Department received several 
comments suggesting that it re-examine 
its 2004 ANOPR calculation of the 
energy consumption impacts of two- 
stage modulation. (GAMA, Public 
Meeting Transcript, No. 59.8 at p. 177; 
Individual, Public Meeting Transcript, 
No. 59.8 at p. 183; Lennox, Public 
Meeting Transcript, No. 59.8 at p. 152; 
York, No. 65 at p. 3; Carrier, No. 68 at 
p. 68; AGA, No. 78 at p. 4; and 
Alagasco, No. 82 at p. 2) For today’s 
proposed rule, DOE took into account 
these comments and revised the energy 
consumption calculation. It used the 


‘2004 public review draft of the 


proposed update of the American 
Society of Heating, Refrigerating and 
Air-Conditioning Engineers (ASHRAE) 
SPC 103 test procedure, “Method of . 
Testing for Annual Fuel Utilization 
Efficiency of Residential Central 
Furnaces and Boilers,’’ which accounts 
for the effects of two-stage modulation. 
The results now show that this design 
option does not provide efficiency 
benefits unless an electronically 
commutated blower motor is used. 
ACEEE and ODOE commented that 
DOE’s electricity consumption results in 
the 2004 ANOPR LCC analysis appear to 


be inconsistent with the data on average 
annual auxiliary electricity 
consumption (E,-) as reported in the 
GAMA directory of models. (ACEEE, 
No. 53 at p. 3; and ODOE, No. 61 at p. 
4) For this proposed rule, DOE revised 
its approach for calculating electricity 
consumption for the LCC analysis. It 
based the revised calculations on data 
on the most current manufacturer 
product literature. (See TSD, Chapter 7) 
The resulting electricity consumption 
values are consistent with the data in 
the GAMA directory. 


4. Energy Prices 


The Department used average energy 
prices to calculate the energy costs of 
the base-case equipment and marginal 
energy prices for the cost of saved 
energy associated with higher-efficiency 


' equipment. Marginal energy prices 


reflect a change in a consumer’s bill 
associated with a change in energy 
consumed, and thus such prices capture 
the value of the increment of energy 
saved as a result of standards. Consumer 
gas bills typically have multiple rates— 
a base rate for the first block of gas used 
and different rates for further 
increments. Increased efficiency will 
impact the gas use at the rate applied to 
the last incremental consumption. For 
oil-fired furnaces and boilers, as well as 
gas furnaces using liquefied petroleum 
gas (LPG), the Department used average 
fuel prices for both base-case and 
higher-efficiency equipment, since 
consumers typically purchase fuel oil 
and LPG in bulk amounts, and the 
energy saved is based on the price paid 
for the bulk amount. 

For each household sampled from the 
RECS database, DOE identified the 
average gas and electricity prices either 
from that household’s data, if available, 
or from another household in the same 
Census division for which both prices 
were available. The Department 
estimated marginal energy prices from 
the RECS monthly billing data. The 
estimated marginal prices are very close 
to average prices. The Department 
invites comments on the methodology 
and data it used to determine marginal 
energy prices. 

As in past rulemakings, the 
Department used price forecasts by the 
EIA to estimate the future trend in 
energy prices. It multiplied the average. 
or marginal prices by the forecasted 
annual price changes in the Reference 
Case forecast in AEO2005. 

EIA published its Annual Energy. 
Outlook for 2006, AEO2006, after DOE 
had completed much of the analysis for 
this proposed rule. While the energy 
price forecast in AEO2006 did not 
change substantially for electricity after 
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2015, the effective date of this 
rulemaking, the natural gas price 
forecasts were significantly different 
when compared to the energy price 
forecast in AEO2005. The natural gas 
price forecasts in the AEO2005 are 
consistently lower by an average of 
$1.40 after 2015 than the natural gas 
price forecasts in the AEO2006. The oil 
price forecasts in the AEO2005 are 
consistently lower by an average of 
$4.60 after 2015 than the oil price 
forecasts in the AEO2006 by an average 
of $4.60 after 2015. On average, the 
AEO2006 forecasts show approximately 
a 20-percent increase in energy prices 
over those in AEO2005. Since most of 
the energy used by furnaces is natural 
gas (and oil), this change could impact 
the analysis results. To account and 
assess the possible impact of these 
increases in projected energy prices, the 
Department conducted an energy price 
sensitivity analysis using the AEO2006 
scenario. The energy price sensitivity 
analysis uses recently published energy 
prices, housing starts, and site-to-source 
conversion factors based on the 
AEO2006. It examines the impact of 
these changes on the LCC and Payback 
Period, Consumer Subgroup, and 
National Impact analyses. The results of 
each analysis are shown in sections 
V.B.1.a., V.B.1.b., V.B.3.a., and V.B.3.b., 
‘respectively. For the AEO2006 energy 
price sensitivity analysis, the 
Department determined that the 
consumers’ purchasing decisions in the 
base case (i.e., in the case where no 
change in standards is assumed to 
occur) would be similar to those as in 
the energy price trajectory using 
AEO2005. The Department welcomes 
comment on the determination of the 
forecast of the gas furnace shipments as 
a function of the energy prices. 
Furthermore, the Department intends to 
use the most recent energy price 
forecasts from the EIA in its revised 
analyses for the final rule. 


5. Maintenancé Costs 


For the LCC analysis, DOE used the 
maintenance cost data derived in the 
engineering analysis. Based on a 
sensitivity analysis in a 1994 GRI report 
and on engineering judgment, the 
Department assumed a triangular 
distribution for maintenance costs to 
capture the variability of these costs 
among homes, with a minimum at 80 
percent of the average cost and a 
maximum at 120 percent of the average 
cost. The Department is not aware of 
any recent data that provide a 
distribution of maintenance costs. 


6. Equipment Lifetime 


The Department defines the 
equipment lifetime as the age at which 
a furnace or boiler is retired from 
service. Because none of the available 
data on equipment lifetime show a clear 
relationship between efficiency and 
lifetime, DOE assumed that equipment 
lifetime is independent of efficiency. 
The Department used a triangular 
probability distribution from the range 
for each product class to assign a 
lifetime to individual furnaces and 
boilers in the sample housing units. 

In the 2004 ANOPR, DOE used an 
average lifetime of 20 years for gas 
furnaces, 15 years for oil-fired furnaces 
and boilers, and 17 years for gas boilers. 
ACEEE commented that DOE’s 
equipment lifetime estimates appeared 
to be somewhat short, and were a 
significant change from values used in 
the last DOE rulemaking on these 
products. ACEEE recommended that 
DOE look for field data on actual 
average equipment lifetime. (ACEEE, 
No. 84 at p. 11) The Department 
conducted a literature review to obtain 
estimates of boiler lifetime. Based on the 
information found, it increased the 
lifetimes used for gas- and oil-fired 
boilers to 25 years. 


7. Discount Rates 


The Department derived the discount 
rates for the LCC analysis from estimates 
of the finance cost to purchase a furnace 
or boiler. New-housing equipment is 
purchased as part of the home, which is 
almost always financed with a mortgage 
loan. Therefore, the Department 
estimated discount rates for new- 
housing equipment using the effective 
mortgage rate for home buyers, not 
simply the nominal rate. For the 
consumer life-cycle-cost calculation, the 
effective rate corresponds to the interest 
rate after deduction of mortgage interest 
for income tax purposes. Such 
adjustment is not appropriate for the 
NPV calculations. As described in 
section IV.D.7., for the NPV calculations 
the Department used discount rates of 
both seven percent and three percent, in 
accordance with the Office of 
Management and Budget (OMB)’s 
guidelines contained in Circular A-4, 
Regulatory Analysis, September 17, 
2003. (OMB Circular A-4, §E 
(September 17, 2003)). 

Households use a variety of methods, 
the prevalence of which may change 
over time, to finance a replacement 
furnace or boiler. The shares of different 
financing vehicles in total replacement 
equipment purchases are unknown, so 
the Department identified all possible 
customary sources of acquiring funds 


for purchase of replacement furnaces, 
including household assets that might 
be sold to raise funds. The Department 
then estimated the shares of the various 
debt and equity classes in the average 
U.S. household equity and debt 
portfolios using data from the 1998 and 
2001 Federal Reserve Board’s Survey of 
Consumer Finances (SCF) (See TSD, 
Chapter 8.) The Department estimated a 
distribution of interest or return rates 
associated with each type of equity and 
debt from the SCF and other sources, 
and then developed a distribution of 
weighted-average finance costs for 
replacement equipment. 

NRDC commented that DOE’s 
approach for deriving discount rates in 
the 2004 ANOPR analysis had 
shortcomings that resulted in the use of 
rates that were too high. (NRDC, No. 63 
at p. 12) The Department acknowledges 
there are diverse views on selecting 
discount rates for household purchase 
of appliances, but the approach DOE 
used for furnaces and boilers is 
consistent with the method it used for 
its rulemaking for residential air- 
conditioning equipment. For this notice, 
DOE incorporated more recent data on 
consumer finances, mortgage rates, 
other debt interest rates, and rates of 
return on equity classes. The resulting 
discount rates are lower than those used 
in the 2004 ANOPR analysis for new- 
home furnace and boiler purchases (See 
TSD, Chapter 8.) 

GAMA commented that using a 
different discount rate for each 
household is questionable. (GAMA, No. 
67 at p. 7) The Department disagrees. 
Since the finance cost for purchasing a 
furnace or boiler varies among 


‘households depending on their financial 


situation, the Department found that 
using different discount rates was 
appropriate. 


8. Effective Date of the New Standards 


Generally all covered products to 
which a new or amended energy 
conservation standard applies must 
comply with the standard if they are 
manufactured or imported on or after a 
specified date. (42 U.S.C. 6291(10), 6295 
(b)-(k)) Section 325(f)(3)(B) of EPCA 
directs that DOE is to publish a final 
rule for furnaces and boilers by January 
1, 1994, and that any amendment shall 
apply to products manufactured on or 
after January 1, 2002. The Department 
has applied this eight-year 
implementation period to determine the 
effective date of any standard prescribed 
by this rulemaking. Since DOE expects 
to issue a final rule in 2007, the effective 
date for this rulemaking will be 8 years 
from the date of publication of the final 
rule, that is, in 2015. Thus, the 
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Department calculated the LCC and. 
payback period for all consumers as if 
each one purchased a new residential 
furnace or boiler in 2015. 


9. Inputs to Payback Period Analysis 


The payback period is the length of 
time it takes the consumer to recover the 
higher installed cost of more-energy- 
efficient equipment through lower 
operating costs. Numerically, the 
payback period is the ratio of the 
increase in total installed cost 
(including the purchase price and 
installation cost) to the decrease in 
operating expenses (including 
maintenance). Thus, similar to the LCC, 
the payback period is based on the total 
installed cost and the operating 
expenses. However, unlike for the LCC, 
DOE considers only the first year’s 
operating expenses in the calculation of 
the payback period. Because DOE 
considers only the first year’s operating 
expenses, the payback period does not 
take into account changes in operating 


_ expense over time or the time value of 


money; that is, electricity price trends 
and discount rates are not required 
inputs. Energy expenses are the primary 
component of operating expenditures. 
The Department determines the energy- 
expense savings for the payback period 
as the first year’s energy savings 
multiplied by the energy prices for the 
year in which a new standard is 
expected to take effect, in this case the 
year 2015. 

The energy consumption DOE used to 
calculate the payback period for the LCC 
analysis reflects current field conditions 
for a representative sample of housing 
units. This approach to determining 
energy consumption and savings is in 
contrast to the rebuttable-payback- 
period calculations in the engineering 
analysis, which use the DOE test 
procedure’s method for calculating 
annual energy consumption. The change 
in the annual energy consumption 
(otherwise called the energy savings) 
between the base-case furnace or boiler 


and a more efficient unit, as calculated 


in the LCC analysis, is smaller than the 
change in the energy consumption 
calculated from the DOE test procedure. 
Because smaller energy savings result in 
smaller decreases in operating expenses, 
the payback periods calculated for the 
LCC analysis are longer than the 
rebuttable-payback periods. 


10. Base-Case Equipment 


The base-case forecasts equipment 
that consumers are expected to purchase 
in the absence of new standards. In the 
2004 ANOPR analysis, DOE developed 
the base-case forecast for each product 


_ Class using the available data on 


shipments of furnaces and boilers by 
efficiency levels. For non-weatherized 
gas furnaces, the Department forecasted 
the base-case share of condensing 
furnaces based on the average growth 


rate for the period 1991-2000. The 


projected condensing furnace market 
share increased from 24 percent in the 
late 1990s to 27 percent in 2015. The 
Gas Technology Institute (GTI), ACEEE, 
NSEG, AGA, GAMA, York, and Lennox 
commented that DOE should account | 
for recent market trends that are leading 
to greater sales of condensing gas 


-furnaces. (GTI, No. 74 at p. 2; ACEEE, 


No. 84 at p. 13; NSEG, Public Meeting 
Transcript, No. 59.8 at p. 23; AGA, No. 
59.8 at p. 42; GAMA, Public Meeting 
Transcript, No. 59.8 at p. 158; York, No. 
65 at p. 2; and Lennox, 79 at p. 3).The 
Department agrees that use of the most 
recent data is important. In its analysis” 
for this notice, the Department revised 
its assignment of gas furnaces to 
sampled housing units in the base case 
to reflect the recent trend toward a 
higher market share for condensing 
furnaces, as shown in shipments data | 
through 2003 provided by GAMA. There 
is a strong correlation between 
condensing furnace market share and 
the natural gas price for the 1990-2003 
period. The Department based the 
projected market share of condensing 
furnaces in 2015 on an evaluation of 
this correlation, projected natural gas 
prices from AEO2005, and market 
factors that could sustain the 
condensing furnace market share even 
with a lower gas price. The projected 
condensing furnace market share for 
2015 is 35 percent. Therefore, for the 
LCC analysis base case, the Department 
assigned condensing furnaces to 35 
percent of the sampled housing units 
with non-weatherized gas furnaces.13 
GAMA commented that the 2004 
ANOPR analysis does not draw a 
correlation between an individual 


‘household’s characteristics and the 


furnace it would have bought under the 
base case. (GAMA, Public Meeting 
Transcript, No. 59.8 at p. 158) The 
Department’s analysis does correlate the 
type of furnace assigned as base-case 
equipment with certain household 
characteristics. Specifically, in assigning 
condensing furnaces as base-case 
equipment, the Department used a 
ranking of the RECS sample housing 
units by heating degree days to assign 
condensing furnaces to households in 
colder climates. 


13 The Department assumed the same 
disbursement of condensing furnaces, 35 percent, 
within the sampled housing units for non- 
weatherized gas furnaces in the energy price 
sensitivity analysis, which it based on AEO2006. 


For other product classes, the 
Department assigned base-case 


equipment to the sampled housing units 


from a distribution of AFUEs that is 
representative of current shipments for 
each product class. The assignment of 
equipment efficiency took climate into 
account. 


D. National Impact Analysis—National — 


Energy Savings and Net Present Value 
Analysis 


1. Shipments, National Energy Savings, | 
and Net Present Value 


The Department calculated the NES 
and the NPV of total customer costs and 
savings expected to result from new 
standards at specific efficiency levels, 
defined as a difference between a base- 
case forecast (without new standards) 
and the standards case (with new 
standards). The NES refers to 
cumulative energy savings from 2015 
through 2038. The Department 
calculated net monetary savings in each 
year relative to the base-case as the 
difference between total operating-cost 
savings and increases in total installed 
cost. Cumulative savings are the sum of 
the annual NPV over the specified time 
period. The Department accounted for 
operating-cost savings until all the 
equipment installed through 2038 is 
retired. 

An important element in the estimate 
of the future impact of a standard is 
product shipments. The shipments 
portion of the NES Spreadsheet uses 
historical data as a basis for projecting 
furnace and boiler shipments. Furnace 
and boiler shipments comprise units 
used to replace retired units of the same 
type or of another fuel type, as well as 


_ units installed in new homes. (See TSD, 


Chapter 9.) 

In the 2004 ANOPR analysis, the 
Department estimated retirements based 
solely on past shipments and the 
assumed equipment lifetimes. For gas 
furnaces (all three product classes 
together), the resulting total shipments 
in the 1993-2001 period were less than 
those reported by GAMA. (GAMA, No. 
24) For today’s proposed rule, the 
Department added two additional 
components of gas furnace shipments in 
this period, early retirement and fuel 
switching, which brought the shipments 
estimated by the model into closer 
agreement with the GAMA data. 
(GAMA, No. 94) 

The first added component of gas 
furnace shipments is the early 
retirement of non-condensing furnaces 
and their replacement with more- 
efficient condensing furnaces. Evidence 
for this trend can be seen in the GAMA 
data, which show a large increase in 
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condensing furnace shipments in this 
period in response to rising natural gas 
prices. The second added component is 
conversion from non-central gas heating 
to central heating with a gas furnace. 
There is evidence for this conversion in 
the RECS data, which show a large 
increase between 1993 and 2001 in 
homes with central gas heating that 
were built before 1990, as well as in the 
trade literature. The shipments from 
these additional components are most 
likely to be non-weatherized gas 
furnaces, because they account for about 
90 percent of all gas furnace shipments. 
The Department assumed that 
shipments from these additional 
components follow a normal 
distribution, rising gradually from 1993, 
reaching a maximum value, and then 
decreasing again. It assumed that 
shipments from these additional 
components gradually taper off due to a 
decline in the number of homes for 
which conversion from non-central gas 
heating or early retirement of non- 
condensing furnaces is possible or 
economically attractive. The 
Department corrected replacements in 
subsequent years to avoid double- 
counting due to furnaces being removed 
from the stock before the end of their 
lifetime. The Department also estimated 
the annual number of replacements 
based on past shipments, projected 
shipments to new housing construction 
over the next decade, and equipment © 
retirement rates. 

York stated that the 2004 ANOPR 
analysis neglected the market for 
replacement of furnaces in mobile 
homes. (York, No. 65 at p. 5) In the NES 
calculations for the proposed rule, the 
Department included estimated 
shipments for replacement of furnaces 
in mobile homes. 

To estimate future conversions to 
natural gas, DOE used data from utility 
surveys conducted by the AGA that 
report the numbers of households that 
converted to natural gas space heating. 
ACC commented that DOE should 
consider expected relative prices of 
natural gas and electricity in estimating 
future conversions. (ACC, No. 62 at p. 
3) The Department estimated the annual 
conversions to natural gas as a constant 
percentage of projected replacements 
using data from the 1985-1995 period. 
The trend in relative energy prices in 
this period is similar to the trend of 
projected energy 

EEI commented that DOE should 
address the impact of DOE’s new energy 
conservation standard for heat pumps 
on heating system conversions after 
January 2006. (EEI, No. 69 at p. 2) The 


Department believes few existing houses 
with a heat pump that is due to be 
replaced would be likely to convert to 

a combination of a gas furnace and 
central air conditioner, even if the price 
of a new heat pump is several hundred 
dollars more after the new central air 
conditioner/heat pump standard goes 
into effect. Houses with a heat pump 
typically lack venting systems, and/or 
access to a source of natural gas, which 
are necessary to convert to gas heating. 
Therefore, the Department did not 
include conversions from heat pumps to 
natural gas equipment in its analysis. 


The Department also estimated the 
number of annual shipments of each 
product class going to new housing 
units as a function of the market share 
estimated for each product class. For 
non-weatherized and mobile home gas 
furnaces, the Department estimated 
market-shift effects from changes in 
relative fuel prices and from equipment 
price increases expected from higher 
efficiency standards. In forecasting gas 
furnace market shares, the Department 
assumed an impact of higher installed 
costs due to standards would be a 
decrease in market share held by gas 
furnaces in new construction, in favor of 
electric heating. The Department 
accounted for these market shift effects 
in the calculation of NES and NPV by 
considering the differential in energy 
consumption, utility bills and . 
equipment cost between households 
with gas heating and those with electric 
heating. The Department based its © 
estimates on the current market share of 
heat pumps and electric furnaces in 


. households with electric space heating, 


as provided by RECS 2001. For non- 
weatherized gas furnaces, DOE assumed 
that heat pumps account for 54 percent 
of the additional electric heating 
equipment purchased due to market 
shift, and electric resistance furnaces 
account for 46 percent. It based these 
values on equipment shares in homes 
built in 1999-2003. For mobile home 
gas furnaces, the assumed shares of 
additional electric heating equipment 
purchased due to market shift are 41 
percent for heat pumps and 59 percent 
for electric resistance furnaces. In 
determining market shift effects, the 
Department assumed the above shares of 
heat pumps and electric resistance 
furnaces remained constant over the 
analysis period. The Department invites 
comments on its assumption of constant 
heat pump and electric resistance 
furnace market shares in order to 
calculate the market shift effects on NES 
and NPV. 


NPGA, Laclede, and NSEG 
recommended that DOE analyze the 
potential for a market shift from gas 
furnaces to electric heating equipment 
resulting from new gas furnace 
standards. (NPGA, No. 72 at p. 4; 
Laclede, No. 76 at p. 3; and NSEG, 
Public Meeting Transcript, No. 59.8 at p. 
24) Similarly, EEl commented that DOE 
should consider how the increased 


energy-efficiency standards for heat 


pumps in 2006 will shift market shares 
in new construction from electric to gas 
space-heating systems. (EEI, No. 69 at p. 
2) In the analysis for this notice, the 
Department used the same approach to 
evaluate market shifts as in the 2004 
ANOPR analysis, but it used more 
recent data on heating equipment 
prices. (See TSD, Chapter 9.) The 
Department also included the impact of 
projected higher heat pump prices after 
2006. (See TSD, Chapter 9.) Projected 
market share shifts are reflected in the 
MIA. 

Southern and Carrier commented that 
standards for gas furnaces could induce 
switching to combination space- and 
water-heating appliances. (Southern, 
Public Meeting Transcript, No. 59.8 at p. 
200; and Carrier, Public Meeting 
Transcript, No. 59.8 at p. 198) The 
Department believes that the historical 
market data necessary for estimating the 
potential for consumers to switch to 
combination space- and water-heating 
appliances do not exist. Therefore, DOE 
was not able to include this potential 
market effect in the shipments 
projection. 

The Department estimated the future 
market shares of oil-fired furnaces and 
gas- and oil-fired boilers in total new 
housing completions based on their 
average shares in homes built in the 
1999-2003 period. For new homes that 
use oil-fired equipment, gas is generally 
not available, so the Department 
considered the market shares to be 
independent of changes in equipment 
price due to the implementation of 
standards. Gas boilers in new homes are 
associated with specific types of heating 
systems, such as hydronic radiators or 
radiant floors, so substitution of 
alternative equipment is unlikely. 
Therefore, the Department assumed that 
the market share would not be affected 
by changes in equipment price due to 
standards. 

Table IV.4 summarizes the approach 
and data DOE used to derive the inputs 
to the shipments analysis for today’s 
proposed rule, and the changes made in 
the analysis for this proposed rule. (See 
TSD, Chapter 9.) 
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~ TABLE IV.4.—APPROACH AND DATA USED TO DERIVE THE INPUTS TO THE SHIPMENTS ANALYSIS 


Input 


2004 ANOPR description 


Changes for proposed rule 


Calculated total shipments for replacements 


based on past shipments and retirement 
function, and for new homes based on pro- 


_ jection of new housing from AEO2003. The 


projected market shares in new homes 


_were a function of relative heating equip- 


ment prices. Based conversions-upon-re- 
placement on historic survey data. 


Same approach as ANOPR, with updated 


shipments data from GAMA. Included ship- 
ments for mobile home furnace replace- 
ment. Projection of new housing updated to 
AEO2005. Market share projection used re- 
estimated parameters. Model used two ad- 
ditional shipment categories to calibrate 
with GAMA data. 


Replacements in Kind ............ccccccseeeseeeeeeeseeeeeees Replacement of worn-out heating equipment | No change. 
: with unit of same equipment type (i.e., fur- 
nace versus boiler) and same fuel (natural 
gas or oil). Applies a replacement prob- 
_ ability distribution based on equipment life- 
time. 
with equipment utilizing a different fuel. 
Based on utility surveys conducted by AGA 
that report the numbers of households that 
converted from oil or electricity to natural 
gas space heating. Source: AGA House 
Heating Survey 1985-1995. 

.. | Installation of heating equipment into new sin- | No change. 
gle-family, multi-family or mobile homes ac- 
cording to construction rates and equipment 
type market shares. Used housing comple- 
tions according to DOE forecast and mod- 
eled market shares according to energy 
and equipment price trends. 

Gas furnace early replacement Early replacement of non-condensing _fur- 
naces with more efficient condensing fur- 
naces. Model calibrated to GAMA data, 
which show a large increase in condensing 
furnace shipments in response to rising nat- 
ural gas prices. 

Conversion from non-central gas heating to | Not applied 000... eee ceeeeeeeeeeeeereeeeeees Conversion from non-central gas heating to 
central heating with a gas furnace. central heating with a gas furnace. Model 
used RECS data, which show a large in- 
crease between 1993 and 2001 in homes 
with central gas heating that were built be- 

~ fore 1990. 


“For the energy price sensitivity analysis, the Department based its new housing projections on forecasts from the AEO2006. Section V. Ss: 3.a 
presents the results of the energy price sensitivity analysis. 


Installations in new housing 


To make the analysis more accessible 
and transparent to stakeholders, the 
Department used an MS Excel 
spreadsheet model to calculate the NES 
and NPV. MS Excel is the most widely 
used spreadsheet calculation tool in the 
U.S. and there is general familiarity 
with its basic features. Thus, the 
Department’s use of MS Excel for the 
spreadsheet models provides 
stakeholders access to the models 

_ within a familiar context. In addition, 
the TSD and other documentation that 

DOE provides during the rulemaking 

explain the models and how to use 


them, and stakeholders can review 
DOE’s analyses by changing various 
input quantities within the spreadsheet. 
Unlike the LCC analysis, the NES 
Spreadsheet does not use distributions 
for inputs. The Department examined 
the sensitivity of monetary savings by 
applying different scenarios of energy 
prices and societal discount rates. (See 
TSD, Chapter 10.) 

In addition to analyzing national 
impacts, the Department analyzed the 
NES and NPV for the Southern and 
Northern regions. The Department 
defined the Southern region as 


including those States that have an 
average of less than 5,000 heating 
degree-days. The Department defined 
the Northern region as including those 
States that have an average of more than 
5,000 heating degree-days.14 See section 
Ill.A.4 for a list of States that fall under 
the Northern or Southern regions. 


Table IV.5 summarizes the approach 
and data DOE used to derive the inputs 
to the NES and NPV analyses for the 
2004 ANOPR, and the changes made in 
the analyses of the proposed rule. (See 
TSD, Chapter 10.) 


14 The following States average 5000 or more 
HDDs: Alaska, Colorado, Connecticut, Idaho, 
Illinois, Indiana, Iowa, Kansas, Maine, 


Massachusetts, Michigan, Minnesota, Missouri, 
Montana, Nebraska, New Hampshire, New Jersey, 
New York, North Dakota, Ohio, Oregon, 


Pennsylvania, Rhode Island, South Dakota, Utah, 
Vermont, Washington, West Virginia, Wisconsin, 
and Wyoming. 


. 
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TABLE IV.5.—APPROACH AND DATA USED TO DERIVE THE INPUTS TO THE NATIONAL ENERGY SAVINGS AND NET 


PRESENT VALUE ANALYSES 


Input 


2004 ANOPR description 


Changes for proposed rule 


Shipments 
Date Products Must Meet Standard 
Annual UEC (Unit Energy Consumption) 


Installed Cost per Unit 


Maintenance Cost per Unit .. 


Energy Prices * 


Energy Site-to-Source Conversion 


Discount Rate 


Present Year 


Annual weighted-average values were a func- 
tion of efficiency level. Base case UEC for 
non-weatherized gas furnaces accounted 
for projected share of condensing furnaces. 

Annual weighted-average values were a func- 
tion of efficiency level (established from the 
LCC analysis). 

Annual weighted-average values were a func- 
tion of efficiency level (established from the 
LCC analysis). 

AE0O2003 forecasts to 2025 and extrapolation 
beyond 2025. 

Generated by DOE/EIA’s National Energy 
Modeling System (includes electric genera- 
tion, transmission, and distribution losses). 

7-percent and 3-percent real 


Future expenses discounted to year 2001 


See Table IV.4. 

2015. 

No change. Projected share of condensing 
furnaces reflected recent shipments data. 


No change. 
No change. 


AEO2005 forecasts to 2025 and extrapolation 
beyond 2025. 
No change. 


No change. 
Future expenses discounted to year 2004. 


*For the energy price sensitivity analysis, the Department used AEO2006 forecasts to derive its energy prices oe to 2025 and extrapolated be- 
yond 2025. The rationale and methodology for the energy price sensitivity analysis is further explained in Section V.B.3.a 


2. Annual Unit Energy Consumption 


The annual unit energy consumption 
(UEC) values for the base-case forecast 
and each higher efficiency level come 
from the LCC analysis. Each UEC 
includes a value for gas (or oil) 
consumption. The base-case forecast 
reflects the expected pattern of 
equipment purchases in the absence of 
any new standards. Since there is little 
evidence of change in recent years in 
the average AFUE for each product 
class, DOE used the average values from 
recent GAMA shipments data for each 
year of the base-case forecast. In 
particular, for non-weatherized gas 
furnaces, DOE took into account the 
considerable rise in the market share of 
condensing furnaces in 2001-2003 
shown in data provided by GAMA. This 
increase (to 31 percent) corresponds to 
the sharp rise in the average residential 
gas price in this period. Given that the 
price forecast in the AEO2005 shows a 
residential gas price in future years that 
is considerably lower than in 2003, one 
might expect the condensing furnace 
market share to be lower in the future 
than in 2003. However, other factors 
could potentially sustain the 
condensing furnace market share even 
with a lower gas price (such as the 
greater acceptance of condensing 
furnaces among homebuilders). 
Therefore, the Department projected 
that the share remains at slightly above 
the 2003 level (35 percent) throughout 
the considered period.15 The 


15 The Department assumed the same 
disbursement of condensing furnaces, 35 percent, 
within the sampled housing units for non- 
weatherized gas furnaces in the energy price 


- 


Department also evaluated alternative 
scenarios of the future condensing 
furnace market share. Appendix R of the 
TSD describes these scenarios and 
presents the NES and NPV results for 
non-weatherized gas furnaces using the 
alternative scenarios. The Department 
invites comments on its assumption of 
constant condensing furnace market 
share in its default scenario for 
calculating annual unit energy 
consumption. 


3. Site-to-Source Conversion Factors 


Primary energy consumption includes 
energy used and lost in the production 
and transmission of the energy 
consumed at the site. The Department 
derived annual site-to-source 
conversion factors using the NEMS 
AEO2005 Reference Case and estimated 
energy savings and system load impacts 
as a result of possible standards for each 
year.1® The factors the Department used 
are marginal values, which represent the 
response of the system to an 
incremental decrease in consumption 
associated with energy conservation 
standards. Natural gas losses include 
pipeline leakage, pumping energy, and 
transportation fuel. 


4. Installed Equipment Costs 


Average installed equipment costs for 
the base-case forecast and each 
efficiency level came from the LCC 


sensitivity analysis. In other words, the Department 
did not update this percentage based on AEO2006 
for the energy price sensitivity analysis. 

16 For the energy price sensitivity analysis, the - 
Department derived the annual site-to-source 
conversion factors using the NEMS AEO2006 
Reference Case. 


analysis. Total equipment costs for each 
efficiency level equal the average cost 
multiplied by shipments in each year. 
The Department assumed no change in 
real equipment costs at each level after 
2015. In cases where a market shift 
away from gas furnaces is projected, 
DOE accounted for the equipment costs 
of the electric heating equipment 
purchased instead. 


5. Maintenance Costs 


The Department took average 
annualized maintenance costs for the 
base-case forecast and each efficiency 
level from the LCC analysis. It considers 
the annualized maintenance cost to be 
an operating cost that is applied for each 
year that the equipment remains in the 
stock. The Department assumed no 
change in real maintenance costs after 
2015. 


6. Energy Prices 


The NPV calculation used energy 
prices to value energy savings for 
natural gas and electricity. It used 
average energy prices for fuel oil and 
LPG, since consumers typically 
purchase fuel oil and LPG in bulk 
amounts, and the energy saved is based 
on the price paid for the bulk amount. 
The Department used 2001 energy 
prices for the RECS housing sample in 
the LCC analysis. To project prices out 
to 2025, DOE used energy price 
projections from AEO2005. In the 
energy price sensitivity analysis, DOE 
calculated the NES and NPV using the 
recently-published energy price 
projections from AEO2006. For the 
years after 2025, DOE applied the 
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average annual growth rate in 2010- 
2025 for gas and heating oil prices and 
the average annual growth rate in 2015— 
2025 for electricity prices in both cases. 

The Northwest Power and 

- Conservation Council {NPCC) asked if 
NEMS (used for the AEO2005 
projections) has a feedback loop 
between gas consumption and the 
forecast of future prices for natural gas. 
(NPCC, Public Meeting Transcript, No. 
59.8 at p. 245) NEMS does incorporate 
such feedback. 

Southern, ACEEE, and ODOE 
commented that DOE should conduct a 
sensitivity analysis using a greater range 
of fuel prices, and independent 
forecasts, such as forecasts prepared by 
Energy and Environmental Analysis, 
Inc. (Southern, No. 71 at p. 3; ACEEE, 


Public Meeting Transcript, No. 59.8 at p. 


163; and ODOE, No. 61 at p. 10) The 
Department used for today’s analysis 
price forecasts from the AEO2005, 
including the High and Low Econemic 
Growth Cases. For the energy price 
sensitivity analysis, the Department 
used the price forecasts from AEO2006 
including the High and Low Economic 
Growth Cases. The range of prices in 
these forecasts, especially for natural 
gas, is quite wide and encompasses the 
scenarios in the AGA’s “‘Natural Gas 
Outlook to 2020” (February 2005), 
which were prepared by the Energy and 
Environmental Analysis, Inc. Therefore, 
the Department concludes that its 
analysis encompasses a reasonable 
range of future energy prices. 

GTI commented that the analysis 
should consider reallocation of gas 
utility distribution costs in the case 
where furnace standards result in lower 
natural gas demand. (GTI, No. 51 at p. 
2) Historically, DOE has used the same 
energy price forecasts for standards 
cases as for the base case. Lower natural 
gas demand due to furnace standards 
could lead to higher fixed-cost charges 
for natural gas consumers, but such 
charges are subject to State regulation 
and the Department is not aware of a 
reliable method for estimating the 
magnitude of the impact on average 
retail prices. Since developing a reliable 
method for evaluating such costs is 
outside the scope of the rulemaking, 
‘DOE has not included this factor in its 
analysis. 


- 7. Discount Rates 


To discount future impacts, the 
Department used discount rates of both 
seven percent and three percent, in 
accordance with the Office of 
Management and Budget (OMB)’s 
guidelines contained in Circular A-4, 
Regulatory Analysis, September 17, 
2003. (OMB Circular A’-+4, § E 


(September 17, 2003)). For the purpose 
of this analysis, the Department used 
2005 as the reference year for 
discounting because it concluded the 
analysis in this year. 


E. Consumer Subgroup Analysis 


In analyzing the potential consumer 
impact of new or amended standards, 
the Department evaluated the impact on 
identifiable groups of consumers (i.e., 
subgroups) that may be 
disproportionately affected by a national 
standard level. The Department 
analyzed the potential effect of 
standards on households with low 
income levels and households occupied 
by seniors, two consumer subgroups of 
interest. The Department defined 
seniors as those households having a 
head of household over age 65, and 
defined low income as those households 
at or below 100 percent of the poverty 
level. (See TSD, Chapter 11.) 

The Department also analyzed the 
potential effect of standards on 
Southern and Northern households. For 
this analysis, the Department defined 
Southern households as those 
households located in States that have 
an average of less than 5,000 heating 
degree-days. The Department defined 
Northern households as those 
households located in States that have 
an average of more than 5,000 heating 
degree-days. See section III.A.4 for a list 
of States that fall under the Northern or 
Southern regions. 

EEI commented that DOE should | 
examine the same subgroups that it 
analyzed for the residential air 
conditioner and heat pump rulemaking. 
(EEI, No. 69 at p. 5) The Department 
analyzed households with low income 
levels and households occupied by 
seniors in the furnace and boiler 
analysis, as it did in the residential air 
conditioner and heat pump rulemaking. 
NSEG suggested that DOE use discount 
rates specific to each subgroup. (NSEG, 
No. 51 at p. 6) The Department’s 
analysis uses a distribution of discount 
rates that accounts for all consumer 
subgroups. 


F. Manufacturer Impact Analysis 
1. General Description 


In determining whether a standard for 
a covered product is economically 
justified, the Secretary of Energy is 
required to consider “the economic 
impact of the standard on the 
manufacturers and on the consumers of 
the products subject to such standard.” 
(42 U.S.C. 6295(0)(2)(B)(i)(D) The statute 


‘also calls for an assessment of the 


impact of any lessening of competition 
as determined by the Attorney General. 


(42 U.S.C. 6295(0)(2)(B)(i)(V)) The 
Department conducted the MIA to 
estimate the financial impact of 
efficiency standards on the residential 
furnace and boiler industry and to 
assess the impact of such standards on 
employment and manufacturing 
capacity. 

The MIA has both quantitative and 
qualitative components. The 
quantitative part of the MIA primarily 
relies on the GRIM, an industry-cash- 
flow model adapted for this rulemaking. 
The key GRIM inputs relate to industry 
cost structure, shipments, and pricing 
strategies. The GRIM’s key output is the 
INPV. The model estimates the financial 
impact of higher efficiency standards by 
comparing changes in INPV between the 
baseline and the various trial standard 
levels. The qualitative part of the MIA 
addresses factors such as product 
characteristics, characteristics of 
particular firms, and market and 
product trends, and includes an 
assessment of the impacts of standards 
on subgroups of manufacturers. (See 


- TSD, Chapter 12.) 


On July 17, 2001, the Department 
prepared a Framework Document 
entitled Framework Document for 
Residential Furnaces and Boilers Energy 
Conservation Standards Rulemaking.17 
This document outlined the procedural 
and analytical approaches to be used in 
the MIA. Later in the rulemaking, the 
2004 ANOPR further discussed the 
three-step process involved in 
determining the impact of new 
residential furnace and boiler standards 
on manufacturers. 69 FR 45451. This 
process is detailed below. In response to 
the 2004 ANOPR documentation and 
public meeting, the Department 
received specific comments on the MIA, 
which are addressed in this section. 

As outlined, the Department 
conducted the MIA in three phases. 
Phase 1, Industry Profile, consisted of 
preparing an industry characterization, 
including data on market share, sales 
volumes and trends, pricing, 
employment, and financial structure. 
Phase 2, Industry Cash Flow, focused on 
the industry as a whole. In this phase, 
DOE used the GRIM to prepare an 
industry-cash-flow analysis. Using 
publicly available information 
developed in Phase 1, the Department 
adapted the GRIM’s generic structure to 
perform an analysis of residential 
furnace and boiler energy conservation 


17U.S. Department of Energy, Framework 
Document for Residential Furnaces and Boilers 
Energy Conservation Standards Rulemaking, July 
17, 2001. This document is available at http:// 
www.eere.energy.gov/buildings/ 
applicance_standards/residential/ 
furnace_boiler_framework_mtg.html. 
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standards. In Phase 3, Subgroup Impact 
Analysis, DOE conducted interviews 
with manufacturers representing over 80 
percent of domestic furnace and boiler 
sales. This group included large and 
small manufacturers of furnaces and 
boilers, providing a representative cross- 
section of the industry. During these 
interviews, the Department discussed 
engineering, manufacturing, 
procurement, and financial topics 
specific to each company and also 
obtained each manufacturer’s view of 
the industry as a whole. The interviews 
provided valuable information that the 
Department used to evaluate the 

impacts of a standard on manufacturers’ 
cash flows, manufacturing capacities, 
and employment levels. 


2. Industry Profile 


In Phase 1 of the MIA, the Department 
prepared a profile of the residential 
furnace and boiler industry that built on 
the market and technology assessments 
originally prepared for the 2004 ANOPR 
analysis and subsequently updated for 
today’s proposed rule. Before initiating 
the detailed impact studies, DOE 
collected information on the present 
and past structure and market 
characteristics of residential furnace and 
boiler manufacturing. The information 
DOE collected at that time included 
market share, product shipments, 
markups, and cost structure for various 
manufacturers. The industry profile 
includes further detail on product 
characteristics, estimated manufacturer 
market shares, the financial situation of 
manufacturers, trends in the number of 
firms, the market, and product 
characteristics of the residential furnace 
and boiler industry. 

The industry profile included a 
topdown cost analysis of residential 
furnace and boiler manufacturers that 
DOE used to derive cost and 
preliminary financial inputs for the 
GRIM (e.g., revenues; material; labor; 
overhead; depreciation; selling, general, 
and administrative expenses; and R&D 
expenses). The Department also used 
public sources of information to expand 
its initial characterization of the 
industry, including 10-K reports from 
the Securities and Exchange 
Commission, Moody’s company data 
reports, Standard & Poor’s stock reports, 
Value Line industry composites, 
corporate annual reports, the U.S. 
Census Bureau’s Economic Census, Dun 
& Bradstreet reports, and industry 
analysis from Ibbotson Associates and 
Dow Jones Financial Services. 


3. Industry Cash Flow Analysis 


Phase 2 of the MIA focused on the 
financial impacts of new standards on 


the industry as a whole. Energy 
conservation standards can affect 
furnace and boiler manufacturers in 
three distinct ways, including: (1) 
Increased investment; (2) higher 
production costs per unit; and (3) 
altered revenue by virtue of higher per- 
unit prices and changes in sales 
volumes. The analytical tool DOE uses 


‘for calculating the financial impacts of 


standards on manufacturers is the 
GRIM. To quantify these impacts in 
Phase 2 of the MIA, the Department 
performed a cash flow analysis of the 
residential furnace and boiler industry 
using the GRIM. 


4. Subgroup Impact Analysis 


Using average cost assumptions to 
develop an industry-cash-flow estimate 
is not adequate for assessing differential 
impacts among subgroups of 
manufacturers. Small manufacturers, 
niche players, or manufacturers 
exhibiting a cost structure that largely 
differs from the industry average could 
be more negatively affected. The 
Department used the results of the 
industry characterization to group 
manufacturers exhibiting similar 
characteristics. In the Framework 
Document and at the 2004 ANOPR 
public meeting, the Department invited 
stakeholders to comment on the 
manufacturing subgroups that should be 
analyzed for the MIA. The Department 
had established six subgroups 
corresponding to each of the product 
classes in the 2004 ANOPR. It did not 
receive comments at the public meeting 
or in response to either the Framework 
Document or the 2004 ANOPR. 
Consequently, the Department decided 
to use the six subgroups that correspond 
to each of the product classes in the 
MIA, based on the market assessment. 

Based on this decision, the 
Department prepared two different 
interview guides—one for furnace 
manufacturers and one for boiler 
manufacturers. The Department used 
these interview guides to tailor the 
GRIM to incorporate unique financial 
characteristics from both industries. 
Within each of these industries, the 
Department contacted companies from 
its database of manufacturers, which 
provided a representation of each 
subgroup. It interviewed small and large 
companies, subsidiaries and 
independent firms, and public and 
private corporations. The Department 
also made an effort to interview 
companies that had previously 
participated in the Department’s 
rulemaking process for residential 
furnaces and boilers. The purpose of the 
meetings was to enhance the 
Department’s understanding of how 


manufacturer impacts vary with the trial 
standard levels. During the course of the 
MIA, the Department held nine 
interviews with furnace manufacturers 
and five interviews with boiler 
manufacturers, together representing 
over 80 percent of domestic furnace and 
boiler sales. Finally, DOE developed a 
GRIM for each of the six subgroups. 

The Department also evaluated the 
impact of the energy conservation 
standards on small businesses. Small 
businesses, as defined by the Small 
Business Administration (SBA) for the 
furnace and boiler manufacturing 
industry, are manufacturing enterprises — 
with 750 or fewer employees. The 
Department created a version of the 
interview guide tailored for small 
furnace and boiler manufacturers, and 
contacted 11 small businesses to 
determine if they were interested in 
discussing differential impacts 
standards would have on their 
companies. (See TSD, Chapter 12.) 


5. Government Regulatory Impact Model 
Analysis 


A higher energy conservation 
standard can affect a manufacturer’s 
cash flow in three distinct ways, 
resulting in: (1) Increased investment; 
(2) higher production costs per unit; and 
(3) altered revenue by virtue of higher 
per-unit prices and changes in sales 
volumes. As mentioned, the Department 
uses the GRIM to quantify changes in 
cash flow that result in a higher or lower 
industry value. The GRIM analysis uses 
a standard, annual-cash-flow analysis 
that incorporates manufacturer prices, 
manufacturing costs, shipments, and 
industry financial information as inputs 
and models changes in costs, 
distribution of shipments, investments, 
and associated margins that would ~ 
result from new regulatory conditions 
(in this case, standard levels). The GRIM 
spreadsheet uses a number of inputs to 
arrive at a series of annual cash flows, 
beginning with the base year of the 
analysis, 2004, and continuing to 2038. 
The Department calculated INPVs by 
summing the stream of annual 
discounted cash flows during this 
period. 

The Department used the GRIM to 
calculate cash flows using standard 
accounting principles and to compare 
changes in INPV between a baseline and 
different trial standard levels for energy 
conservation standards (the standards 
case). Essentially, the difference in INPV 
between the baseline and the standards 
case represents the financial impact of 
the new standard on manufacturers. The 
Department collected this information 
from a number of sources, including 
publicly available data and interviews 
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with several manufacturers. (See TSD, 
Chapter 12.) 
GAMA asked if the MIA included 
consideration of cumulative regulatory 
burden. (GAMA, Public Meeting 
Transcript, No. 59.8 at p. 241) The 
Department considered the impacts of 
cumulative regulations in the MIA. 
Section V.B.2.d of this notice and 
Chapter 12 of the TSD summarize these 
impacts. 


6. Manufacturer Interviews 


As part of the MIA, DOE discussed 

potential impacts of standards with 
‘manufacturers responsible for a majority 
of residential furnace and boiler sales. 
The manufacturers interviewed 
comprise 82 percent of the gas furnace 
market, close to 100 percent of the 
mobile home furnace market, 61 percent 
of the oil-fired furnace market, and 79 
percent of the boiler market. These 
interviews were in addition to those the 
Department conducted during the 2004 
ANOPR as part of the engineering 
analysis. The interviews provided 
valuable information that DOE used to 
evaluate the impacts of new standards 
on manufacturers’ cash flows, 
manufacturing capacities, and 
employment levels. 

a. Issues. Venting was the most 
common concern discussed by 
manufacturers, both at the 2004 ANOPR 
public meeting and during the 
manufacturer interviews. Proper venting 
is necessary because of the safety and 
reliability issues associated with 
corrosion that is caused from 
condensation within the venting 
systems at certain efficiency levels. Due 
to this concern, many manufacturers 
commented that residential furnaces 
and boilers cannot be properly or safely 
vented at certain AFUE levels. Instead, 
some manufacturers stated that they 
would choose not to manufacturer an 
entire line of products at those 
efficiency levels for which the safety 
concerns exceed the benefits. To 
address these concerns, the Department 


requested additional information from 
manufacturers. For example, for non- 
weatherized gas furnaces, the 
Department requested information from 
manufacturers on the costs for 
designing, manufacturing, and selling 
an entire furnace family at an 81- 
percent-AFUE efficiency level. The 
Department used manufacturer 
responses to update product costs in the 
engineering analysis and investment 
figures in the MIA. However, this still 
does not fully address manufacturer 
concerns with venting because some 
manufacturers stated they are not 
willing to bear the increased risk at any 
cost. (See TSD, Chapter 12.) 

Manufacturers of furnaces and boilers 
stated that the development, 
manufacture, sale, and use of the 
products at near-condensing levels _ 
would increase the risk of warranty and 
product liability claims, and that such 
claims could be substantial and have a 
significant adverse effect on their future 
profitability. During the interviews, 
manufacturers indicated that their 
warranty costs could double or even 
triple. Considering that earnings before 
interest and taxes are typically about 
seven percent for manufactures of 
furnaces and boilers, this level of 
increase in warranted costs could 
reduce profits by twenty percent or 
more. Although DOE attempted to 
quantify the financial impacts resulting 
from warranty cost increases, it did not 
consider these costs in its assessment of 
INPV due to insufficient information 
relating to changes in equipment failure 
rates and their associated costs. The 
Department seeks comment and 
information which would help to 
monetize these impacts. (See TSD, 
Chapter 12.) 

Another concern expressed by the 
manufacturers during the interviews 
centered on the shipments forecasted by 
the NES model. The NES model 
forecasts the total number of products 
sold and the efficiency distribution of 
these products for the base case and all 


trial standard levels. During the course 
of the interviews, DOE asked 
manufacturers to comment on the NES 
forecasts. For many product classes, 
manufacturers generaliy agreed with the 
projected impacts of standards on total 
shipments and the distribution mix of 
efficiencies. However, most 
manufacturers stated that DOE 
overestimated the shipment levels 
predicted at higher efficiency levels 
(trial standard levels 4 and 5). In some 
cases, they maintained that consumers 
would stop buying furnaces and boilers 
and. would choose heat pumps and/or 
combination systems instead. The 
manufacturers expressed a common 
view that new construction markets and 
southern States are most susceptible to 
product switching. They also noted that 
higher efficiency standards will affect 
replacement market sales, where 
consumers may be more inclined to 
repair their existing system than to 
purchase a new system with acostly 
installation. Finally, manufacturers 
commented on the predicted 
distribution of products by efficiency 
level for the year 2015. In several 
instances, they provided revised 
estimates, which the Department used 
to revise the shipment forecasts in the 
GRIM. The next section provides further 
details on the manufacturers’ shipments 
forecast and the NES shipments 
forecast. 


b. GRIM Scenarios and Key Inputs. 


1. Shipments Forecast. The GRIM — 
estimates manufacturer revenues based 
on total-unit-shipment forecasts and the 
distribution of these values by AFUE 
levels. Changes in the efficiency mix by 
standard level are a key driver of 
manufacturer finances. For this analysis, 
the GRIM used both NES and 
manufacturers’ shipments forecasts for 
each product from 2004 to 2038. Total 
shipments forecasted by the NES for all 
trial standard levels in 2015 are shown 
in Table IV.6 and are further detailed in 
this section of this proposed rule. 


‘TABLE IV.6.—TOTAL NES-FORECASTED SHIPMENTS IN 2015 


[Millions] 


‘Product class 


Base 
case 


TSL1 | TSL2 | TSL3 | TSL4 | TSL5 


Non-weatherized gas furnaces 2.77 2.77 2.77 2.76 2.74 2.67 
Weatherized gas furnaces 0.424 
Mobile home gas furnaces 0.196! 0.195! 0.195! 0.192! 0.182! 0.182 
Oil-fired furnaces 0.0879 

Gas boilers 0.279 

Oil-fired boilers 0.12 


As described above, manufacturers 
stated during interviews that the NES 


understated the decline in shipments at 


increased efficiency levels. In particular, 


some manufacturers commented that at 
trial standard level 4 and above, for non- 
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weatherized gas furnaces, they expect 
consumers to switch to heat pumps or 
repair their existing equipment due to 
-the increased cost of condensing non- 
weatherized gas furnaces. 
Manufacturers also suggested that there 
will be a market shift away from non- 
weatherized gas furnaces at 90-percent 
AFUE and above in the southern 
climates, where heat pumps are more . 
feasible. One manufacturer expects on 
the order of a 50-percent drop in 
shipments at trial standard level 5 and 
a 25-percent drop in shipments at trial 
standard level 4 for non-weatherized gas 
furnaces. Manufacturers also expressed 
their concern that, at trial standard 
levels 1, 2, and 3, equipment switching 
alone would cause shipment drops that 
did not seem to be characterized by the 
NES. 

For weatherized gas furnaces, some 
manufacturers stated that there would 
be a decline in shipments for all 
efficiency levels above the current 
standard, with more significant declines 
at 83-percent AFUE. One manufacturer 
commented that consumers would be 
more likely to purchase heat pumps 


because of their reliability, and because 
of the increased risk of condensation 
with 83-percent-AFUE furnaces. 
However, some manufacturers 
acknowledged that consumers usually 
buy weatherized gas furnaces with an 
air-conditioning unit, and the air- 
conditioning unit is the key driver in 
consumers’ decision. 

Manufacturers expressed similar 
concerns for mobile home furnaces as 
they did for non-weatherized gas 
furnaces at and above 90-percent AFUE. 
They commented that consumers will 
switch to heat pumps or combination 
systems rather than make an increased 
investment in more-efficient mobile 
home furnaces. For oil-fired furnaces, 
manufacturers suggested that the 
industry for this equipment will begin 
to shrink at trial standard levels 4 and 
5. In addition, they foresee a drop in 
shipments at higher efficiency levels 
because consumers will either change to 
alternative heating sources like heat 
pumps or use propane. Finally, 
manufacturers of boilers expressed 
concern that the NES analysis did not 
forecast any decline in shipments at any 


of the trial standard levels. They stated . 
that, because of incfeased first cost, 
consumers are more likely to choose 
radiant or electric furnaces than more- 
efficient boiler systems. One ; 
manufacturer recognized that there had 
already been consolidation within the 
boiler industry and predicted that 
increased efficiency standards would 
cause further consolidation within the 
boiler industry. Furthermore, other 
manufacturers stated that they believe 
that the industry would continue to 
move toward consolidation even in the 


_ absence of increased energy efficiency 


standards. 


The Department took into 
consideration all of the manufacturers’ 
concerns with the NES shipments 
forecast and derived an alternative 
shipments forecast (referred to as 
“manufacturers forecast”’) for each 
product class, based on information 
received during the manufacturer 
interviews. Table IV.7 shows the 
alternative shipments forecast for all 
trial standard levels in 2015 by product 
class. 


TABLE IV.7.—TOTAL MANUFACTURERS’ FORECASTED SHIPMENTS IN 2015 


[Millions] 


Product class NAECA } TSL1 | TSL2 | TSL3 | TSL4 | TSL5 


AS on 0:196 | 0.195} 0.195 0.192 0.182 0.182 


The manufacturers’ shipments 

forecast shows increased declines over 

the declines forecasted by the NES 
model for most product classes at 
increased efficiency levels. Trial 
standard level 5 shows a more 
significant decline for all product 
classes except weatherized gas furnaces. 
For non-weatherized gas furnaces, the 
difference between the decline 

( forecasted by the manufacturers’ 
shipments and the decline forecasted by 
the NES shipments for trial standard 
levels 4 and 5 is approximately -14 
percent and -44 percent, respectively. 
For weatherized gas furnaces, the 
Department used the NES shipments 
forecast because the prices of the 
products did not largely vary across trial 
standard levels and, thus, the 
Department would not expect a decline 

in the total shipments. Finally, based on 

its analysis of the furnace and boiler 


industry, DOE assumed that shipments 

at lower efficiencies were most likely to 
be rolled up into higher efficiency levels 
in response to increases in the efficiency 
standard. In other words, at an 
increased minimum standard level, the 
shipments at efficiencies below the new 
minimum standard level will be added 

‘to the shipments at the new minimum 
standard level. The Department took 
both the NES shipments forecast and the 
manufacturers’ shipments forecast into 
consideration when assessing impacts 
on the industry. 

2. Markups. During the interviews, 
manufacturers commented on the 
differentiation between basic and 
premium products. Manufacturers 
generally stated that they differentiate 
between basic and premium products 
and include both in their mix of product 
offerings. To accomplish this 

differentiation, manufacturers usually 


offer higher efficiency levels and more 

features for premium products, which 
increases their profitability for these 
types of products. To estimate the 
manufacturer price of the equipment 
sold, DOE applied different markups to 
the production costs estimated in the 
engineering analysis. 

For the MIA analysis, DOE considered 
up to four distinct markup scenarios to 
bound the range of expected product 
prices following standards. For each 
product class, the Department used the 

_ markup scenarios that best characterize 
the markup conditions described by 
manufacturers, and that reflect the type 
of market responses manufacturers 
expect as a result of standards. Table 
IV.8 summarizes the markup scenario 
DOE used for each product class and the 
markup applied for the flat markup 
scenario. (See TSD, Chapter 12.) 
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TABLE !V.8.—SUMMARY OF MARKUP SCENARIO BY PRODUCT CLASS 


Product class 


Flat markup 
(Markup ap- 
plied) 


Two-tier mark- 


Three-tier 


Constant price 
markup 


up markup 


Non-weatherized gas furnaces. 1.4 
Weatherized gas fUrmaCes 1.4 


x 


For the flat markup scenario, the 
Department applied a uniform “‘flat 
markup” across all products, which it 
calculated from industry data. A flat 
markup assumes no differentiation in 
gross-margin percentage across product 
efficiency levels. The Department based 
the two-tier markup on the assumption 
that manufacturers differentiate between 
a baseline and premium products—giving 
a baseline product one markup and a 
premium product another, higher 

-markup. The Department used the three- 
tier markup assumption for boilers, 
based on the information the 
manufacturers provided during the 
interviews regarding the change in 
profitability for different efficiency 
levels. Finally, since some 
manufacturers commented that they 
will not be able to recover any of the 
incremental product cost resulting from 
new standards for some product classes, 
the Department used a constant price 
markup and modeled this situation by 
assuming manufacturers’ baseline prices 
remain unchanged even if the baseline 
efficiency level is increased. 

3. Product and Capital Conversion 
Costs. Energy conservation standards 
typically cause manufacturers to incur 
one-time conversion costs to bring their 
production facilities and product 
designs into compliance with the new 
regulation. For the purpose of the MIA, 
DOE classified these one-time ; 
conversion costs into two major groups. 
Product conversion expenses are one- 
time investments in research, 
development, testing, and marketing, 
focused on making product designs 
comply with the new efficiency 
standard. Conversion-capital 


in property, plant, and equipment to 
adapt or change existing production 
facilities so that new product designs 
can be fabricated and assembled. 

The Department assessed the R&D 
expenditures manufacturers would be 
required to invest at each trial standard 
level. It obtained financial information 
through manufacturer interviews and 
compiled the results in an aggregated 


*For mobile home gas furnaces, the Department used flat markup scenario only. 


expenditures are one-time investments | 


form to mask any proprietary or 
confidential information from any one 
manufacturer. For each product class 
and trial standard level, DOE considered 
a number of manufacturer responses. 
The Department estimated the total 
product conversion expenditures by 
gathering the responses received during 
the manufacturer interviews, then 
weighed these data by market share for 
each industry and, finally, extrapolated 
each manufacturer’s R&D expenditures 
for each product. 

The Department also evaluated the 
level of conversion-capital expenditures 
needed to comply with new energy 
conservation standards. It prepared 
preliminary estimates of the capital 
investments required using the 
manufacturing cost model. The ; 
Department then used the manufacturer 
interviews to gather additional data on 
the level of capital investment required 
at the various efficiency levels. 
Manufacturers explained how different 
trial standard levels impacted their 
ability to use existing plants, 
warehouses, tooling, and equipment. 
From the interviews, the Department 
was able to estimate what portion of 
existing manufacturing assets needed to 
be replaced and/or reconfigured, and 
what additional manufacturing assets 
were required to manufacture the higher 
efficiency equipment. In most cases, 
higher standards required the 
replacement of a larger proportion of 
existing assets. 


G. Employment Impact Analysis 


The Process Rule includes 
employment impacts among the factors 
that DOE considers in selecting a 
proposed standard. Employment 
impacts include direct and indirect 
impacts. Direct employment impacts are 
any changes in the number of 
employees for furnace and boiler 
manufacturers. Indirect impacts are 
those changes of employment in the 
larger economy that occur due to the 
shift in expenditures and capital 
investment that is caused by the 
purchase and operation of more- 


efficient furnace and boiler equipment. 
The MIA addresses direct employment 
impacts; this section describes indirect 
impacts. 


Indirect employment impacts from 
furnace and boiler. standards consist of 
the net jobs created or eliminated in the 
national economy, other than in the 
manufacturing sector being regulated, as 
a consequence of: (1) Reduced spending 
by end users on energy (electricity, 
gas—including LPG—and oil); (2) 
reduced spending on new energy supply 
by the utility industry; (3) increased 
spending on the purchase price of new 
furnaces and boilers; and (4) the effects 
of those three factors throughout the 
economy. The Department expects the 
net monetary savings from standards to 
be redirected to other forms of economic 
activity. The Department also expects 
these shifts in spending and economic 
activity to affect the demand for labor in 
the short term. 


In developing this proposed rule, the 
Department estimated indirect national 
employment impacts using an input/ 
output model of the U.S. economy, 
called IMBUILD (impact of building 
energy efficiency programs). The 
Department’s Office of Building 
Technology, State, and Community 
Programs (now the Building 
Technologies Program) developed the 
model. IMBUILD is a personal- 
computer-based, economic-analysis 
model that characterizes the 
interconnections among 35 sectors of 
the economy as national input/output 
structural matrices, using data from the 
U.S. Bureau of Labor Statistics (BLS). 
The IMBUILD model estimates changes 
in employment, industry output, and 
wage income in the overall economy of 
the United States resulting from changes 
in expenditures in the various sectors of 
the economy. The Department estimated 
changes in expenditures using the NES 
Spreadsheet. Using IMBUILD, it then 
estimated the net national, indirect- 
employment impacts of potential 
furnace and boiler efficiency standards 
on employment by sector. 
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While both the IMBUILD input/ 
output model and the direct use of BLS 
employment data suggest the proposed 
furnace and boiler standards could 
increase the net demand for labor in the 
economy, the gains would most likely 
be very small relative to total national 
‘ employment. The Department therefore 
concludes only that the proposed 
furnace and boiler standards are likely 
to produce employment benefits that are 
sufficient to offset fully any adverse 
impacts on employment in the furnace 
and boiler or energy industries. (See 
TSD, Chapter 14.) 

The Department did not receive 
stakeholder comments on these indirect 
employment impact methods, which it 
proposed in the 2004 ANOPR for use in 
the today’s analysis. 


H. Utility Impact Analysis 


The utility impact analysis estimates 
the change in the forecasted power 
generation capacity for the Nation. This - 
analysis separately determines the 
changes to supply and demand as a 
result of natural gas, fuel oil, LPG or 
electricity residential consumption 
savings due to the standard. The 
Department calculated this change using 
the NEMS-BT computer model. The 
NEMS-BT models certain policy 
scenarios such as the effect of reduced 
energy consumption per trial standard 
level by fuel type. The analysis output 
provides a forecast for the needed 
generation capacities at each trial 
standard level. The estimated net 
benefit of the standard is the difference 
between the forecasted generation 
capacities by NEMS-BT and the 
AEO2005 Reference Case. 

The Department obtained the energy 
savings inputs associated with 
electricity and natural gas consumption 
savings from the NES analysis. These 
inputs reflect the effects of efficiency . 
improvement on furnace energy 
consumption, both fuel (natural gas, fuel 
oil, and LPG) and electricity. The inputs 
also reflect the impacts associated with 
the market shift from natural gas heating 
to electric heating projected to occur at 
trial standard levels that have an 
increased installed cost for gas furnaces. 
At trial standard levels 4 and 5, the 
electricity consumption due to the 
market shift more than offsets the 
electricity savings through more- 
efficient furnace designs. This effect 
results in an overall increase in 
projected generating capacity. The 
results represent the corresponding 
changes to utility sector supply and 
demand as a result of natural gas, fuel 
oil, LPG, or electricity residential 
consumption savings (or in some cases 
increases). Chapter 13 of the TSD 


presents results of the utility impact 
analysis. 

AGA stated that the impact of market 
shifts from natural gas heating to 
electric heating on natural gas utilities 
should be developed in the utility 
impact analysis. (AGA, Public Meeting 
Transcript, No. 59.8 at p. 41) 
Historically, the Department’s approach 
for the utility impact analysis has only 
evaluated the impact of market shifts 
associated with standards on energy 
consumption, which is related to utility 
sales. The evaluation of other types of 
utility impacts that result from declines 
in the sales of natural gas or other forms 
of energy is not part of the analysis 
methodology; thus, DOE did not 
perform this type of evaluation in the 
utility impact analysis for the furnace 
and boiler standards rulemaking. 

EEI commented that DOE should 
evaluate the direct impact of new 
standards on the peak loads of the 
natural gas grid and oil supply chain in 
the United States, in addition to any 
analysis on the indirect impacts on the 
electric system. (EEI, No. 69 at p. 5) The 
utility impact analysis used NEMS to 


’ account for electricity peak load 


impacts. It did not consider peak load - 
impacts on the natural gas grid and oil 
supply chain because these systems 
have sufficient storage to avoid peak 
demand impacts. . 


I. Environmental Analysis 


Under 42 U.S.C. 6295(0)(2)(B)(i)(VD, 
the Department determined the 
environmental impacts of the proposed 
standard. The Department estimated 
direct emissions impacts at the 
household level as well as impacts on 
power plant emissions. While the 
Department is not proposing to regulate 
furnace and boiler electricity use, the 
electricity use of these appliances 
affects power plant emissions. 

The Department calculated the 
reduction in power plant emissions of 
CO and NOx using the NEMS—BT 
computer model. The NEMS-BT is 
similar to the AEO2005 NEMS, except 
that furnace and boiler energy usage is 
reduced by the amount of energy (by 
fuel type) saved due to the trial standard 
levels. The Department obtained the 
input of energy savings from the NES 
Spreadsheet. For the environmental 
analysis, the output is the forecasted 
physical emissions. The net impact of 
the standard is the difference between 
emissions estimated by NEMS-BT and 
the AEO2005 Reference Case. NEMS—-BT 
tracks CO2 emissions using a detailed 
module that provides robust results 
because of its broad coverage of all 
sectors and inclusion of interactive 
effects. The Department also generated 


alternative price forecasts for use by 
NEMS-BT, corresponding to the High 
and Low Economic Growth sensitivity 
cases found in AEO2005, and used them 
as alternative scenarios. The Department 
presents these forecasts in the 
environmental assessment in the TSD. 

The Department does not report an 
estimated reduction in power plant 
emissions of SO because any such 
reduction resulting from an efficiency 
standard would not affect the overall 
level of SO2 emissions in the U.S. The 
Clean Air Act Amendments of 1990 set 
an SOQ emissions cap on all power 
generation. The attainment of this target 
is flexible among generators and is 
enforced through the use of emissions 
allowances and tradable permits. 
Accurate simulation of SO> trading 
implies that the effect of efficiency 
standards on physical emissions will be 
near zero because emissions will always 
be at or near the allowed ceiling. Thus, 
there may not be an actual reduction in 
SO, emissions from electricity savings 
as long as emission ceilings are binding. 
However, although there may not be an 
environmental benefit from reduced SO2 
emissions from electricity savings, there 
still may be an economic benefit. 
Electricity savings can decrease the 
need to purchase or produce SO 
emissions allowance credits, which 
decreases the costs of complying with 
regulatory caps on emissions. The 
Department reports household SO 
emissions savings, because the SO2 
emissions caps do not apply to 
household emissions. 

Power sector NOx emissions impacts 
will be affected by the Clean Air 
Interstate Rule (CAIR), which the U.S. 
Environmental Protection Agency (EPA) 
issued on March 10, 2005. CAIR will 
permanently cap emissions of NOx in 
28 eastern states and the District of 
Columbia. 70 FR 25162 (May 12, 2005). 
As with SQ: emissions, a cap on NOx 
emissions means that equipment 
efficiency standards may result in no 
physical effects on these emissions. 
When NOx emissions are subject to 
emissions caps, the Department’s 
emissions reduction estimate 
corresponds to incremental changes in 
emissions allowance credits in cap-and- 
trade emissions markets rather than 
physical emissions reductions. 
Therefore, while the emissions cap may 
not result in physical emissions 
reduction from the proposed standards, 
it does produce an environmental- 
related economic benefit in the form of 
emissions allowance credits. 

In addition to electricity, the 
operation of furnaces and boilers 
requires use of fossil fuels, and results 
in household emissions of CO2, NOx, 
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and SO> at the sites where appliances 
are used. NEMS-BT provides no means . 

- for estimating such household 
emissions. Therefore, DOE calculated 
separate estimates of the effect of the 
proposed standard on household 
emissions of CO2, NOx, and SO2, based 
on emissions factors derived from the 
literatyre. 


The Department invites comments on 


the environmental assessment that is 
published with the TSD. 


V. Analytical Results 
A. Trial Standard Levels 


The Department analyzed the benefits 


and burdens of the five trial standard 


levels considered in today’s proposed | 
rule. Table V.1 presents the five trial 
standard levels and the corresponding 
product class efficiencies. 


TABLE V.1.—TRIAL STANDARD LEVELS FOR FURNACES AND BOILERS 


Trial standard levels 


Product classes 
TSL1 | TSL2 | TSL3 | TSL4 | TSL5 


Trial standard level 1 represents the 
most common product efficiencies of 
the current market, based on the NES 
shipments forecast. (See TSD, Chapter 
9.) For example, for non-weatherized, 
gas-fired furnaces, trial standard level 1 
is 80-percent AFUE. The Department 
also examined the 2005 GAMA 
directory and compared the number of 
models listed in the directory to the 
NES shipments forecast. For non- 
weatherized gas furnaces, 80-percent 
AFUE also represents the highest 
number of models listed in the 2005 
GAMA directory. Furthermore, trial 
standard level 1, 80-percent AFUE, for 
non-weatherized gas furnaces represents 
a two-percent increase in AFUE 
compared to the current base-case 
standard level for these products. 

Trial standard level 2 is the set of 
efficiencies for all product classes that 
yields the maximum NPV as calculated 
in the NES analysis, assuming a seven- 
percent discount rate and only 
considering non-condensing 
technologies.1® (See TSD, Chapter 10.) 
For example, for weatherized gas 
furnaces, 83-percent AFUE represents 
the efficiency level that corresponds to 
the maximum NPV calculated in the 
NES. Trial standard level 2, 83-percent 
AFUE, also corresponds to the 
maximum technologically feasible level 
for weatherized gas furnaces. 

Trial standard level 3 consists of the 
efficiency ratings that correspond to the 
maximum NPV as defined by the 
selection criteria for trial standard level 
2, except that the efficiency levels for 
non-weatherized gas furnaces and 


18 The Department established the efficiency 
levels in each TSL based on the analysis using ~ 
AEO2005 energy price forecasts. 


mobile home furnaces are adjusted to 
81-percent AFUE. The Department 
recognizes there is a potential for 
increased safety risk to consumers at 81- 
percent AFUE for non-weatherized gas 
furnaces and mobile home furnaces 
because of a higher potential for vent 
system and heat exchanger corrosion 
failure. In its 2004 ANOPR analysis, the 


_ Department found that as many as eight 


percent of the installations could pose 
increased risk of vent and heat 
exchanger failure. 69 FR 45419. The 
Department believes the increased - 
safety risk can likely be resolved 
through the use of venting materials that 
are impervious to the corrosive effects of 
condensate and improved heat 
exchanger designs. It included the cost 
of implementing such techniques in its 
analysis for trial standard level 3. In 
addition, DOE recognizes that, in some 
instances, consumers could instead 
elect to install a more efficient, 
condensing gas-fired furnace. The 
Department’s analysis did not capture 
that possibility. 

Trial standard level 4 consists of 
efficiency ratings that correspond to the 


' maximum efficiency level that has 


positive NPV calculated by the NES, 
assuming a three-percent discount rate. 
For example, oil-fired boilers at trial 
standard level 4, or 84-percent AFUE, 
represent the maximum efficiency level 
for which there would still be positive 


- savings between the standards case and 


the base case. At efficiency levels above 
trial standard level 4, there are negative 
consumer impacts as shown by the 
negative NPVs. 


Trial standard level 5 is the maximum 
technologically feasible level. It 
represents condensing technologies for 


all classes, except weatherized gas-fired 
furnaces and oil-fired boilers. 


B. Economic Justification and Energy 
Savings 


1. Economic Impacts on Consumers 


‘a. Life-Cycle Cost and Payback Period. 
To evaluate the net economic impact of 
the standards on consumers, the 
Department conducted an LCC and 
payback period analysis for each of the 
trial standard levels. Higher-efficiency 
furnaces and boilers would affect 
consumers in two ways: Annual 
operating expense would decrease and 
purchase price and payback period 
would increase. The payback period is 
an economic benefit-cost measure that 
uses benefits and costs without 
discounting. Section IV.C discusses the 
inputs used for calculating the LCC and 
payback period. 

For each trial standard level and for 
all product classes, the LCC analysis 
estimates the fraction of households for 
which the LCC will either decrease (net 
benefit), or increase (net cost), or exhibit 
no change (no impact) relative to the 
base case equipment forecast. No 
impacts occur when the equipment 
efficiencies of the base case forecast 
already equal or exceed the considered 
trial standard level efficiency. 

Tables V.2 through V.7 show the 
mean LCC savings and the percent of 
households with a net cost, no impact, 
and a net benefit (i.e., positive savings) 
at each trial standard level for each of 
the product classes, using the AEO2005 
energy prices forecast. (Values in 
parentheses in the columns for LCC 
savings represent an increase in LCC.) 
The tables also show the-mean payback 
period at each trial standard level. 
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The annual energy consumption 


greater than the annual energy 


calculated from the test procedure is 


consumption used in the LCC analysis. 
Therefore, the mean payback periods 
calculated for the LCC analysis are 


longer than the rebuttable payback 
periods, which use the test procedure 2 
energy consumption results. 
TABLE V.2.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES 
: [AEO2005 energy price forecast] 


Trial 
standard level 


Efficiency 


LCC 


level 


LCC 
savings 


Net cost 


No impact 


Net benefit 


Payback 


period 


years 


Baseline Unit .. 


TABLE V.3.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR WEATHERIZED GAS FURNACES 
; [AEO2005 energy price forecast] 


LCC Payback 
Trial 
ria 
standard level (AFUE) LCC savings Net cost No impact | Net benefits 
(%) years 
2004$ 2004$ % % % 

80 8,179 0 98 2 1.6 
Bibi ics 83 8,085 73 6 0 94 4.6 


TABLE V.4.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR MOBILE HOME GAS FURNACES 
[AEO2005 energy price forecast] 


Trial 
standard level 


Efficiency 


LCC 


LCC 


Net cost 


No impact 


Net benefit 


% 


TABLE V.5.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR OIJL-FIRED FURNACES 
[AEO2005 energy price forecast] 


Trial 
standard level 


Efficiency 
level 
(AFUE) 
(%) 


LCC 
LCC 
LCC savings Net cost No impact | Net benefit 
2004$ 2004$ % %o. % 


period 


years 


11,593 
11,418 
11,257 
11,257 
11,425 
11,518 


FU! Lec 
% 
= | 
Payback 
level LCC 
(AFUE) savings 
(%) years 
| 
Payback 
= 
| 85 (109) 25 22 
| 
| | 
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TABLE V.6.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR GAS BOILERS 
[AEO2005 energy price forecast]. 


Trial 
standard level 


Efficiency 
level 
(AFUE) 
(%) 


LCC 


LCC 


Net cost 


No impact 


Net benefit 


2004$ 


% 


15,847 
15,416 
15,334 
15,344 
15,344 
16,412 


TABLE V.7.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR OIL-FIRED BOILERS 


[AEO2005 energy price forecast] 


Trial 
standard level 


Efficiency 


tee 


LCC 


Net cost 


No impact 


Net benefit 


2004$ 


% 


% 


% 


Payback 
period 


16,896 
16,506 
16,506 
16,506 
16,606 
17,775 


40 
1 
(1070) 


Similarly, Tables V.8 through V.13 
show LCC results for the energy price 


sensitivity analysis. They list the mean 


LCC savings and the percent of 


households with a net cost, no impact, 


and a net benefit (i.e., positive savings) 
at each trial standard level for each of 
the product classes, based on energy 


price forecast from AEO2006. (Values in 


parentheses in the columns for LCC 


savings represent an increase in LCC.) 
The tables also show the mean payback 
period at each trial standard level. 


TABLE V.8.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES IN THE 
ENERGY PRICE SENSITIVITY ANALYSIS 


[AEO2006 energy price forecast] 


Trial 
standard level 


Efficiency 


LCC 


level 


LCC 


LCC 
savings 


Net cost 


No impact 


Net benefit 


2004$ 


% 


% 


Baseline Unit 


11,214 
11,038 
11,038 
11,018 
10,850 
11,564 


TABLE V.9.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR WEATHERIZED GAS FURNACES IN THE ENERGY 
PRICE SENSITIVITY ANALYSIS 


[AEO2006 energy price forecast] 


Trial 
standard level 


Efficiency 
level 
(AFUE) 
(%) 


LCC 


Net cost 


No impact 


Net benefit 


% 


% 


% 


78 
80 
83 


59236 
peri 
savings 
years 
82 158 14 44 46 12 i 
84 232 18 15 67 12 
84 232 18 15 67 12 
84 232 18 15 67 12 
| 
(AFUE) savings 
(%) years 
84 24 61 15 27 | 
95 90 0 10 36 q 
period 
| 
(%) “years q 
80 2 98 2 1.6 
90 63 35 35 29 20 
96 (626) 85 4 - 12 75 
| 
perio | 
savings 
years | 
| 
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PRICE SENSITIVITY ANALYSIS—Continued 


[AEO2006 energy price forecast] 


TABLE V.9.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR WEATHERIZED GAS FURNACES IN THE ENERGY 


LCC 
peri 
ria level LCC 
standard level (AFUE) LCC savings Net cost No impact | Net benefit 
years 
2004$ 2004$ % % % 
3 83 8,698 86 5 0 95 4.0 
83 8,698 86 5 0 95 4.0 


PRICE SENSITIVITY ANALYSIS 
[AEO2006 energy price forecast] 


TABLE V.10.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR MOBILE HOME GAS FURNACES IN THE ENERGY 


LCC 
Efficiency period 
Trial standard level level LCC LOC Net cost No impact Net benefit 
(AFUE) savings 
(%) years 
2004$ 2004$ % % % 
oh aaa 80 8,940 $71 1 85 14 3.6 
80 8,940 71 1 85 14 3.6 
7, 90 8,764 240 32 5 63 21 


SENSITIVITY ANALYSIS 
[AEO2006 energy price forecast] 


TABLE V.11.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR OIL-FIRED FURNACES IN THE ENERGY PRICE 


LCC 


Payback 
Efficiency period 
Trial standard level AFUE) LCC Net cost | No impact | Net benefit 
(%) years 
2004$ 2004$ % % % 


80 14,690 10 0 96 4 0.2 
82 14,453 167 0 30 70 0.6 
85 _ 14,606 37 52 7 41 15 


ANALYSIS 
[AEO2006 energy price forecast] 


TABLE V.12.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR GAS BOILERS IN THE ENERGY PRICE SENSITIVITY 


Trial standard level 


Efficiency 


LCC 


LCC 


Net cost 


No impact 


Net benefit 


2004$ % 


% 


% 


period - 


Payback 


years 


SELLERS 


17,922 


17,193 196 9 44 47 10 
17,074 299 15 15 70 10 
17,074 299 15 15 70 10 
17,074 299 15 15 70 10 


| 
| level LCC 
| . 
| | 
| 
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TABLE V.13.— SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR OIL-FIRED BOILERS IN THE ENERGY PRICE 


SENSITIVITY ANALYSIS 
[AEO2006 energy price forecast] 


. LCC Payback 
Trial LCC 
ria eve 
gtantiard tovel (AFUE) LCC savings Net cost No impact Net benefit 
(%) : years 
2004$ 2004$ % % % 

1 83 21,937 |. 61 0 84 16 0.8 
2 83 21,937 61 0 84 16 0.8 
3 83 21,937 61 0 84 16 0.8 
4 84 21,973 47 17 61 22 19 
5 95 22,542 (471) 72 0 28 26 


b. Consumer Subgroup Analysis. 
Using the LCC Spreadsheet Model, the 
Department determined the impact of 
the standards for non-weatherized gas 
furnaces on the following consumer 
subgroups: Low-income households, 
senior-only households, and Southern 
and Northern households. The results 
for low-income and senior-only 
households indicate that the LCC 
impacts on these subgroups and the 
payback periods are similar to the LCC 


impacts and payback periods on the full 
sample of residential consumers. Thus, 
the proposed furnace and boiler 
standards would have an impact on 
low-income households and senior-only 
households that would be similar to 
their impact on the general population 
of residential consumers. (See TSD,.- 
Chapter 11.) 

The Department also determined the 
impact of the standards for non- 
weatherized gas furnaces on Southern 


and Northern households. Tables V.14 
and V.15 show the mean LCC savings 
and the percent of households with a 
net cost, no impact, and a net benefit 
{i.e., positive savings) at each trial 
standard level for non-weatherized gas 
furnaces, using the AEO2005 energy 
prices forecast. (Values in parentheses 
in the columns for LCC savings 
represent an increase in LCC.) The 
tables also show the mean payback 
period at each trial standard level. 


TABLE V.14.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES IN THE 


NORTHERN REGION 
[AEO2005 energy price forecast] 


LCC Payback 
Efficiency period 
Trial standard level level LCC LOC Net cost No impact | Net benefit 
: (AFUE) savings 
(%) years 
2004$ 2004$ % % % 

1 80 11,202 2 0 99 1 0.6 
2 80 11,202 2 0 99 1 0.6 
3 ~~ 81 11,179 10 23 48 30 17 
4 90 10,990 79 24 48 28 15 
5 96 11,695 (582) 85 6 9 65 


TABLE V.15.—SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES IN THE 


SOUTHERN REGION 
[AEO2005 energy price forecast] 


LCC Payback 
Efficiency period 
Trial standard level ( AFUE) LCC Paces Net cost No impact | Net benefit 
(%) years 
2004$ 2004$ % % % 
1 80 | ° 8,242 1 0 98 2 2.1 
2 80 8,242 1 0 98 2 2.1 
3 81) 8,250 | (9) 44 20 35 32 
4 90 8,305 (79) 57 19 23 29 
5 96 9,140 (894) 91 1 7 110 


Similarly, Tables V.16 and V.17 show _ the energy price sensitivity analysis. 


the LCC subgroup results by region for 


The tables indicate the impact of the 


standards for non-weatherized gas 
furnaces on Southern and Northern 


j 
| 
i 
| 
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households, based on the AEO2006 _ and a net benefit (i.e., positive'savings) | The tables also show the mean payback 
energy price forecast, in terms of the at each trial standard level. (Values in period at each trial standard level. 
mean LCC savings and the percent of parentheses in the columns for LCC 

households with a net cost, no impact, savings represent an increase in LCC.) 


TABLE V.16.— SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES IN THE 
NORTHERN REGION EVALUATED AS PART OF THE ENERGY PRICE SENSITIVITY ANALYSIS 
[AEO2006 energy price forecast] 


LCC 


Efficiency 
Trial standard level _ (AFUE) LCC ; _ Net cost No impact | Net benefit 
(%) 


2004$ 


12,835 
12,625 
12,625 
12,588 
12,286 
12,926 (471) 


ae V.17.— SUMMARY OF LCC AND PAYBACK PERIOD RESULTS FOR NON-WEATHERIZED GAS FURNACES IN THE 
SOUTHERN REGION EVALUATED AS PART OF THE ENERGY PRICE SENSITIVITY ANALYSIS 
[AEO2006 energy price forecast] 


ipV 

i110 LCC 

Efficiency 

Trial standard fevel : Net cost No impact | Net benefit 


78 
80 
80 
81 
90 
96 


c. Rebuttable-Presumption Payback. rebuttable-presumption criteria, it justified. Table V.18 shows the” 
- As set forth in section 325(o)(2)(B)(iii) of determined economic justification for rebuttable-presumption payback 

EPCA, 42 U.S.C. 6295(0)(2)(B)(iii), there the proposed standard levels througha _ periods. Rather than using distributions 
is a rebuttable presumption that an weighting of the benefits and burdens of forinput values, DOE used discrete 
energy conservation standard is increased efficiency in accordance with values and, as required by EPCA, based 
economically justified if the increased Section 325(0)(2)(B)(i) of EPCA. (42 the calculation on the DOE furnace and 
installed cost for a product that meets U.S.C. 6295(0)(2)(B)(i)) boiler test procedure assumptions. As a 
the standard is less than three times the - he AIMS ee ck “ee result, the Department calculated a 
value of the first-year energy savings P single rebuttable-presumption payback 
resulting from the standard. However, value, and not a distribution of payback 


5 ; determine if DOE could presume that a ; 
while the Department examined the think = onomically periods, for each standard level. 


TABLE V.18.—REBUTTABLE-PRESUMPTION PAYBACK PERIOD USING DOE TEST PROCEDURE 


Payback period (years) 
TSL2 | TSL3 


Product class 


Non-weatherized Gas Furnaces 0.9 “na 
Weatherized Gas Furnaces aie : na na 
Mobile Home Gas Furnaces sas : 2.5 na 
Oil-fired Furnaces ; 0.2 0.2 
Gas Boilers : na na 
Oil-fired Boilers : 0.4 0.4 


period 
years 
( 
: 
| 
| na na 
na na 
na na 
na 
| na na 
na na 
{ 
| 
| 
| 
- 
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2. Economic Impacts on Manufacturers 


The Department performed an MIA to 
estimate the impact of higher efficiency 
standards on furnace and boiler 
manufacturers. (See TSD, Chapter 12.) 

a. Industry Cash Flow Analysis 
Results. The Department used the INPV 
in the MIA to compare the financial 
impacts of different trial standard levels 
on furnace and boiler manufacturers. 
The INPV is the sum of all net-cash 
flows discounted at the industry’s cost 
of capital, or discount rate. Because the 
INPV applies only to the furnace and 
boiler manufacturing industry, the INPV 
is different from the NPV that the 
Department used to assess the 
cumulative benefit or cost of standards 
to consumers on a national basis. The 
GRIM estimated cash flows between 
2004 and 2038 and found them to be 
consistent with the forecast period used 
in the national impact analysis. 

The Department compared the INPV 
of the base case (no new efficiency 
standard) to that of each trial standard 
level. The difference in INPV is an 
estimate of the economic impacts that 


implementing that particular standard 
would have on the entire industry. To 
evaluate the range of cash flow impacts 
on the industry, the Department 
constructed up to four different GRIM 
scenarios for each product class that 
used different assumptions for markups 
and shipments, as described above. 

i. Non-Weatherized Gas Furnaces. For 
non-weatherized gas furnaces, the 
Department considered four cash flow 
scenarios: 

The flat markup and two-tier markup 
scenarios are each combined with NES 
shipment forecasts and manufacturers’ 
shipment forecasts. To assess the lower 
end of the range of potential impacts, 
the Department used the flat markup 
and NES shipments scenario, which 
represents an optimistic situation where 
shipments are not greatly affected by 
even a large increase in cost to the 
consumer. In addition, this scenario 
assumes that manufacturers do not 
differentiate their baseline products 
from their premium products, either in 
the base case or the standards case— 
thus, the scenario assumes a constant 


markup across all efficiencies. The 
Department did not reduce this profit 
margin to offset some of the price 
burden passed on to the consumer in 
the standards case. Consequently, some 
of the manufacturer impacts on INPV 
are positive. 


To assess the higher end of the range 
of potential impacts, the Department 
used the manufacturers’ shipments 
forecast and modeled a two-tiered 
markup structure. The two-tier scenario 
assumes that the proportion of 
premium-margin sales will be reduced 
by the “roll-up” of lower efficiency 
products to the new standard level. The 
manufacturers’ shipments forecast 
-assumes an increased drop in shipments 
for trial standard levels 4 and 5 due to 
equipment switching and an increase in 
repairs of current systems. As can be 
observed from the cash flow results, 
both the shipment scenario and the 
markup scenario have a significant 
impact on the results. Table V.19 shows 
the manufacturer impacts for each of the 
four scenarios. 


TABLE V.19. CHANGES IN INDUSTRY NET PRESENT VALUE, NON-WEATHERIZED GAS FURNACES 


NES shipments 


Flat markup 


Two-tier markup 


Change in INPV 


Change in INPV 


base from base 


INPV 


$MM 


1,010 
1,010 
1,010 
938 
801 
824 


Manufacturers’ shipments 


Flat markup 


Two-tier markup 


Change in INPV 


Change in INPV 
from base 


INPV from base 


$MM 


1,073 
1,073 
1,073 
1,000 
777 
575 


At trial standard levels 1 and 2 (80- 
percent AFUE), the impact on INPV and 
cash flow would be slight, since the 


bulk of the product being sold is already_ 


at the 80-percent AFUE level; thus, 
industry revenues and costs are not 


significantly negatively impacted. 
Furthermore, little investment is 
required to meet the standard. 

At trial standard level 3 (81-percent 
AFUE), concern over safety and 
reliability associated with corrosion due 


to condensation is the dominant issue 
for manufacturers of non-weatherized 
gas furnaces. Based on information 
submitted by industry, to mitigate 
theses concerns a standard at trial 
standard level 3 would require a 


| 
TSL 
INPV 
$MM % 
; change change 
974 (69) -7 (72) -7 
| 
TSL 
INPV 
$MM % % 
change $MM change 
807| (261) —24 (498) ~46 | 
| 
| 


Federal Register/Vol. 71, No. 194/ Friday, October 2006 / Proposed Rules 


59241 


complete redesign of furnace heat 
exchangers, entailing $60 million in 
product conversion expenses and a 
$121-million investment in new tooling 
and equipment. Furthermore, 
manufacturers maintain that this capital 
outlay does not fully address their 
safety, reliability, and equipment 
longevity concerns. Finally, 
manufacturers stated that, at trial 
standard level 3, they must address 
additional liability impacts that are not 
illustrated by the quantitative results 
presented here. The impact on INPV at 
trial standard level 3 is —7 percent and 
cash flow in the year leading to the 
effective date would be reduced to 
approximately zero from a base case 
value of $67 million. : 
Trial standard level 4 requires the 
production of 90-percent-AFUE 
condensing, non-weatherized gas 
furnaces. If manufacturers lose the 
ability to market and sell premium 
products, such as high AFUE 
condensing products, then DOE expects 
the impact on INPV to.be larger. 
Another key uncertainty in future 
profitability is the market response to 
the higher price and corresponding 
energy savings of the condensing 
product. Manufacturers predict a much 
greater drop in unit sales than the NES 
analysis forecasted. The INPV impacts 
range from +1-percent to — 28 percent. 
The required product and capital 
conversion costs are significant and 
estimated to be $82 million and $174.3 
million, respectively, because of the 


need for a secondary heat exchanger. At 
this level, the industry cash flow 
becomes slightly negative, — $1 million, 
compared to the base case value of $67 
million in the year leading up to the 
standards. 

At trial standard level 5 (96-percent- 
AFUE), the impact on INPV would 
range between +21 percent and — 46 
percent, depending on markup and 
shipment assumptions. The industry 
would experience an increase in value 
if it were able to fully pass through to 
consumers the incremental production 
costs and associated markups, and the 
shipments were reduced according to 
the forecasts in the NES shipments 
model. However, there is a risk of very 
large negative impacts if shipments 
were reduced according to 
manufacturers’ expectations and in the 
very likely situation that manufacturers 
were no longer able to offer premium 
products at higher margins. During the 
interviews, manufacturers expressed 
disbelief at the possibility of 
manufacturing an entire product line at 
96-percent AFUE, since there is only 
one model currently being 
manufactured at this efficiency level. 
Most manufacturers did not provide 
DOE with projected product conversion. 
costs or capital conversion costs at this 
level, since they could not conceive of 
what designs might reach this efficiency 
level. The Department estimated the 
required product and capital conversion 
costs, based on limited input, to be $144 
million and $705 million, respectively 


‘for TSL 5. The impact on annual cash 
flow from product conversion and 
capital expenditures prior to the 
standard would be severe. The peak 
negative cash flow would be 
approximately four times the magnitude 
of the base-case positive cash flow. 


ii. Weatherized Gas Furnaces. For 
weatherized gas furnaces, the 
Department considered two cash flow 
scenarios, which include the flat- 
markup and the constant-price 
scenario—both using NES shipments 
forecasts. The flat-markup and NES- 
shipments scenario represents a 
situation where shipments are not 
greatly affected, even by a large increase 
in cost to the consumer. In the second 
scenario, the constant-price aspect 
assumes that manufacturers of 
weatherized gas furnaces will not be 
able to recover the incremental product 
costs resulting from increased 
standards. The Department used these 
two markup scenarios because 
manufacturers currently do not 
differentiate between baseline and 
premium products, since condensing 
technologies are not used in 
weatherized gas furnaces and therefore 
are not a differentiating feature that 
requires a premium markup. 
Consequently, the Department did not 
consider a two-tier markup scenario. 
Table V.20 shows the weatherized gas 
furnace industry impacts using the two 
scenarios. 


TABLE V.20.—CHANGES IN INDUSTRY NET PRESENT VALUE, WEATHERIZED GAS FURNACES 


NES shipments 


Flat markup Constant price markup 


Change in INPV 


Change in INPV 
from base 


INPV from base 


$MM 


246 
215 
167 
167 
167 
167 


The impact on INPV for weatherized 
gas furnaces at trial standard level 1 (81- 
percent AFUE) ranges between — 11 
percent and — 13 percent. Even with the 
flat-mdrkup assumption and accepting 
the NES-shipments forecast unaltered, 
the industry value drops because of the 
large conversion costs relative to 
industry revenues. To achieve 81- 
percent AFUE, manufacturers estimate 
product conversion costs of $49 million 


and capital conversion expenses of $28 
million. Negative cash flows peak at 
approximately $5 million from a base- 
case value of $17 million in 2014. 

At 83-percent AFUE, trial standard 
levels 2-5, DOE forecasts that the INPV 
will drop between 19 percent and 32 
percent. At 83-percent AFUE, 
investment in corrosion-resistant 
materials must be made. The- 
Department estimates the required 


product-conversion and capital- 
conversion costs at $70 million and $61 
million, respectively. Manufacturers 
stated that this is primarily due to the 
need for stainless steel heat exchangers. 
Net cash flow would drop to 
approximately —$25 million, a drop of 
$40 million from the base case. 

iii. Mobile Home Gas Furnaces. For 
mobile home furnaces, the Department 
considered two cash flow scenarios: the 


{ TSL 
INPV : 
$MM 9° 
: $MM 
change change 
| 
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flat-markup and NES-shipments 
scenario, and the flat-markup and 
manufacturers’ shipments scenario. The 
flat-markup and NES-shipments 
scenario represents a situation where 
shipments are not greatly affected by a 
large increase in cost to the consumer. 
The Department used the flat-markup 
because it does not believe there is a 


large variation in gross margin across all 
available efficiency levels. To represent 
the higher range of potential impacts, 
the Department used the flat-markup 


’ and manufacturers’ shipments scenario. 


The manufacturers’ shipments forecast 
shows a decline in mobile home furnace 
shipments at trial standard levels 4 and 
5. Manufacturers stated that consumers 


are more likely:to choose heat pumps, | 
combination systems, electric furnaces, 
or electric strip heaters, instead of 
buying the more efficient, more costly 
mobile home furnaces at trial standard 
levels 4 and 5. Table V.21 shows the 
manufacturer impacts for mobile home 
gas furnaces. 


TABLE V.21.—CHANGES IN INDUSTRY NET PRESENT VALUE, MOBILE HOME GAS FURNACES 


Flat markup 


NES shipments 


Manufacturers’ shipments 


INPV 
$MM 


Change in INPV 


Change in INPV 
from base 


INPV from base 


$MM 


21 
21 
21 
18 
12 


12 


21 
21 
21 
18 
11 
11 


At 80-percent AFUE, trial standard 
levels 1 and 2, the INPV and cash flow 
impacts are negligible, and little 
investment is required to meet the 
standard. 

At trial standard level 3, DOE 
estimates that the INPV will drop by 14 
percent. It estimates product-conversion 
and capital-conversion costs at $1.7 
million and $6 million, respectively. 
Net cash flow drops precipitously from 
+$1 million to slightly negative values 
in the year 2014. 

At 90-percent AFUE, trial standard 
levels 4 and 5, product-conversion costs 
of $6.7 million and capital expenditures 
of $12 million contribute to lowering 
INPV by 42-49 percent. Net cash flow 


becomes negative by a factor of more 


than seven times the base-case value. 


iv. Oil-Fired Furnaces. For oil-fired 
furnaces, the Department considered 
two cash flow scenarios: The flat- 
markup and NES-shipments scenario, 
and the constant-price and NES- 
shipments scenario. The flat-markup 
and NES-shipments scenario represents 
a situation where shipments are not 
greatly affected by increased cost to the 
consumer. For the second scenario, the 
Department also used the NES- 
shipments forecast and applied a 
constant-margin assumption. While the 
Department realizes that there will be a 
drop in shipments at trial standard 
levels 4 and 5 due to equipment 


switching, the Department used the 
NES-shipments forecast because the 
difference between the NES shipments 
and the manufacturers’ shipments was 
small and some manufacturers stated 
that they expected a small drop in 
shipments at higher proposed standard 
levels. Furthermore, the Department 
does not expect a change in shipments 
when applying a constant-price 
assumption, because there will be no 
change in the product costs as a result 
of new efficiency standards. Table V.22 
displays the impacts on INPV for the _ 
oil-fired furnace industry for both 
scenarios. 


TABLE V.22.—CHANGES IN INDUSTRY NET PRESENT VALUE, OIL-FIRED FURNACES 


NES shipments 


_ Flat markup 


Constant price markup 


INPV 
$MM 


Change in INPV 


Change in INPV 
from base 


INPV from base 


$MM 


At trial standard level 1 (80-percent 


from approximately $2 million to $1 


AFUE), DOE estimates the INPV impacts million in 2014. The Department 


to be —5 percent for oil-fired furnaces. 
Cash flow is cut approximately in half, 


_ estimates product-conversion costs to be 


$3 million and capital requirements to 
total $1 million. 


At 82-percent AFUE, trial standard 
levels 2 and 3, DOE estimates the INPV 


4 
4 
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impacts to range from —8 percent to 
—12 percent for oil-fired furnaces. Cash 
flow would be slightly positive in 2014, 
a drop of $2 million from the base case. 
The Department estimates product- 
conversion costs to be $4.5 million and 
capital requirements to total $3.6 
million. At 82-percent AFUE, one 
manufacturer indicated the firm would 
not invest the necessary capital, since it 
could not justify the investment. 


At trial standard level 4 (84-percent 

. AFUE), the INPV impacts range from 
—19 percent to — 27 percent, and at trial 
standard level 5 (85-percent AFUE) the 
impacts range from — 21 percent to — 35 
percent. Achieving these efficiency 
levels would require new heat 
exchanger designs, which raises the 
product conversion costs to $8.5 million 
at both trial standard level 4 and trial 
standard level 5. Total capital 
requirements rise to $7 million at trial 
standard level 4 and $8 million at trial 
standard level 5. Net cash flow is 


reduced by nearly 200 percent to — $3.4 
million at TSL 4. 

Other considerations from the 
standpoint of manufacturers of oil-fired 
furnaces include the possibility of 
implementing a de-rating strategy at 


trial standard levels 1, 2, and 3 to 


reduce capital costs. A de-rating strategy 
aims to achieve higher efficiency levels 
by using a larger capacity furnace 
compensated with a downsized burner. 
This would reduce the span of the 
product line through elimination of 
some higher capacity models. In 
addition, for oil-fired furnaces at 82- 
percent AFUE, some manufacturers 
expressed concerns about increased 
maintenance costs due to sulfur in the 
fuel and exhaust gas. This sulfur can 
form a residue that potentially would 
increase maintenance costs as efficiency 
rises. 

v. Gas Boilers. For gas boilers, the 
Department considered two cash flow 
scenarios: the flat markup and the three- 

~ tier markup, both using manufacturer- 


supplied shipment estimates. The 
Department did not use NES shipments 
in the GRIM, since they did not 
demonstrate any price responses by 
shipments—even at very high efficiency 
levels. Manufacturers stated that 
shipments would decrease with 
increases in efficiency, particularly at 
the higher levels where consumers 
would repair existing systems rather 
than replace them. 


The Department therefore defines the 
two scenarios by the assumed markup 
strategy—a flat markup or a three-tiered 
markup. The Department learned from 
manufacturers that the pricing of boilers 
is determined on the basis of three 
product tiers. During the MIA interview, 
manufacturers provided information on 
the range of typical AFUE levels for 
each of the three tiers and the change in 
profitability associated with each level 
for gas boilers. Table V.23 displays the 
manufacturer impacts on the gas boiler 
industry for both scenarios. 


TABLE V.23.—CHANGES IN INDUSTRY NET PRESENT VALUE, GAS BOILERS 


Manufacturers’ shipments 
Flat markup Three-tier markup 
TSL Change in INPV Change in INPV 
INPV from base INPV from base 
$MM MM 
% % 
$MM chan $MM change 


At trial standard level 1 (82-percent 
AFUE), the impact on INPV ranges from 
—0.9 percent to —3 percent for gas 
boilers. The Department estimates the 
product-conversion costs and capital- 
conversion costs at $7.5 and $9.5 
million, respectively. Net cash flow is 
reduced from $10 million to $9 million 
in 2014. 

At 84-percent AFUE, trial standard 
levels 2, 3, and 4, the impact on INPV 
for gas boilers ranges from —7 percent 
to —12 percent. The Department 
estimates product-conversion costs to be 
$8.7 million and capital requirements to 
total $12.5 million. Cash flow is reduced 
from $10 million to $8 million in 2014. 
Several manufacturers stated that, at 
this efficiency level, there is a high risk 
of safety and reliability issues. There is 
also a great likelihood that standing- 
pilot versions of these products would 
be eliminated. 


At trial standard level 5 (99-percent 
AFUE), the impact on INPV for gas 
boilers ranges between — 16 percent and 
—50 percent. During the interviews, 
manufacturers stated that this level is 
simply not achievable with current 
technologies and is beyond the 
maximum technologically feasible level. 
Instead, some manufacturers 
recommended that the max tech level 
would more reasonably be 96-percent or 
97-percent AFUE. In addition, some 
manufacturers would not provide 
product-conversion cost or capital- 
conversion costs at this level, since they 
could not conceive what designs might 

_ reach this efficiency level. 
Consequently, with limited responses 
from manufacturers, DOE estimated the 
required product and capital conversion 
costs to be $20 million and $150 
million, respectively. The net cash flow 
is reduced to nearly —$45 million. 


vi. Oil-Fired Boilers. For oil-fired 
boilers, the Department considered two 
cash flow scenarios: The flat markup 
and the three-tiered markup, both using 
manufacturer-supplied shipment 
estimates. The Department considered 
only manufacturer-supplied shipment 
estimates for the same reasons given for 
gas boilers. Manufacturers stated that 
shipments would decrease for oil-fired 
boilers at higher efficiency levels, 
because the market would move toward 
radiant or electric furnaces and 
consumers would repair rather than 
replace their existing boilers. 

Thus, similarly to the markups 
defined for gas boilers, DOE defines the 
two scenarios by the assumed markup 
strategy—a flat markup or a three-tiered 
markup. The Department learned from 
manufacturers that the pricing of boilers 
is determined on the basis of three 
product tiers. During the MIA 
interviews, manufacturers provided 
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information on the range of typical 
AFUE levels for each of the three tiers ~ 
and the change in profitability 


associated with each level for oil-fired 


each trial standard level for oil-fired 


boilers. Table V.24 shows the changes in boiler manufacturers. 


INPV as compared to the base case for 


TABLE V.24.—CHANGES IN INDUSTRY NET PRESENT VALUE, OIL-FIRED BOILERS 


‘ 


Manufacturers’ shipments 


Flat markup 


Three-tier markup 


Change in INPV 


Change in INPV 
from base INPV bi 


$MM 


84 
73 
73 
73 
72 
46 


At 83-percent AFUE, trial standard 
levels 1, 2, and 3, the impact on INPV 
ranges from —3 percent to — 13 percent 
for oil-fired boilers. At trial standard 
level 4 (84-percent AFUE), the impact 
on INPV ranges from between — 2.5 
percent to — 14 percent. The 
Department estimates product- 
conversion costs and capital-conversion 
costs to be $4 million and $3.2 million, 
respectively, for trial standard levels 1, 
2, and 3. For trial standard level 4, DOE 
estimates product-conversion costs and 
capital-conversion costs to be $4.1 
million and $3.4 million, respectively. 
At these levels, manufacturers would 
likely use a de-rating strategy to reduce 
capital costs. This would reduce the 
span of the product line through 
elimination of some higher capacity 
models. Cash flow is reduced from $5 
million to $4 million in 2014 for trial 
standard levels 1 through 4. 

At trial standard level 5 (95-percent 
AFUE), the impact on INPV ranges from 
—19 percent to — 45 percent. Net cash 
flow would be reduced to 
approximately — $22 million. The 
Department estimates product- 
conversion and capital-conversion costs 
to be $10.3 and $70.4 million, 
respectively. At this level, 
manufacturers expect complete loss of 
sales to competing products. 

b. Impacts on Manufacturing 
Capacity. To the extent that more 
stringent energy conservation standards 
increase the size of the heat exchanger, 
they could reduce plant throughput, 
particularly for those plants that are 
constrained in their heat exchanger 
fabrication area. The standards thus 
could necessitate that manufacturers 
add floor space to their existing plants 
and warehouses. In addition, assembly 
and fabrication times could increase for 
the larger equipment. In an attempt to 


recoup capacity, manufacturers might 
need to invest in productivity, or 
equipment, or consider outsourcing 
some heat exchanger production. 

It is not clear that all new capacity 
would be added in the United States. 
During the MIA interviews, several 
manufacturers stated that there has been 
a trend in the industry to move 
production facilities to overseas 
locations where labor markets offer cost 
savings. Some of these companies 


-commented that new standards could 


speed up this trend. 

For condensing gas boilers, in 
particular, the European market is as 
large as the non-weatherized gas furnace 
market in the United States, with 
attendant high-volume pricing and large 
company suppliers. If standards were to 
require condensing technology, it is 
likely that manufacturers would out- 
source heat exchangers to European 
countries. 

c. Impacts on Subgroups of 
Manufacturers. Using average cost 
assumptions to develop an industry- 
cash-flow estimate is not adequate for 
assessing differential impacts among 
subgroups of manufacturers. Small 
manufacturers»niche players, or 
manufacturers exhibiting a cost 
structure that differs largely from the 
industry average could be affected 
differently. The Department used the 
results of the industry characterization 
to group manufacturers exhibiting 
similar characteristics. 

The Department evaluated the impact 
of new energy conservation standards 
on small businesses, as defined by the 
SBA for the furnace and boiler 
manufacturing industry as 
manufacturing enterprises with 750 or 
fewer employees. The Department 
created a more tailored version of the 
interview guide for small furnace and 


boiler manufacturers, and contacted 
small businesses to determine if they 
were interested in discussing 
differential impacts that standards 
would have on their companies. The 
Department received feedback from five 
manufacturers, which suggested that 
impacts on them would not differ from 
impacts on larger companies within the 
industry. (See TSD, Chapter 12.) 

During the manufacturer interviews, 
the Department also identified several 
types of residential furnaces and boilers 
that are used in particular or unusual 
applications, have features that differ 
from those of the vast majority of 
products available on the marketplace, 
and have some unique utility. The 
Department refers to these as ‘‘niche 
products.” In the TSD, DOE presents 
niche product classes that the 
Department identified and further 
considered. During the manufacturer | 
interviews, several manufacturers 
claimed that certain niche products 
would not be viable if required to meet 
higher efficiency standards. All of these 
products serve relatively small niche 
markets and, as such, the efficiency 
standards established for these products 
will have little effect on national energy 
savings. Some of the niche products 
have very similar characteristics to the 
product class they belong to, and will 
not be disproportionately affected or 
threatened by new standards. (See TSD, 
Chapter 12.) 

d. Cumulative Regulatory Burden. 
One aspect of the assessment of 
manufacturer burden is the cumulative 
impact of multiple DOE standards and 
the regulatory actions of other Federal 
agencies and States that affect the 
manufacture of a covered product. The 
Department believes that a standard 
level is not economically justified if it 
contributes to an unacceptable 
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cumulative regulatory burden. While 
any one regulation may not impose a 
significant burden on manufacturers, 
the combined effects of several 
impending regulations may have serious 
consequences for some manufacturers, 
groups of manufacturers, or an entire 
industry. Assessing the impact of a 
single regulation may overlook this 
cumulative regulatory burden. 

Companies that produce a wider 
range of regulated products may be 
faced with more capital and product 
development expenditures than their 
competitors. This can prompt those 
companies to exit the market or reduce 
their product offerings, potentially 
reducing competition. Smaller 
companies can be especially affected, 
since they have lower sales volumes 
over which to amortize the costs of 
meeting new regulations. 

The most significant regulatory 
actions affecting the furnace and boiler 
industries are compliance with more 
stringent Federal energy conservation 
standards for residential and 
commercial air conditioners, and the 
EPA-mandated phase out of 
hydrofluorocarbon (HFC) and 
hydrochlorofluorocarbon (HCFC) 


refrigerants. Manufacturers of 
residential furnaces and boilers also 
manufacturer approximately 82 percent 
of the residential central air 
conditioners and heat pumps and many 
of these manufacturers also manufacture 
commercial unitary air conditioners and 
heat pumps. The effective date for the 
residential AC rulemaking was January 
23, 2006. Manufacturers were working 
to redesign all of the product lines and 
have allocated most of their capital 
resources for redesigning and retooling 
of their production lines to meet the 
new minimum efficiency standard. The 
effective date for the new commercial 
unitary air conditioner and heat pump 
standards is January 1, 2010, as 
specified in EPACT 2005. 
Manufacturers are now re-designing 
their product offerings and will-need to 
retool to meet those standards. In 
addition, the EPA-mandated refrigerant 
phase out comes into effect on January 
1, 2010, and is expected to have the 
biggest cumulative impact on residential 
furnace and boiler manufacturers. 
Chapter 12 of the TSD quantifies the 
anticipated level of investments needed 
to meet each of these regulatory 
burdens. 


3. National Impact Analysis 


a. Significance of Energy Savings. To 
estimate the energy savings through 
2038 due to amended energy 
conservation standards, the Department ‘ 
compared the energy consumption of _ 
furnaces and boilers under the base case 
to energy consumption of furnaces and 
boilers under the five trial standard 
levels. As discussed in section III.D.1, 
the results account for a rebound effect 
of 15 percent (i.e., 15 percent of the total 
savings from higher equipment 
efficiency are ‘‘taken back” by 
consumers to provide more heating 
service). Table V.25 shows the 
forecasted national energy savings at 
each of the trial standard levels 
calculated using the AEO2005 energy 
price forecast. The table also shows the 
magnitude of the energy savings if the 
savings are discounted at rates of seven 
and three percent. Each trial standard 
level considered in this rulemaking 
would result in significant energy 
savings, and the amount of savings 
increases with higher efficiency 
standards. (See TSD, Chapter 10.) 


TABLE V.25.—SUMMARY OF CUMULATIVE NATIONAL ENERGY SAVINGS FOR RESIDENTIAL FURNACES AND BOILERS 
(ENERGY SAVINGS FOR UNITS SOLD FROM 2015 TO 2038) 


[AEO2005 energy price forecast] 


National — savings 
(quads) 

. Trial standard level 

Primary discounted discounted 


For the energy price sensitivity 
analysis, the Department also estimated 
the energy savings through 2038 due to 
amended energy conservation standards 


based on the AEO2006 energy price 


forecasts. Table V.26 shows the results 
for the national energy savings in the 
energy price sensitivity analysis, which 


levels 3, 4, and 5. 


are slightly different for trial standard 


TABLE V.26.—SUMMARY OF CUMULATIVE NATIONAL ENERGY SAVINGS FOR RESIDENTIAL FURNACES AND BOILERS 
(ENERGY SAVINGS FOR UNITS SOLD FROM 2015 TO 2038) 


[AEO2006 energy price forecast] 


National energy savings 
(quads) 
Trial standard level 

Primary | discounted | discounted 

ae 0.18 0.09 0.03 

ae 6.31 3 1.2 
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In addition to examining cumulative 
energy savings as a nation for residential 
furnaces and boilers, the Department 
looked at the cumulative energy savings 
by region. The Department defined the 
same two regions for the regional energy 
savings analysis as it used in the 
Consumer Subgroup analysis. Table 
V.27 shows the forecasted energy 
savings at each of the trial standard 
levels for the Northern and Southern 
regions based on the AEO2005. In 
addition, the Department also examined 
the cumulative energy savings by region’ 
in the energy pricé sensitivity analysis. 
Table V.28 shows the forecasted energy 
savings at each of the trial standard 
levels for the Northern and Southern 
regions based on the AEO2006. 


TABLE V.27.—SUMMARY OF CUMU- 

LATIVE ENERGY SAVINGS BY REGION 
FOR RESIDENTIAL NON-WEATHER- 
IZED GAS FURNACES (ENERGY SAV- 
INGS FOR UNITS SOLD FROM 2015 


TO 2038) 
[AEO2005 energy price forecast] 
Primary energy savings 
Trial standard 
level Northern Southern 
region region 
1.72 1.04 


TABLE V.28.—SUMMARY OF CUMU- 
LATIVE ENERGY SAVINGS BY REGION 
FOR RESIDENTIAL NON-WEATHER- 
IZED GAS FURNACES IN THE ENERGY 
PRICE SENSITIVITY ANALYSIS (EN- 
ERGY SAVINGS FOR UNITS SOLD 
FROM 2015 TO 2038) 
[AEO2006 energy price forecast] 


Primary energy savings 
Trial standard (quads) 
level Northern Southern 
region region 

0.01 0.004 


b. Net Present Value. The NPV 
analysis is a measure of the cumulative 
benefit or cost of standards to the 
Nation. In accordance with OMB’s 
guidelines on regulatory analysis (OMB 
Circular A—4, section E, September 17, 
2003), DOE calculated NPV using both 
a seven-percent and a three-percent real 
discount rate. The seven-percent rate is 
an estimate of the average before-tax rate 
of return to private capital in the U.S. 
economy, and reflects the returns to real 
estate and small business capital as well 
as corporate capital. The Department 
used this discount rate to approximate 
the opportunity cost of capital in the 
private sector, since recent OMB . 
analysis has found the average rate of 
return to capital to be near this rate. In 
addition, DOE used the three-percent 
rate to capture the potential effects of 
standards on private consumption (e.g., 
through higher prices for equipment and 
the purchase of reduced amounts of 
energy). This rate represents the rate at 
which “society” discounts future 
consumption flows to their present 
value. This rate can be approximated by 
the real rate of return on long-term 
government debt (i.e., yield on Treasury 
notes minus annual rate of change in the 

Consumer Price Index), which has 
averaged about three-percent on a pre- 
tax basis for the last 30 years. 


Table V.29 shows the forecasted NPV 


at each of the trial standard levels, based 5 


on the AEO2005 energy price forecasts. 
Use of a three-percent discount rate 
increases the present value of future 
equipment-purchase costs and 
operating-cost savings. However, 
because annual operating-cost savings 
in later years grow at a faster rate than 
annual equipment-purchase costs, use 
of a three-percent discount rate 
increases the NPV at most trial standard 
levels. (See TSD, Chapter 10.) Similarly, 
the Department also calculated the 
forecasted NPV in the energy price 
sensitivity analysis based on the 
AEO2006. Table V.30 exhibits the 
forecasted NPV at each trial standard 
level, based on the AEO2006 energy 
price forecasts. 


TABLE V.29.—SUMMARY OF CUMU- 
LATIVE NET PRESENT VALUE FOR 
RESIDENTIAL FURNACES AND BOIL- 
ERS (IMPACTS FOR UNITS SOLD 
FROM 2015 TO 2038) 

[AEO2005 energy price forecast] 


NPV (billion 2004$) 
Trial standard 
7% 3% 
level discount discount 

rate rate 


TABLE V.30.—SUMMARY OF CUMU- 
LATIVE NET PRESENT VALUE FOR 
RESIDENTIAL FURNACES AND BOIL- 
ERS IN THE ENERGY PRICE SENSI- 
TiviTty ANALYSIS (IMPACTS FOR 
UNITS SOLD FROM 2015 TO 2038) 


[AEO2006 energy price forecast] 


: NPV (billion 2004$) 
Trial standard 
7% 3% 
level discount discount 
rate rate 


In addition to national net present 
value, the Department examined the 
regional effects of standards on the net 
present value. Table V.31 shows the 
forecasted NPV at each of the trial 
standard levels for the Northern and 
Southern regions based on the AEO2005 
energy price forecasts. In addition, the 
Department examined the NPV by 
region in the energy price sensitivity 
analysis. Table V.32 shows the NPV at 
each of the trial standard levels for the 
Northern and Southern regions based on 
the AEO2006 energy price forecasts. 
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TABLE V.31.—SUMMARY OF CUMULATIVE NET PRESENT VALUE BY REGION FOR RESIDENTIAL NON-WEATHFRIZED GAS 
; FURNACES (IMPACTS FOR UNITS SOLD FROM 2015 TO 2038) 
[AEO2005 energy price forecast] 


NPV (billion 2004$) 
Southern region 


Northern region 
Trial standard level 


7% 
discount 
rate 


3% 
discount 
rate 


7% 
discount 
rate 


3% 
discount 
rate 


0.02 
0.02 
0.11 
. 0.79 
—6.85 


0.07 
0.07 
0.72 
5.99 


0.01 
0.01 

G82 
—8.29 


0.03 
0.03 
0.11 
1.10 
— 13.90 


TABLE V.32.—SUMMARY OF CUMULATIVE NET PRESENT VALUE BY REGION FOR RESIDENTIAL NON-WEATHERIZED GAS 
FURNACES IN THE ENERGY PRICE SENSITIVITY ANALYSIS (IMPACTS FOR UNITS SOLD FROM 2015 TO 2038) 


[AEQ2006 energy price forecast] 


Trial standard level 


NPV (billion 2004$) 


Northern region 


Southern region 


7% 
discount 
rate 


3% 
discount 
rate 


7% 
discount 
rate 


3% 
discount 
rate 


0.02 
0.02 
0.18 
1.41 
~+5.07 


0.07 
0.07 
0.92 
7.70 
— 3.00 


0.01 
0.01 
—0.01 
— 0.08 
— 


0.04 
0.04 
0.38 
3.51 


c. Impacts on Employment. In 
accordance with the Process Rule, 
section 4(d)(7)(vi), the Department 
estimated the employment impacts of 


the proposed standard on the economy 


in general. 61 FR 36983. As discussed 
above, the Department expects energy 
conservation standards for residential 
furnaces and boilers to reduce energy 
bills for consumers, and the resulting 
net savings to be redirected to other 


forms of economic activity. The 
Department also realizes that these 
shifts in spending and economic activity 
could affect the demand for labor. To 
estimate these effects, the Department 
used an input/output model of the U.S. 
economy using BLS data (as described 
in section IV.G). (See TSD, Chapter 14.) 
This input/output model suggests the 
proposed furnace and boiler standards. 
are likely to slightly increase the net 


demand for labor in the economy. 
Neither the BLS data nor the input/ 
output model used by DOE includes the 
quality or wage level of the jobs. As 
shown in Table V.33, the Department 
estimates that net indirect employment 
impacts from a proposed furnace and 
boiler energy-efficiency standard are 
positive. 


TABLE V.33.—NET NATIONAL CHANGE IN INDIRECT EMPLOYMENT, THOUSANDS OF JOBS IN 2038 


Trial standard level 
(thousands of jobs) 


TSL3 


9.7 


4. Impact on Utility or Performance of 
Products 


As presented in section III.E.1.d, of 
this notice, DOE concluded that none of 
the efficiency levels considered in this 
notice reduce the utility or performance 
_ of residential furnaces and boilers. 
Furthermore, furnace and boiler 
manufacturers currently offer products 
that meet or exceed the proposed 
standards. (42 U.S.C. 
6295(0)(2)(B)(i)(IV)) 


5. Impact of Any Lessening of 


Competition 


The Department considers any 
lessening of competition that is likely to 


result from standards. The Attorney 


General determines the impact, if any, 
of any lessening of competition likely to 
result from a proposed standard, and 
transmits such determination to the 
Secretary together with an analysis of 
the nature and extent of such impact. 


(See 42 U.S.C. 6295(0)(2)(B)(i)(V) and 
(B)(ii)) 

To assist the Attorney General in 
making such a determination, the 


‘Department has provided the 


Department of Justice (DOJ) with copies 
of this notice and the TSD for review. 
The Department will consider DOJ’s 
comments on the proposed rule in 
preparing the final rule. 


| 
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6. Need of the Nation To Conserve 
Energy 


Enhanced energy efficiency also 
produces environmental benefits. The 
expected energy savings from higher 
furnace and boiler standards will reduce 
the emissions of air pollutants and 
greenhouse gases associated with energy 
production and household use of fossil 
fuels. Table V.34 shows cumulative CO», 
SO, and NOx emissions reductions over 
the analysis period. As discussed in 


section III.D.1, the results account for a 
rebound effect-of 15 percent. The 
cumulative CO2, NOx, and SO2 
emissions reductions range up to 341.0 
Mt, 203.4 kt, and 69.0 t, respectively. 
The Department reports annual CO2, 

OQ», and NOx emissions reductions for 
each trial standard level in the 
environmental assessment, a separate 
report in the TSD. 


As discussed in section IV.I, DOE 
reports SO2 emissions reductions at the 


household level instead of reporting ~ 
these emissions from power plants. The 
reported NOx emissions reductions do 
include the impacts of each trial 
standard level at power plants. If NOx 
emissions are subject to emissions caps 
in the evaluation period, the 
Department assumes that the reported 
emissions reductions correspond to the 
production of emissions allowance 
credits. 


TABLE V.34.—SUMMARY OF EMISSIONS REDUCTIONS FOR RESIDENTIAL FURNACES AND BOILERS 
[Cumulative reductions for units sold from 2015 to 2038] 


Emissions 


TSL 1 


TSL 2 


TSL 3 


TSL 4 


CO, (Mt) 


9 
6 
0.7 


19.6 
13 
1.5 


37 
24.5 
2.7 


171.1 
113 
12.7 


The Department also presents its 
results for discounted emissions of COp, 
NOx, and SO2. The Department used the 
same discount rates that it used in 
calculating the NPV (seven percent and 
three percent real) to calculate 
discounted cumulative emission 
reductions. Table V.35 shows the 
discounted cumulative emissions 


TABLE V.35.—SUMMARY OF DISCOUNTED EMISSIONS REDUCTIONS FOR RESIDENTIAL FURNACES AND BOILERS 


impacts for residential furnaces and 
boilers. The Department intends the 
seven-percent and three-percent real 
discount rate values to capture the 
present value of costs and benefits 
associated with projects facing an 
average degree of risk. Other discount 
rates may be more applicable to 
discount costs and benefits associated 


with projects facing different risks and 
uncertainties. The Department seeks 
input from interested parties on the 
appropriateness of using other discount 
rates in addition to seven percent and 
three percent real*to discount future 


emissions reductions. 


[Cumulative reductions for units sold from 2015 to 2038] 


Emissions 


TSL 1 


TSL 2 


TSL 3 


TSL 4 


7% Discount Rate: 


3% Discount Rate: 
(Mt) .. 
NOx (kt) .... 


SOz (kt) 


1.7 
1 
0.1 


44 
2.6 
0.3 


3.6 
2.2 
0.3 


8.9 
5.6 
0.7 


6.9 
4.1 
0.5 


16.9 
10.6 
1.3 


31.8 
18.9 
2.4 


78.1 
49 


5.8 


7. Other Factors 


The Secretary of Energy, in 
determining whether a standard is 
economically justified, may consider 
any other factors that the Secretary 
deems to be relevant. (42 U.S.C. 
6295(0)(2)(B)(i)(VI)) The Department 
recognizes the importance of 
incorporating safe venting systems with 
the use of residential furnace and 
boilers. Consequently, safety was one of 
the factors DOE identified for 
consideration in weighing the benefits 
and burdens of the trial standards. 


C. Proposed Standard 


The Act, at 42 U.S.C. 6295(0)(2)(A), 
specifies that any new or amended 
energy conservation standard for any 
type (or class) of covered product shall 
be designed to achieve the maximum 


improvement in energy efficiency that 
the Secretary determines is 
technologically feasible and 
economically justified. In determining 
whether a standard is economically 
justified, the Secretary must determine 
whether the benefits of the standard 
exceed its burdens. (42 U.S.C. 
6295(o0)(2)(B)(i)) The new or amended 
standard also must “result in significant 
conservation of energy.” (42 U.S.C. 
6295(o0)(3)(B)) 

The Department considers the 
impacts of standards beginning with the 
maximum technologically feasible level, 
i.e., trial standard level 5, to determine 
whether that level was economically 
justified. The Department then 


’ considers less efficient levels until it 


reaches the level which is 
technologically feasible and 


economically justified and saves a 
significant amount of energy. 


To aid the reader as the Department 
discusses the benefits and/or burdens of 
each trial standard level, Table V.36 
presents a summary of quantitative 
analysis results for each trial standard 
level based on the assumptions and ~ 
methodology discussed above. These 
include manufacturing cost estimates, 
equipment lifetimes, and energy prices 
based on the reference case from the 
AEO2005 energy price forecast. 
Additional quantitative results, 
including regional impacts and the 
results of the energy price sensitivity 
analysis, including the life-cycle-cost, 
national energy savings, and regional 
analyses based on the AEO2006 energy 
price forecast, are provided in sections 
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V.B.1.a., V.B.1.b., V.B.3.a., and V.B.3.b., 
above. 

In addition to the quantitative results, 
the Department also considers other 


burdens and benefits that affect 
economic justification. This includes 
the potential impacts on safety, 
reliability and consumers’ utility (i.e., 


TABLE V.36.—SUMMARY OF RESULTS BASED UPON THE AEO2005 ENERGY PRICE FORECAST* 


the ability to replace a furnace or boiler 
with a new, more efficient product, 

without having to make any significant 
modifications to the existing dwelling). 


TSL 1 TSL 2 TSL 3 TSL 4 TSL5 
Primary energy saved (quads) 0.18 0.41 0.69 3.19 6.22 
3% Discount rate ....... 0.09 0.19 0.33 1.52 2.95 
Generation capacity change (GW)*™ ..........ceeceseseeseeeeseesseeseteees 0 0 0 0.1 4 
NPV (2004$billion): 
Industry impacts: 
Industry NPV (2O004G$million) ............... ce ceeeeseeceeeceseeceeeeeeeees (33) to (48) (65) to (114) | (137) to (190) | (64) to (425) | 107 to (720) 
NEW (2%) to (3%) | (4%) to (7%) | (9%) to (12%) | (4%) to (26%) | 7% to (44%) 
Cumulative emissions impacts***: 2 
Mean life-cycle cost savings (2004$): 
Non-Weatherized Gas Furnaces 2 2 2 5 -—731 
Weatherized Gas Furnaces is 73 73 73 73 
Mobile Home Gas Fufndces. .............c:cccccecseseecesesesseeeeseeeeeeee 51 51 18 124 124 = 
Mean Payback Period (years): 
Non-Weatherized Gas! Furnaces. 15 26 23 88 
Weatherized Gas Furnaces ..............cccccceesssceessesesececseeeeseeees 1.6 4.6 4.6 4.6 4.6 
Mobile Home Gas Furnaces 31 25 25 


* Parentheses indicate negative (—) values. 


standard level 5, the maximum 
technologically feasible level, for each 
product class. Trial standard level 5 will 
likely save 6.22 quads of energy through 
2038, an amount the Department 
considers significant. Discounted at 7 
percent, the energy savings through 
2038 would be 1.18 quads. For the 
Nation as a whole, trial standard level 
5 would result in a net cost of $17.5 
billion in NPV. The emissions impacts 

( are 341 Mt of COQ2,19 203 kt of NOx,?° 
and 69.0 kt of SO2.?1 Total generating 
capacity in 2030 increases by 4.0 

gigawatts (GW) under trial standard 

. level 5, due to projected switching from 


19 For all of the TSLs, CO2 emissions impacts 
include physical reductions at power plants and 
households. 

20 For all of the TSLs, NOx emissions impacts 
include physical reductions at power plants and 
households as well as production of emissions 
allowance credits where NOx emissions are subject 
to emissions caps. 

21 For all of the TSLs, SO2 emissions impacts 
include physical reductions at households only. 


First, the Department considered trial 


** Reductions in installed generation capacity by the year 2030 based on AEO2005 Reference Case. ~ 
*** CO. emissions impacts include physical reductions at power plants and households. NOx emissions impacts include physical reductions at 


power plants and households as well as production of emissions allowance credits where NOx emissions are subject to emissions caps. SO» 
emissions impacts include physical.reductions at households only. 


gas furnaces to electric heating 
equipment. 

At trial standard level 5, the average - 
consumer would experience a 
significant increase in life-cycle costs 
for most product classes. Purchasers of 
non-weatherized gas furnaces would 
lose on average $731 over the life of the 
product in present value terms and 
purchasers of gas-fired boilers would 
lose on average $795 in present value 
terms.22 The Department found at trial 
standard level 5 that 91 percent of 
households in the South have a life- 
cycle net cost. The Department’s life- 
cycle cost analysis shows that over 80 
percent of all non-weatherized gas 
furnace consumers in the southern 
region (approximately 16 million 
households) would experience net 
increases in their life-cycle costs of 


22 Non-weatherized gas furnaces are the most 
prominent class of residential furnaces and boilers 
accounting for approximately 72 percent of the total 
industry sales and approximately 81 percent of 
residential furnace sales. Gas-fired boilers are the 
most prominent class of residential boilers 
accounting for 6 percent of the total industry sales 
and 61 percent of residential boiler sales. 


more than $500 and a small (four- 
percent), but significant percentage of 
these households might experience net 
increases in life-cycle costs of over 
$1700. Furthermore, the life-cycle cost 
analysis indicates that on average, the 
mean LCC savings would be negative for 
88 percent of households in the Nation 
with non-weatherized gas furnaces at 
TSL 5. Reinforcing the primary LCC 
result, the Department estimates that the 
mean payback period of all product 
classes except for weatherized gas 
furnaces would be substantially longer 
than the mean lifetime of these furnaces. 
The change in industry value (INPV) 
ranges from an increase of $107 million 
to a decrease of $720 million. The 
magnitude of the impacts is largely 
determined by the cashflow results for 
the non-weatherized gas furnaces. For 
this product class, the impacts are 
driven primarily by the assumptions 
regarding future product shipments and 
the ability to offer differentiated 
products that command a premium 
mark-up. The Department recognizes 
the significant difference between the 
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shipments forecasted by the NES and 
those anticipated by manufacturers. The 
Department is concerned with an 
increase in total installed cost of $1519 
for non-weatherized gas furnaces, or 82 
percent. With an increase of that size, 
there is a significant risk of consumers 
switching to other heating systems, 
including heat pumps and electric 
resistance heating. The Department also 
recognizes that the ability to maintain a 
full product line is more difficult at 
higher standard levels. Therefore, the 
Department places more weight on the 
two-tiered markup scenario for non- 
weatherized gas furnaces at trial 
standard level 5. In particular, if the 
high range of impacts is reached as DOE 
expects, trial standard level 5 could 

* result in a net loss of $498 million to the 
non-weatherized gas furnace industry. 

After carefully considering the 
analysis, comments on the ANOPR, and 
the benefits versus burdens, the 
Secretary concludes that at trial 
standard level 5 the benefits of energy 
savings and emissions impacts would be 
outweighed by the potential! multi- 
billion dollar negative net economic 
cost to the Nation, the economic burden 
on consumers, and the large capital- 
conversion costs that could result in the 
large reduction in INPV for 
manufacturers. Consequently, the 
Secretary has concluded that trial 
standard level 5, the maximum 
technologically feasible level, is not 
economically justified. 

Next, the Department considered trial! 
standard level 4, which specifies a 90- 
percent AFUE for non-weatherized gas" 
furnaces and 85-percent AFUE for gas- 
fired boilers. Primary energy savings 
would likely be 3.19 quads of energy 
through 2038, which the Department 
considers significant. Discounted at 7 
percent, the energy savings through 
2038 would be 0.61 quad. For the 
Nation as a whole, trial standard level 
4 would result in a net savings of $0.06 
billion in NPV. The emissions impacts 
are 171 Mt of CO2, 113 kt of NOx, and 
12.7 kt of SO>. Total generating capacity 
in 2030 under trial standard level 4 
would increase by 0.1 GW. This would 
be due to the projected switching from 
gas furnaces to electric heating 
equipment. 

At trial standard level 4, consumers 
would experience an increase in life- 
cycle costs for oil-fired furnaces and a 
decrease in life-cycle costs for the other 
five product classes. Purchasers of non- 
weatherized gas furnaces would save, 
on average, $5 over the life of the 
product in present value terms, and 
purchasers of gas-fired boilers would 
save, on average, $232 over the life of 
the boiler in present value terms. The 


Department found that 39 percent of 
households with non-weatherized gas. 
furnaces would experience a net cost, 
and 25 percent of households with non- 
weatherized gas furnaces would 
experience a net gain. 

The Department also examined the 
regional impacts to consumers of non- 
weatherized gas furnaces in Northern 
and Southern climates separately. 
Because TSL 4 requires the use of 
condensing technology for non- 
weatherized gas furnaces, a majority of 
the affected consumers in the South 
would experience a significant increase 
in total installed cost. Sixty-three 
percent of consumers in the South with 
non-weatherized gas furnaces would 
experience an increase in total installed 
cost greater than $500, while a small, 
but significant (approximately 2 
percent) of these consumers would 
experience an increase in total installed 
cost of more than $900. In the Southern 
region, where the operating cost savings 
of condensing technology are less 
important, these substantial increases in 
total installed costs lead to increased 
life-cycle tosts. The Department found 
that the majority, 57 percent, of 
households in the South with a non- 
weatherized gas furnace would 
experience a life-cycle net cost, while 23 
percent would experience a net gain. At 
trial standard level 4, the average net 
LCC increase to the Southern consumer 
with a non-weatherized gas furnace is 
$79, while the average net decrease to 
the Northern consumer with a non- 
weatherized gas furnace is $79. Almost 
half of the consumers in the northern 
region with a non-weatherized gas 
furnace would not be affected by the 
standard because the equipment the 
household currently uses already meets 
or exceeds the trial standard level 4 
efficiency level (i.e., 90-percent AFUE). 
However, 81 percent of Southern 
consumers with a non-weatherized gas 
furnace would be impacted by the 
standard. Seventy percent of those 
Southern consumers with non- 
weatherized gas furnace impacted by 
the standard would experience an 
increase in life-cycle cost. The 
Department’s life-cycle cost analysis 
shows that ten percent of all non- 
weatherized gas furnace consumers in 
the southern region (approximately 2 
million households) would experience 
net increases in their life-cycle costs of 
more than $500 and a small (seven 
percent), but significant percentage of 
these households would experience net 
increases in life-cycle costs of over 
$700. Reinforcing this primary LCC 
result, the Department estimates that the 
mean payback period of non- 


weatherized gas furnaces in the 
Southern climate would be substantially 
longer than the mean lifetime of these 
furnaces. 

The Department also considers the 
impact of proposed standard level TSL 
4 on industry. The change in industry 
value ranges from a loss of $64 million * 
to a loss of $425 million, which could 
potentially cause up to a 26 percent 
drop in total industry value. The 
magnitude of impacts is still largely 
determined by the cashflow results for 
the non-weatherized gas furnaces. For 
this product class, the impacts continue 
to be driven primarily by the 
assumptions regarding future product 
shipments and the ability to offer 
differentiated products. Although the 
impacts will not be as severe as 
“expected for TSL 5 for the non- 
weatherized gas furnace industry, the 
magnitude of the impacts would still be 
determined primarily by the 
assumptions regarding future product 
shipments and the ability to offer 
differentiated products that command a 
premium markup. Although the range of 
possible impacts is not as large as TSL 
5, the Department still recognizes the 
significant differences between the 
shipments forecast by the NES analysis 
and those anticipated by manufacturers. 
Furthermore, the Department believes 
that with an increase in total installed 
cost of $571 for non-weatherized gas 
furnaces, or 31 percent, for example, 
there is a significant risk of consumers 
switching to other heating systems, 
including heat pumps and electric 
resistance heating. Additionally, some 
product classes would require large, 
product-conversion costs because the 
products would require new heat- 
exchanger designs to meet the efficiency 
requirements established in trial 
standard level 4. Even though the ability 
for manufacturers to differentiate 


. products is greater at TSL 4 than at TSL 


5, it will still be harder for 
manufacturers to differentiate products 
because all of the products offered in 
TSL 4 for non-weatherized gas furnaces | 
use condensing technology. In 
particular, if the high range of impacts 
is reached as DOE expects, trial 
standard level 4 could result in a net 
loss of $295 million to the non- 
weatherized gas furnace industry. 

After carefully considering the results 
of the analysis, comments on the 
ANOPR, and the benefits versus 
burdens, the Secretary concludes that at 
trial standard level 4, the benefits of 
energy savings and emissions impacts 
would still be outweighed by the 
economic burden on consumers as 
indicated by large increase in total 
installed cost, the high percentage of, 
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and disproportionate negative life-cycle 
cost impacts to Southern households, 
and the large capital conversion costs 
that could result in the large reduction 
in INPV for manufacturers. 
Consequently, the Secretary has 
concluded that trial standard level 4 is 
not economically justified.2% 

Next, the Department considered trial 
standard level 3. Trial standard level 3 

will likely save 0.69 quad of energy 
' through 2038, an amount the 
Department considers significant. 
Discounted at 7 percent, the energy 
_ savings through 2038 would be 0.13 
quads. For the Nation as a whole, trial 
standard level 3 would result in a net 
benefit in NPV of $0.53 billion. The 
emissions impacts are 37.0 Mt of CO, 
24.5 kt of NOx, and 2.7 kt of SO. Total 
generating capacity in 2030 under trial 
standard level 3 is unchanged compared 
to the base case. 

At trial standard level 3, purchasers of 
non-weatherized gas furnaces would 
save, on average, $2 over the life of the 
product and purchasers of gas-fired 
boilers would save, on average, $232. At 
trial standard level 3, the Department 
found that 44 percent of households in 
the South with a non-weatherized gas 
furnace would experience a net life- 
cycle cost. Nationwide, the Department 
estimates that 32 percent of households 
with non-weatherized gas furnaces 
would experience a net cost. Of these 
affected households, the increase in net 
cost is a result of the increased unit 
installation costs, which account for 
equipment redesign to adequately 
address the safety of these products at 
81-percent AFUE for non-weatherized 
gas furnaces and mobile home furnaces. 
Reinforcing the primary LCC result, the 
Department estimates that the mean 
payback period for two of the product 
classes to be substantially longer than 
the mean lifetime of these products. 

Additionally, trial standard level 3 
includes a standard for non-weatherized 
gas furnaces and for mobile home gas 
furnaces at 81-percent AFUE. The 
Department is concerned that at this 
level, there may be an increased risk of 
safety concerns with this equipment due 
to venting issues. Some manufacturers 
believe that the margin of safety is 
diminished in many instances at 81- 


23 The Department further examined its decision 
to reject TSL 4 in the energy price sensitivity 
analysis using AEO2006. A discussion of the results 
for the energy price sensitivity analysis and the 
rationale for rejection based on these results are 
presented at the end of this section. 


percent AFUE, and some manufacturers 
commented that they would not be 
willing to accept the risk and/or cost 
involved in producing a full line or 
family of products at 81-percent AFUE. 
This potential safety concern is a factor 
that the Secretary considers relevant. 
Based on the Department’s evaluation of 
all the information considered during 
the rulemaking, the Department believes 
that a standard at 81-percent AFUE 
could pose a potential for safety 
problems for some consumers as 
discussed in section IV.B.3. 

The change in INPV ranges between a 
loss of $190 million and a loss of $137 
million. Furthermore, some 
manufacturers stated they would likely 
use a de-rating strategy to reduce the 
increased capital costs associated with 
trial standard level 3. Consequently, the 
variety of products offered by the 
manufacturers would be reduced by 
eliminating some of the higher-capacity 
models to reduce the negative impacts. 
Consumers would experience an 
increase in total installed cost of $77 for 
non-weatherized gas furnaces, or 4 
percent, as provided in Chapter 8 of the 
TSD. Consequently, based on the . 
information provided by manufacturers, 
there could be a risk of consumers 
switching to other heating systems, 
including heat pumps and electric 
resistance heating, as further detailed in 
the shipments forecast discussion in 
section IV.F.6. For the furnace industry 
alone, the industry value would 
decrease from 9.1 percent to 11.6 
percent. 

After carefully considering the 
analysis, comments on the ANOPR, and 
the benefits versus burdens, the 
Secretary concludes that, at trial 
standard level 3, the benefits of energy 
savings and emissions impacts would be 
outweighed by the burdens of negative 
economic impacts to some consumers 


‘and to the manufacturers, and in 


particular, the potential for safety 
problems for some consumers. 
Consequently, the Secretary has 
concluded that trial standard level 3 is 
not economically justified. 

Next, DOE considered trial standard 
level 2. Primary energy savings at this 
level would likely be 0.41 quad of 
energy through 2038, which the — 
Department considers significant. 
Discounted at 7 percent, the energy 
savings through 2038 would be 0.08 
quad. For the Nation as a whole, trial 
standard level 2 would result in a net 
savings of $0.65 billion in NPV. The 


emissions impacts are 19.6 Mt of CO>, 
13.0 kt of NOx, and 1.5 kt of SO>. Total 
generating capacity in 2030 under trial 
standard level 2 is unchanged compared 
to the base case. 


At trial standard level 2, purchasers of 
non-weatherized gas furnaces would 
save, on average, $2 over the life of the 


‘product and purchasers of gas-fired 


boilers would save, on average, $232. 
The Department’s analysis indicates that 
no households with non-weatherized 
gas furnaces would experience a net 
life-cycle cost at TSL 2, including 
Southern households. The mean 
payback periods are less than the 
average equipment lifetime for all 


- product classes at trial standard level 2. 


For example, the mean payback period 
for non-weatherized gas furnaces at trial 
standard level 2 is 1.5 years. 


The change in industry value ranges 
from a loss of INPV of $114 to a loss of 
$65 million. Trial standard level 2 could 
cause up to a 6-percent loss in INPV for 
the furnace industry and up to a 12- 
percent loss in INPV for the boiler 
industry. Furthermore, the Department 
believes manufacturers of non- 
weatherized gas furnaces would still be 
able to differentiate their premium 
products and retain profitability 
margins. 

Trial standard level-2 includes a 
standard for non-weatherized gas 
furnaces and for mobile home gas 
furnaces at 80-percent AFUE. Based on 
its evaluation of all the information 
considered during the rulemaking, the 
Department believes that a standard at 
80-percent AFUE would not result in 
safety problems for consumers. 
However, trial standard level 2 also 
includes a standard for weatherized gas 
furnaces at 83-percent AFUE. The 
Department is concerned with the safety 
and cost of ensuring the safety of 
weatherized gas furnaces at this level, 
due to possible condensation in the heat 
exchanger, and is seeking comment on 
this issue. 


After carefully considering the 
analysis, comments on the ANOPR, and 
the benefits and burdens, the Secretary 
concludes that this standard saves a 
significant amount of energy and is 
technologically feasible and 
economically justified. Therefore, the 
Department today proposes to adopt the 
energy conservation standards for 
residential furnaces and boilers at trial 
standard level 2. 
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TABLE V.37.—SUMMARY OF RESULTS BASED ON THE AEO2006 ENERGY PRICE FORECAST * 


TSL 1 


TSL 2 TSL 3 TSL 4 


Primary energy saved (quads) 


7% Discount rate .. 
3% Discount rate 
NPV (2004$billion): 
7% Discount rate 
3% Discount rate 
Mean life-cycle cost savings (2004$): 
Non-Weatherized Gas Furnaces 
Weatherized Gas Furnaces 
Oil-Fired Furnaces 
Gas Boilers 


2 

2 
10 
196 


Oil-Fired Boilers 


61 


Mobile Home Gas Furnaces 
Mean Payback Period (years): 
Non-Weatherized Gas Furnaces 
Weatherized Gas Furnaces 
Oil-Fired Furnaces 
Gas Boilers 
Oil-Fired Boilers 
Mobile Home Gas Furnaces 


71 


1.6 
1.4 
0.2 
10 
0.8 
3.6 


0.18 
0.03 
0.09 


0.43 
1.53 


0.41 
0.08 
- 0.2 


0.7 
0.13 
0.33 


3.2 
0.61 
1.52 


0.82 
3.02 


0.9 1.83 


13.6 


2 
86 
167 
299 
61 
71 


63 


1.6 
4 
0.6 
10 
0.8 
3.6 


* Parentheses indicate negative (—) values. 


** Reductions in installed generation capacity by the year 2030 based on AEO2005 Reference Case. 


In addition to the Department’s NOPR 
analyses based on the AEO2005 energy 
price forecast, the Department analyzed 
the impact of the AEO2006 energy price 
forecasts on the LCC and PBP analysis 
and the national impact analysis. Table 
V.37 presents a summary of the results 
using AEO2006. As explained in section 
IV.C.4., AEO2006 provides a 
significantly higher price forecast for 
natural gas and fuel oil over the analysis 
period. The Department took into 
consideration the effect that these 
increased energy prices would have on 
the analysis at each trial standard level 
through an energy price sensitivity 
analysis and presented the results in 
sections V.B.1.a., V.B.1.b., V.B.3.a., and 
V.B.3.b. In particular, the Department 
was interested in seeing whether the 
results from the energy price sensitivity 
analysis would change the Department’s- 
proposed standard level (TSL 2) as 
presented above. The Department 
believes that the results from the energy 
price sensitivity analysis warrant the 
most discussion in its rejection of TSL 
4. Based on the AEO2006 energy price 
forecast, the consumer economics at 
TSL 5 are still unattractive, especially 
for non-weatherized gas furnaces and 
gas boilers (the prominent product 
classes). At TSL 3, although the 
consumer economics are attractive 
based on the energy price sensitivity 
analysis using the AEO2006 energy 
price forecast, the Department is 
unwilling to impose the associated 
safety risk on consumers as explained 
above. 


At TSL 4, the Department found that 
the nation as a whole would experience 


a net savings of $1.83 billion in NPV 
using the energy price sensitivity 
analysis (compared to $0.06 billion in 
NPV based on AEO2005). This is a 
significant increase in national savings 
as a result of increased energy prices. In 
addition, the consumer, on average, 
would save $58 more in life-cycle 
savings as compared to the AEO2005 
analysis. Purchasers of non-weatherized 
gas furnaces would save, on average, 
$63 over the life of the product and 
purchasers of gas-fired boilers would 
save, on average, $299 over the life of 
the boiler. However, the Department 
found that 35 percent of households 
with non-weatherized gas furnaces 
across the nation would still experience 
a net cost. 


The Department also examined the 
regional impacts to consumers of non- 
weatherized gas furnaces in the 
Northern and Southern climate zones 
separately for the energy price 
sensitivity analysis using the AEO2006 
energy price forecast. Just as the 
AEO2005 regional analysis showed, the 
Department found differential impacts 
between Northern and Southern 
consumers using non-weatherized gas 
furnaces in the energy price sensitivity 
analysis. While only 20 percent of 
households with non-weatherized gas 
furnaces in the Northern region would 
be negatively impacted by TSL 4, a 
majority of households in the Southern 
region with non-weatherized gas 
furnaces (53 percent) would be 
negatively impacted by a condensing 
standard. The consumer in the South 
with a non-weatherized gas furnace, on 
average, would experience an increase 


in LCC of $20, while the Northern 
consumer with a non-weatherized gas 
furnace, on average, would experience a 
decrease in LCC of $138. Almost half of 
the consumers in the North with a non- 
weatherized gas furnace (48 percent) 
would not be affected by the standard 
because the equipment that the 
household currently uses already meets 
or exceeds the trial standard level 4 
efficiency level (i.e., 90-percent AFUE), 
just as the AEO2005 analysis showed. In 
contrast, 81 percent of Southern 
consumers with a non-weatherized gas 
furnace would be impacted by the 
standard. Of those 81 percent impacted 
consumers with a non-weatherized gas 
furnace in the Southern region, 65 
percent would experience an increase in 
LCC and 33 percent would experience a 
decrease in LCC. This is only a five 
percentage point decrease in the number 
of adversely impacted Southern 
consumers as compared to the AEO2005 
analysis results. Most consumers in the 
South with a non-weatherized gas 
furnace would experience an increase in 
total installed cost of at least $500, as 
the AEO2005 and AEO2006 analysis 
results showed. Even though DOE 
forecasts the price of energy to increase 
significantly in the energy price 
sensitivity analysis using AEO2006, 
many consumers in the South will still 
experience an increase in life-cycle-cost. 
Consequently, the Department’s life- 
cycle cost analysis shows that 8 percent 
of all non-weatherized gas furnace 
consumers in the southern climate zone 
(approximately 1.6 million consumers) 
would experience net increases in their 
life-cycle costs of more than $500 and 
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7 percent of these consumers 
(approximately 100,000 households) 
would experience a significant net 
increase in life-cycle-costs over $700. 
Reinforcing its primary LCC result and 
the AEO2005 analysis, the Department 
estimates, using the AEO2006 energy 
price forecast, that the mean payback 
period of non-weatherized gas furnaces 
in the Southern climate would still 
exceed the mean lifetime of these 
furnaces. 

While the Secretary recognizes the 
increased economic benefits to the 
nation as a result of TSL 4 under the 
increased energy price forecast, 
AEO2006, as captured by the energy 
price sensitivity analysis, the Secretary 
still concludes that the benefits of a 
federal standard at TSL 4 would still be 
outweighed by the economic burden 
that would be placed upon consumers 
in the South. Consequently, the 
Secretary has concluded that the energy 
price sensitivity analysis which’ 
addresses the effects of the AEO2006 
energy price forecast does not change 
the Department’s rejection of TSL 4, and 
its choice of TSL 2 as the proposed 
standard level. 


VI. Procedural Issues and Regulatory 
Keview 
A. Review Under Executive Order 12866 


The Department has determined 
today’s regulatory action is an 


“economically significant” action” 
under section 3(f)(1) of Executive Order 
12866, ‘Regulatory Planning and 
Review.” 58 FR 51735 (October 4, 1993). 
Accordingly, today’s action required a 
regulatory impact analysis (RIA) and, 
under the Executive Order, was subject 
to review by the Office of Information 
and Regulatory Affairs (OIRA) in the 
OMB. The Department presented to 
OIRA for review the draft proposed rule 
and other documents prepared for this 
rulemaking, including the RIA, and has — 
included these documents in the 
rulemaking record. They are available 


for public review in the Resource Room - 
of DOE’s Building Technologies ~ 


Program, Room 1J—018, 1000 
Independence Avenue, SW., 
Washington, DC, (202) 586-9127, 
between 9 a.m and 4 p.m., Monday 
through Friday, except Federal holidays. 

The RIA is contained in the TSD 
prepared for the rulemaking. The RIA 
consists of: (1) A statement of the 
problem addressed by this regulation, 
and the mandate for government action; 
(2) a description and analysis of the 
feasible policy alternatives to this 
regulation; (3) a quantitative comparison 
of the impacts of the alternatives; and 
(4) the national economic impacts of the 
proposed standard. 

The RIA calculates the effects of 


feasible policy alternatives to residential. 


furnace and boiler standards, and 


provides a quantitative comparison of 
the impacts of the alternatives. The 
Department evaluated each alternative 
in terms of its ability to achieve 
significant energy savings at reasonable 
costs, and compared it to the 
effectiveness of the proposed rule. The | 
Department analyzed these alternatives 
using a series of regulatory scenarios as 
input to the NES/Shipments Model for 
furnaces and boilers, which it modified 
to allow inputs for these measures. 


The Department identified the 
following major policy alternatives for 
achieving increased furnace and boiler 
energy efficiency: 


e No new regulatory action; 

e¢ Consumer rebates; 

e Consumer tax credits; 

e Manufacturer tax credits; 

¢ Voluntary energy-efficiency targets; 
Bulk government purchases; 

e Early replacement incentives; and 


e Regional performance standards 
(climates 25000 heating degree days and 
climates 26000 heating degree days). 


The Department evaluated each — 
alternative in terms of its ability to 
achieve significant energy savings at 
reasonable costs, and compared it to the 
effectiveness of the proposed rule. 


TABLE V1I.1.—NON-REGULATORY ALTERNATIVES TO STANDARDS 


Net present value** 
Energy (billion $) 
Policy alternatives savings* 7% 3% 
(quads) discount discount 
rate rate 
Regional Performance Standards for NWGF***: ; 
Regional Performance Standards for NWGF***: 


*Energy savings are in source quads. 


**Net present value is the value in the present of a time series of costs and savings. The Department determined the net present value from 


2015 to 2038 in billions of 2004 dollars. 


*** For non-weatherized gas furnaces (NWGF) only with national performance standard set at TSL 2, the ener 
net present value is $0.03 billion with a 7-percent discount rate and $0.10 billion with a 3-percent discount rate. 


savings is 0.01 quads. The 
he Department analyzed two 


scenarios, the first with cold states having 5000 heating degree days (HDD) or more and the second with 6000 HDD or more. 


The net present value amounts shown 
in Table V1.1 refer to the NPV for 
residential consumers. The costs to the 
government of each policy (such as 


rebates or tax credits) are not included 


in the costs for the NPV since, on 


balance, consumers are both paying for 


(through taxes) and receiving the 


benefits of the payments. The following 
paragraphs discuss each of the policy 
alternatives listed in Table V1.1. (See 
TSD, RIA.) 
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No new regulatory action. The case in 
which no regulatory action is taken with 
regard to furnaces and boilers 
constitutes the “base case” (or ‘“‘No 
Action’’) scenario. In this case, between 
the years 2015 and 2038, furnaces and 
boilers are expected to use 101 quads of 
primary energy. Since this is the base 
case, energy savings and NPV are zero 
by definition. 

Rebates. If consumers were offered a 
rebate that covered a portion of the 
incremental price difference between 
products meeting baseline efficiency 
levels and those meeting the energy 
efficiency levels in trial standard level 
2, the Department estimates that the 
percentage of consumers purchasing the 
more-efficient products would increase 
by 2 percent to 34 percent, depending 
on the product class. The Department 
assumed the impact of this policy 
would be to permanently transform the 
market so that the shipment-weighted 
efficiency gain seen in the first year of 
the program would be maintained 
throughout the forecast period. At the 
estimated participation rates, the rebates 
would provide 0.078 quads of national 
energy savings and an NPV of $0.086 
billion (at a seven-percent discount 
rate). Although DOE estimates that 
rebates will provide national benefits, 
they are much smaller than the benefits 
resulting from national performance 
standards. Thus, the Department 
rejected rebates as a policy alternative to 
national performance standards. 

Consumer Tax Credits. If consumers 
were offered a tax credit equivalent to 
the amount mentioned above for 
rebates, the Department’s research 
suggests that the number of consumers 
buying a furnace or boiler that would 
take advantage of the tax credit would 
be approximately 60 percent of the 
number that would take advantage of 
rebates. Thus, as a result of the tax 
credit, the percentage of consumers 
purchasing the more-efficient products 
would increase by 1 percent to 20 
percent, depending on the product 
class.. The Department assumed the 
impact of this policy would be to 
permanently transform the market so 
that the shipment-weighted efficiency 
gain seen in the first year of the program 

would be maintained throughout the 
forecast period. The Department 
estimated that tax credits would yield a 
fraction of the benefits that rebates 
would provide. The Department rejected 
rebates, as a policy alternative to 
national performance standards, 
because the benefits that rebates provide 
are much smaller than those resulting 
from performance standards. Thus, 
because consumer tax credits provide 
even smaller benefits than rebates, the 


Department also rejected consumer tax 
credits as a policy alternative to national 
performance standards. 

The Energy Policy Act of 2005 
includes tax credits for very high 
efficiency furnaces and boilers with 
AFUE of 95 percent or higher. Although 
the Department recognizes this 
requirement, this RIA focuses only on 
non-regulatory approaches to promoting 
the proposed standard, which is well 
below 95-percent AFUE. Thus, the 
Department’s action to promote 95- 
percent-AFUE products does not affect 
this RIA. 

Manufacturer Tax Credits. The 
Department believes even smaller 
benefits would result from availability 
of a manufacturer tax credit program 
that would effectively result in a lower 
price to the consumer by an amount that 
covers part of the incremental price 
difference between products meeting 
baseline efficiency levels and those 
meeting trial standard level 2. Because 
these tax credits would go to 
manufacturers instead of consumers, the 
Department believes that fewer 
consumers would be aware of this 
program relative to a consumer tax 
credit program. The Department 
assumes that 50 percent of the 
consumers who would take advantage of 
consumer tax credits would buy more- 
efficient products offered through a 
manufacturer tax credit program. Thus, 
as a result of the manufacturer tax 
credit, the percentage of consumers 
purchasing the more-efficient products 
would increase by 0.6 percent to 10 
percent (i.e., 50 percent of the impact of 
consumer tax credits), depending on the 
product class. 

The Department assumed the impact 
of this policy would be to permanently 
transform the market so that the 
shipment-weighted efficiency gain seen 
in the first year of the program will be 
maintained throughout the forecast 
period. The Department estimated that 
manufacturer tax credits would yield a 
fraction of the benefits that consumer 
tax credits would provide. The 
Department rejected consumer tax 
credits as a policy alternative to national 
performance standards because the 
benefits that consumer tax credits 
provide are much smaller than those 
resulting from performance standards. 
Thus, because manufacturer tax credits 
provide even smaller benefits than 
consumer tax credits, the Department 
also rejected manufacturer tax credits as 


_ a policy alternative to national 


performance standards. 

Voluntary Energy-Efficiency Targets. 
The Federal government’s Energy Star 
program currently has voluntary energy- 
efficiency targets for non-weatherized 


gas furnaces and gas boilers. Equipment 
purchases that result from the Energy 


. Star program, and hence the impact of 


that program, already are reflected in 
the Department’s “base case”’ scenario. 
The Department evaluated the potential 
impacts of increased marketing efforts 
within the Energy Star program that 
would encourage purchase of products 
meeting the trial standard level 2 
efficiency levels. The Department 
modeled the voluntary efficiency 
program based on this scenario and 
assumed that the resulting shipment- 
weighted efficiency gain would be 
maintained throughout the forecast 
period. The Department estimated that 
the enhanced effectiveness of voluntary 
energy-efficiency targets would provide 
0.046 quads of national energy savings 
and an NPV of $0.074 billion (at a 
seven-percent discount rate). Although . 
this would provide national benefits, 
they are much smaller than the benefits 
resulting from national performance 
standards. Thus, the Department 
rejected use of voluntary energy- 
efficiency targets as a policy alternative 
to national performance standards. 

GAMA commented that, when DOE 
considers voluntary programs, it should 
survey the types of the programs used 
in various States, and extrapolate those 
results to other States and regions that 
do not avail themselves of voluntary 
programs or whose programs are less 
successful. (GAMA, No. 67 at p. 8) The 
Department considered State voluntary 
Proj rams in the RIA. 

Early Replacement Incentives. This 
policy alternative envisions a program 
to replace old, inefficient furnaces and 
boilers with models meeting the 
efficiency levels in trial standard level 
2. The Department modeled this policy 
by projecting an increase in the number 
of such replacements equal to 20 
percent of the number of replacements 
for failed equipment. It assumed the 
program would last as long as it takes 
to completely replace all of the eligible 
existing stock in the year that the 
program begins (2015). The Department 
estimated that such an early 
replacement program would provide 
0.025 quads of national energy savings 
and an NPV of $0.059 billion (at a 
seven-percent discount rate). Although 
DOE estimates that this early 
replacement program will provide 
national benefits, they are much smaller 
than the benefits resulting from national 
performance standards. Thus, the 
Department rejected early replacement 
incentives as a policy alternative to 
national performance standards. 

Bulk Government Purchases. Under 
this policy alternative, the government 
sector would be encouraged to purchase 
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increased amounts of equipment that 
meet the efficiency levels in trial 
standard level 2. Federal, State, and 
local government agencies could 
administer such a program. At the 
Federal level, this would be an 
enhancement to the existing Federal 
Energy Management Program (FEMP). 
The Department modeled this program 
by assuming an increase in installation 
of equipment meeting the efficiency 
levels of trial standard level 2 among 
those households for whom government 
agencies purchase or influence the 
purchase of furnaces and boilers. The 


- Department estimated that bulk 


government purchases would provide 
0.005 quads of national energy savings 
and an NPV of $0.006 billion (at a 
seven-percent discount rate), benefits 
which are much smaller than those 
estimated for national performance 
standards. The Department rejected bulk 
government purchases as a policy 
alternative to national performance 
standards. 


Regional Performance Standards. The 
Department considered two alternatives 
based on heating degree days. These 
alternatives contemplate efficiency 
standards for non-weatherized gas 
furnaces only, depending on the region 
of the country. The Department 
modeled the policy of regional. 
performance standards by aggregating 
States into two broad geographic regions 
based on climate (i.e., based on heating 
degree days). In the first alternative, 
DOE defines the cold climate as having 
5,000 or more heating degree days and. 
would include the cold-climate States, 
including the New England, Middle 
Atlantic, East North Central, West North 
Central, Mountain (northern part only 
including Colorado, Idaho, Montana, 
Utah, Wyoming), and Pacific Census 
divisions (northern part only including 
Alaska, Oregon and Washington), and 
West Virginia; and warm-climate States 
would include the South Atlantic (with 
the exception of West Virginia), East 
South Central, Mountain (southern part 
only including Arizona, Nevada and 
New Mexico), West South Central, and 
Pacific (southern part only including 
California and Hawaii) Census 
divisions. For the second alternative, 
greater than 6000 heating degree days, 
the cold-climate States do not.align 
closely with the Census divisions and 
include the states of Alaska, Colorado, 
Connecticut, Idaho, Illinois, Iowa, 
Maine, Massachusetts, Michigan, 
Minnesota, Montana, Nebraska, New 
Hampshire, New York, North Dakota, 
South Dakota, Utah, Vermont, 
Wisconsin, Wyoming; the warm-climate 


States would include the rest of U.S. 
States. 
The Department selected the 


efficiency level for this alternative based 


on maximizing consumer NPV. The 
standard that yields the maximum 
consumer NPV at a seven-percent 
discount rate for the cold-climates (i.e., 
25,000 heating degree days and >6,000 
heating degree days) is trial standard 
level 4, with trial standard level 2 for 
the warm climates. Both alternatives 
yield greater energy savings and 
national NPVs than the standards 


proposed today. However, as discussed 


above, the Department lacks authority to 
adopt regional standards, so it must 
reject these alternatives. (42 U.S.C. 
6291(6)(A)) 
However, DOE does have authority to 

grant State petitions for an exemption 
from Federal preemption of higher State 
standards, if the State filing the petition 
demonstrates that its higher standards 
are needed to meet State or local energy 
interests that (1) are substantially 
different from those in the U.S. 
generally and (2) are such that the costs, 
benefits, burdens, and energy savings 
resulting from the State’s standards, 
considered in light of the State’s energy 
plan, would outweigh the costs, 
benefits, burdens, and energy savings of 
alternative approaches. (42 U.S.C. 
6297(d)) In addition, the Department 
must reject the petition if ‘‘interested 
persons” establish that the State 
regulation would ‘significantly burden 
manufacturing, marketing, distribution 
sale or servicing” of the covered 
equipment on a national basis. (42 
U.S.C. 6297(d)) Each of the regional 
standards alternatives evaluated, DOE 
believes, is representative of the energy 
and national NPV impacts that would 
occur if States in the cold-climate 
regions were to make a case that 
unusual and compelling State or local 
energy interests exist and DOE were to 
grant State petitions for exemption from 
Federal standards. In the first case— 
cold climate greater or equal to 5,000 
heating degree days—the regional 
standards would save 1.72 quads of 
energy for non-weatherized gas furnaces 
only, which compares to 0.01 quads 
forecasted to be saved by today’s 
proposed rule. In the second case—cold 
climate greater or equal to 6,000 heating 


. degree days—DOE found that the 


regional standards would save 0.20 
quads ofenergy. 

National Performance Standards (TSL 
2). The Department proposes to adopt 
the efficiency levels listed in section 
V.C. As indicated in the paragraphs 
above, with the exception of regional - 
performance standards which the 
Department has determined it cannot 


promulgate, none of the alternatives 
DOE examined would save as much 
energy as the proposed standards. Also, 
several of the alternatives would require 
new enabling legislation, such as 
consumer or manufacturer tax credits, 
since authority to carry out those 
alternatives does not presently exist. 


B. Review Under the Regulatory 
Flexibility Act 


The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must: 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, Proper 
Consideration of Small Entities in 
Agency Rulemaking, 67 FR 53461 

‘(August 16, 2002), DOE published 
procedures and policies on February 19, 
2003 to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process. 68 FR 7990. The 
Department has made its procedures 
and policies available on the Office of 
General Counsel’s Web site: http:// 
www.gc.doe.gov. 

The Department reviewed today’s 
proposed rule under the provisions of 
the Regulatory Flexibility Act and the 
procedures and policies published on 
February 19, 2003. 68 FR 7990. A 
regulatory flexibility analysis examines 
the impact of the rule on small entities 
and considers alternative ways of 
reducing negative impacts. 

The Department used the small 
business size standards published on 
January 31, 1996, as amended, by the 
Small Business Administration to 
determine whether any small entities 
would be required to comply with the 
rule. 61 FR 3286 and codified at 13 CFR 
part 121. The size standards are listed 
by North American Industry 
Classification System (NAICS) code and 
industry description. Residential 
furnace manufacturing is classified 
under NAICS 333415 and residential 
boiler manufacturing is classified under 
NAICS 333414. To be categorized as a 
small business, a manufacturer of 
residential furnaces and/or boilers and 
its affiliates may employ a maximum of 
750 employees. The residential furnace 
and boiler industry is characterized by 
many different domestic manufacturers. 

However, consolidation within the 
industry has reduced the number of 
parent companies that manufacture 
similar equipment under different 
affiliates and labels. 
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The Department surveyed GAMA’s 
Consumers’ Directory of Certified 
Efficiency Ratings for Heating and 
Water Heating Equipment (2005) and 
created a list of every manufacturer that 
had certified product ratings in the 
directory. The Department also asked 
stakeholders and GAMA representatives 
within the residential furnace and boiler 
industry if they were aware of any other 
small manufacturers. The Department 
then looked at publicly available data 
and contacted manufacturers, where 
needed, to determine if they meet the 
SBA’s definition of a small 
manufacturing facility and have their 
manufacturing facilities located within — 
the U.S. Based on this analysis, the - 
Department estimates that there are 11 
small manufacturers of residential 
furnaces and boilers. The Department 
then contacted all 11 small 
manufacturers. It subsequently 
conducted two on-site interviews and 
three phone interviews with small 
manufacturers to determine if there are 
differential impacts on these companies 
that may result from the standard. 


The Department found that, in 
general, small manufacturers have the 
same concerns as large manufacturers 
regarding energy conservation 
standards. In addition, the Department 
found no significant differences in the 
R&D emphasis or marketing strategies 
between small business manufacturers 
and large manufacturers. Therefore, for 
the classes comprised primarily of small 
businesses, the Department believes the 
GRIM analysis, which models each 
product class separately, is 
representative of the small businesses 
affected by standards. 


On the basis of the foregoing, DOE 
certifies that this proposed rule, if 
promulgated, will have no significant 
economic impact on a substantial 
number of small entities. Accordingly, 
DOE has not prepared a regulatory 
flexibility analysis for this rulemaking. 
The Department will transmit the 
certification and supporting statement 
of factual basis to the Chief Counsel for 
Advocacy of the Small Business 
Administration for review under 5 
U.S.C. 605(b). 


C. Review Under the Paperwork 
Reduction Act 


' This rulemaking will impose no new 
information or record keeping 
requirements. Accordingly, Office of 
Management and Budget clearance is 
not required under the Paperwork 
Reduction Act. (44 U.S.C. 3501 et seq.) 


D. Review Under the National 
Environmental Policy Act 

The Department is preparing an 
environmental assessment of the 
impacts of the proposed rule and DOE 
anticipates completing a Finding of No 


Significant Impact (FONSI) before 


publishing the final rule on residential 
furnaces and boilers, pursuant to the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.), the 
regulations of the Council on 
Environmental Quality (40 CFR parts 
1500-1508), and the Department’s 
regulations for compliance with the 
National Environmental Policy Act (10 
CFR part 1021). 


E. Review Under Executive Order 13132 


Executive Order 13132, “Federalism,” 
64 FR 43255 (August 4, 1999), imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. The 
Executive Order requires agencies to 
examine the constitutional and statutory 
authority supporting any action that 
would limit the policymaking discretion 
of the States and to carefully assess the 
necessity for such actions. The 
Executive Order also requires agencies 
to have an accountable process to 
ensure meaningful and timely input by 
State and local officials in the 
development of regulatory policies that 
have federalism implications. On March 
14, 2000, DOE published a statement of 
policy describing the intergovernmental 
consultation process it will follow in the 
development of such regulations. 65 FR 
13735. The Department has examined 
today’s proposed rule and has 
determined that it would not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. EPCA governs and 
prescribes Federal preemption of State 
regulations as to energy conservation for 
the products that are the subject of 
today’s proposed rule. States can 
petition the Department for exemption 
from such preemption to the extent, and 
based on criteria, set forth in EPCA. (42 
U.S.C. 6297) No further action is 
required by Executive Order 13132. 


F. Review Under Executive Order 12988 


With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3{a) of 
Executive Order 12988, “‘Civil Justice 
Reform” (61 FR 4729, February 7, 1996) 
imposes on Federal agencies the general 
duty to adhere to the following 


requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. Section 3(b) of 
Executive Order 12988 specifically — 
requires that Executive agencies make 
every reasonable effort to ensure that-the 
regulation: (1) Clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to - 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. The Department has 
completed the required review and 
determined that, to the extent permitted 
by law, this proposed rule meets the 
relevant standards of Executive Order 
12988. 


G. Review Under the Unfunded 
Mandates Reform Act of 1995 


Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4) 
(UMRA) requires each Federal agency to 
assess the effects of Federal regulatory 
actions on State, local, and Tribal 
governments and the private sector. For 
a proposed regulatory action likely to 
result in a rule that may cause the 
expenditure by State, local, and Tribal 
governments, in the aggregate, or by the 
private sector of $100 million or more 
in any one year (adjusted annually for 
inflation), section 202 of UMRA requires 
a Federal agency to publish a written 
statement that estimates the resulting 
costs, benefits, and other effects on the 
national economy. (2 U.S.C. 1532(a),(b)) 
The UMRA also requires a Federal 
agency to develop an effective process 
to permit timely input by elected 
officers of State, local, and Tribal 
governments on a proposed “‘significant 
intergovernmental mandate,” and 
requires an agency plan for giving notice 
and opportunity for timely input to 
potentially affected small governments 
before establishing any requirements 
that might significantly or uniquely 
affect small governments. On March 18, 
1997, DOE published a statement of 
policy on its process for 
intergovernmental consultation under 
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UMRA. 62 FR 12820. (Also available at 
http://www.gc.doe.gov.) 

Today’s proposed rule will not likely 
result in a final rule that could impose 
expenditures of $100 million or more in 
a given year in the furnace and boiler 
manufacturing industry before or after 
the effective date of the proposed 
standard. The proposed rule also does 
not contain a Federal intergovernmental 
mandate. Thus, DOE is not required by 
UMRA to prepare a written statement 
assessing the costs, benefits and other 
effects of the proposed rule on the 
national economy. 

Although not required by UMRA, 
DOE has estimated the costs, benefits, 
and other effects of the proposed 
standards on manufacturers, consumers, 
and the nation, and it has considered 
regulatory alternatives (see section 
VI.A.). As required by section 325(o) of 
EPCA (42 U.S.C. 6295(0)), today’s 
proposed energy conservation standards 
for residential furnaces and boilers 
would achieve the maximum 
improvement in energy efficiency that 
DOE has determined to be both 
technologically feasible and 
economically justified. DOE may not 
select a regulatory alternative that does 
not meet this statutory standard. 


H. Review Under the Treasury and 
General Government Appropriations 
Act of 1999 


Section 654 of the Treasury and . 

- General Government Appropriations 
Act, 1999 (Pub. L. 105-277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule would not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 


I. Review Under Executive Order 12630 


The Department has determined, 
under Executive Order 12630, 
“Governmental Actions and Interference 
with Constitutionally Protected Property 
Rights,”’ 53 FR 8859 (March 18, 1988), 
that this regulation would not result in 
any takings which might require 
compensation under the Fifth 
Amendment to the United States 
Constitution. 


J. Review Under the Treasury and 
General Government Appropriations 
Act of 2001 


Section 515 of the Treasury and 
General Government Appropriations 
Act, 2001 (44 U.S.C. 3516, note) 
provides for agencies to review most 
disseminations of information to the 


public under guidelines established by 
each agency pursuant to general 
guidelines issued by OMB. The OMB’s 
guidelines were published at 67 FR 
8452 (February 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (October 7, 2002). The 
Department has reviewed this notice 
under the OMB and DOE guidelines and 
has concluded that it is consistent with 
applicable policies in those guidelines. 


K. Review Under Executive Order 13211 


Executive Order 13211, “Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,” 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to the Office of 
Information and Regulatory Affairs 
(OIRA), Office of Management and 
Budget, a Statement of Energy Effects for 
any proposed significant energy action. 
A “significant energy action” is defined 
as any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that: 
(1) Is a significant regulatory action 
under Executive Order 12866, or any 
successor order; and (2) is likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy, or 
(3) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 

Today’s regulatory action would not 
have a significant adverse effect on the 
supply, distribution, or use of energy 
and, therefore, is not a significant 
energy action. Accordingly, DOE has not 
prepared a Statement of Energy: Effects. 


L. Review Under the Information 
Quality Bulletin for Peer Review 


On December 16, 2004, the Office of 
Management and Budget (OMB), in 
consultation with the Office of Science 
and Technology (OSTP), issued its Final 
Information Quality Bulletin for Peer 
Review (the Bulletin). (70 FR 2664, 
January 14, 2005) The Bulletin 
establishes that certain scientific 
information shall be peer reviewed by 
qualified specialists before it is 
disseminated by the Federal 
government, including influential 
scientific information related to agency 
regulatory actions. The purpose of the 
bulletin is to enhance the quality and 
credibility of the Government’s 
scientific information. 


The Department’s Office of Energy 
Efficiency and Renewable Energy, 
Building Technologies Program, held 
formal in-progress peer reviews 
covering the analyses (e.g., screening/ 
engineering analysis, life-cycle cost 
analysis, manufacturing impact 
analysis, and utility impact analysis) 
used in conducting the energy efficiency 
standards development process on June 
28-29, 2005. The in-progress review is 
a rigorous, formal and documented 
evaluation process using objective 
criteria and qualified and independent 
reviewers to make a judgment of the 
technical/scientific/business merit, the 
actual or anticipated results, and the 
productivity and management 
effectiveness of programs and/or 
projects. The Building Technologies 
Program staff is preparing a peer review 
report which, upon completion, will be . 
disseminated on the Office of Energy 
Efficiency and Renewable Energy’s Web 
site and included in the administrative 
record for this rulemaking. 


M. Review Under Executive Order 12898 


The Department considers 
environmental justice under Executive 
Order 12898, ‘‘Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income . 
Populations,” 59 FR 7629 (February 16, 
1994). The Executive Order requires 
Federal agencies to assess whether a 
proposed Federal action causes any 
disproportionately high and adverse 
human health or environmental effects 
on low-income or minority populations. 
The Department evaluated the 
socioeconomic effects of standards on 
low-income households. 


VII. Public Participation 
A. Attendance at Public Meeting 


The time and date of the public 
meeting are listed in the DATES section 
at the beginning of this notice of 
proposed rulemaking. The public 
meeting will be held at the U.S. 
Department of Energy, Forrestal 
Building, Room E-245, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0121. To attend 
the public meeting, please notify Ms. 
Brenda Edwards-Jones at (202) 586— 
2945. Foreign nationals visiting DOE 
Headquarters are subject to advance 
security screening procedures, requiring 
a 30-day advance notice. Any foreign 
national wishing to participate in the 
meeting should advise DOE of this fact 
as soon as possible by contacting Ms. 
Brenda Edwards-Jones to initiate the 
necessary procedures. 
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B. Procedure for Submitting Requests To 
Speak 

Any person who has an interest in 
this notice, or who is a representative of 
a group or class of persons that has an 
interest in these issues, may request an 
opportunity to make an oral 
presentation. Such persons may hand- 
deliver requests to speak, along with a 
compact disc (CD) in WordPerfect, 
Microsoft Word, PDF, or text (ASCII) file 
format to the address shown in the 
ADDRESSES section at the beginning of 
this notice of proposed rulemaking 
between the hours of 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays. Requests may also be sent by 
mail or e-mail to: Brenda.Edwards- 
Jones@ee.doe.gov. 

Persons requesting to speak should 
briefly describe the nature of their 
interest in this rulemaking and provide 
a telephone number for contact. The 
Department requests persons selected to 
be heard to submit an advance copy of 
their statements at least two weeks 
before the public meeting. At its 
discretion, DOE may permit any person 
who cannot supply an advance copy of 
their statement to participate, if that 
person has made advance alternative 
arrangements with the Building 
Technologies Program. The request to 
give an oral presentation should ask for 
such alternative arrangements. 


C. Conduct of Public Meeting 


The Department will designate a DOE 
official to preside at the public meeting 
and may also use a professional 
facilitator to aid discussion. The 
meeting will not be a judicial or 
evidentiary-type public hearing, but 
DOE will conduct it in accordance with 
5 U.S.C. 553 and section 336 of EPCA, 
42 U.S.C. 6306. A court reporter will be 
present to record the proceedings and 
prepare a transcript. The Department 
reserves the right to schedule the order 
of presentations and to establish the 
procedures governing the conduct of the 
public meeting. After the public 
meeting, interested parties may submit 
further comments on the proceedings as 
well as on any aspect of the rulemaking 
until the end of the comment period. 

_ The public meeting will be conducted 
in an informal, conference style. The 
Department will present summaries of 
comments received before the public 


meeting, allow time for presentations by - 


participants, and encourage all 
interested parties to share their views on 
issues affecting this rulemaking. Each 
participant will be allowed to make a 
prepared general statement (within time 
limits determined by DOE), before the 
discussion of specific topics. The 


Department will permit other. 
participants to comment briefly on any 
general statements. 

At the end of all prepared statements 
on a topic, DOE will permit participants 
to clarify their statements briefly and 
comment on statements made by others. 
Participants should be prepared to 
answer questions by DOE and by other 
participants concerning these issues. 
Department representatives also may 
ask questions of participants concerning 
other matters relevant to this 
rulemaking. The official conducting the 
public meeting will accept additional 
comments or questions from those 
attending, as time permits. The 
presiding official will announce any 


further procedural rules or modification 


of the above procedures that may be 
needed for the proper conduct of the 
public meeting. 

The Department will make the entire 
record of this proposed rulemaking, 
including the transcript from the public 
meeting, available for inspection at the 
U.S. Department of Energy, Forrestal 
Building, Room 1J—018 (Resource Room 
of the Building Technologies Program), 
1000 Independence Avenue, SW., 
Washington, DC, (202) 586-9127, 
between 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 
Any person may buy a copy of the 
transcript from the transcribing reporter. 


D. Submission of Comments 


The Department will accept 
comments, data, and information 
regarding the proposed rule before or 
after the public meeting, but no later 
than the date provided at the beginning 
of this notice of proposed rulemaking. 
Please submit comments, data, and 
information electronically. Send them to 
the following e-mail address: 
ResidentialFBNOPR 
Comments@ee.doe.gov. Submit 
electronic comments in WordPerfect, 
Microsoft Word, PDF, or text (ASCII) file 
format and avoid the use of special 
characters or any form of encryption. 
Comments in electronic format should 
be identified by the docket number EE- 
RM/STD-01-350 and/or RIN number 
1904—AA78, and wherever possible 
carry the electronic signature of the 
author. Absent an electronic signature, 
comments submitted electronically 
must be followed and authenticated by 
submitting the signed original paper 
document. No telefacsimiles (faxes) will 
be accepted. 

According to 10 CFR 1004.11, any 
person submitting information that he 
or she believes to be confidential and 
exempt by law from public disclosure 
should submit two copies: One copy of 
the document including all the 


information believed to be confidential, 
and one copy of the document with the 
information believed to be confidential 
deleted. The Department of Energy will 
make its own determination about the 
confidential status of the information 
and treat it according to its 
determination. 


Factors of interest to the Department 
when evaluating requests to treat 
submitted information as confidential 
include: (1) A description of the items; 
(2) whether and why such items are 
customarily treated as confidential 
within the industry; (3) whether the 
information is generally known by or 
available from other sources; (4) 
whether the information has previously 
been made available to others without 
obligation concerning its 
confidentiality; (5) an explanation of the 
competitive injury to the submitting 
person which would result from public 
disclosure; (6) when such information 
might lose its confidential character due 
to the passage of time; and (7) why 
disclosure of the information would be 
contrary to the public interest. 


E. Issues on Which DOE Seeks Comment 


The Department is particularly 
interested in receiving comments and 
views of interested parties concerning: 


(1) The number of consumers that 
may be affected by structural changes 
for installing a condensing furnace and 
the cost magnitude of any structural 
changes; 

(2) The assumption of constant heat 
pump and electric resistance furnace 
market shares over the analysis period 
in order to calculate the possible market 
shift effects of non-weatherized gas 
furnace energy conservation standards 
on NES and NPV; 


(3) The assumption of constant 
condensing furnace market share over 
the analysis period in the base case 
forecast in order to calculate the annual 
unit energy consumption of non- 
weatherized gas furnaces; 


(4) The feasibility and safety of 
weatherized gas furnaces at trial 
standard level 2 (83-percent AFUE), due 
to possible condensation in the heat 
exchanger; and 

(5) Information that would allow the 
Department to monetize changes in 
warranty costs resulting from the 
installation of products at near- 
condensing levels. 


VIII. Approval of the Office of the 
Secretary 


The Secretary of Energy has approved 
publication of this proposed rule. 
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List of Subjects in 10 CFR Part 430 


Administrative practice and 
procedure, Energy conservation, 
Household appliances. 

Issued in Washington, DC, on September 
25, 2006. 

Alexander A. Karsner, 


Assistant Secretary, Energy Efficiency and 
Renewable Energy. 


For the reasons set forth in the 
preamble, Part 430 of Title 10, Code of 
Federal Regulations, is proposed to be 
amended as set forth below. 


PART 430—ENERGY CONSERVATION 
PROGRAM FOR CONSUMER 
PRODUCTS 


1. The authority citation for Part 430 


continues to read as follows: 


Authority: 42 U.S.C. 6291-6309, 28 U.S.C. 
2461 note. 

2. Section 430.32(e) of subpart C is 
amended by adding new paragraphs 
(e)(1) and (2) and revising the table to 
read as follows: 


§ 430.32 ere conservation standards 
and effective dates. 
* * * * 


(e) * x * 


* 


(1) The annual fuel utilization 
efficiency of furnaces and boilers shall 
not be less than the following for 
products manufactured on or after the 
indicated dates. 

(2) The annual fuel utilization 
efficiency of furnaces and boilers, 
except mobile home oil-fired furnaces, 
weatherized oil-fired furnaces, and gas 
steam boilers, and oil-fired steam 
boilers, shall not be less than the 
following for products manufactured on 
or after the indicated dates. Standards 
for mobile home oil-fired furnaces, 
weatherized oil-fired furnaces, gas 
steam boilers, and oil-fired steam 
boilers, remain as in paragraph (e)(1) of 
this section. 


Product class 


AFUE1 
(percent) 


Effective 
date 


1. Non-weatherized gas furnaces 
2. Weatherized gas furnaces 

3. Mobile home gas furnaces 

4. Oil-fired furnaces 

5. Gas hot-water boilers 

6. Oil-fired hot-water boilers 


80 | XX/XX/2015 


83 | XX/XX/2015 
80 | XX/XX/2015 
82 | XX/XX/2015 
84 | XX/XX/2015 


1 Annual Fuel Utilization Efficiency, as determined in section 430.22(n)(2) of this part. 


* * * * * 


[FR Doc. 06-8431 Filed 10—5—06; 8:45 am] 
BILLING CODE 6450-01-P 
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FEDERAL HOUSING FINANCE BOARD 


12 CFR Part 951 
[No. 2006-17] _ 
RIN 3069-AB26 


Affordable Housing Program 
Amendments 


AGENCY: Federal Housing Finance 
Board. 


ACTION: Final rule. 


SUMMARY: The Federal Hausing Finance 
Board (Finance Board) is amending its 
Affordable Housing Program regulation 
to remove prescriptive requirements, 
clarify certain operational requirements, 
provide additional discretionary 
authority in certain areas, remove 
certain authorities, and otherwise 
streamline and reorganize the 
regulation. 


DATES: The final rule is effective on 
January 1, 2007. 

FOR FURTHER INFORMATION CONTACT: 
Charles E. McLean, Associate Director, 
Office of Supervision, mcleanc@fhfb.gov 
or 202-408-2537; Sylvia C. Martinez, 
Senior Advisor, Office of Supervision, 
martinezs@fhfb.gov or 202-408-2825; 
Melissa L. Allen, Program Analyst, 


Office of Supervision, allenm@fhfb.gov - 


or 202-408-2524; or Sharon B. Like, 
Senior Attorney Advisor, Office of 
General Counsel, likes@fhfb.gov or 202- 
408-2930. You can send regular mail to 
the Federal Housing Finance Board, 
1625 Eye Street, NW., Washington DC 
20006. 


SUPPLEMENTARY INFORMATION: 
I. Background 


Section 10(j)(1) of the Federal Home 
Loan Bank Act (Bank Act) requires each 
Federal Home Loan Bank (Bank) to 
establish an affordable housing program 
(AHP), the purpose of which is to enable 
Bank members to provide subsidized 
financing for long-term, low- and | 
moderate-income, owner-occupied and 
affordable rental housing. See 12 U.S.C. 
1430(j)(1). The AHP has played an 
important role in facilitating Bank 
support of their members’ efforts to 
meet the housing needs of their 
communities. The strength of the AHP 
lies in its capacity to leverage additional 
public and private resources for 
housing. Since the inception of the 
program in 1990, the Banks have 
awarded more than $2.5 billion in AHP 
subsidies to assist nearly 472,000 
housing units. Seventy percent of the 
units receiving AHP subsidies were for 
very low-income households. AHP 
subsidies have proven effective in 


financing projects that present 
underwriting challenges, such as 
projects for the homeless and special 
needs populations, which may include 
persons with disabilities and the 
elderly. The AHP also has been used 
effectively in conjunction with Low- 
Income Housing Tax Credits (LIHTC or 
tax credits), which are important 
funding sources for rental housing for 
very-low income households. 

The AHP also serves as an important 
resource for low- or moderate-income 
homeowners and first-time homebuyers. 
From 1990 through 2005, the program 
assisted in the financing of over 126,000 
owner-occupied units under the Banks’ 
competitive application programs, and 
over 47,000 units under their 
homeownership set-aside programs. 
Some of the units address specific 
housing needs, such as expanding 
homeownership opportunities for 
underserved households. 


II. Proposed Rule 


The Finance Board’s regulation 
implementing the AHP provisions of the 
Bank Act is codified at 12 CFR part 951. 
The regulation generally has reflected a 
prescriptive approach, which was 
appropriate for rules implementing a 
newly created program. As the program 
has matured, the Finance Board 
periodically has revised the AHP 
regulation, to provide greater authority 
to the Banks in managing their 
individual programs and codify lessons 
learned through oversight of the Banks’ 
operation of their programs. The 
Finance Board believes, based in part on 
its review of the AHP on a System-wide 
level, Report of the Horizontal Review of 
the Affordable Housing Programs of the 
Federal Home Loan Banks (March 15, 
2005) (Horizontal Review), that there are 
a number of areas in which it can revise 
the regulation to provide for additional 
enhancement of the program. 
Accordingly, on December 28, 2005, the 
Finance Board published proposed 
amendments to the AHP in the Federal 
Register for a 120-day comment-period, 
which closed on April 27, 2006. See 70 
FR 76938 (Dec. 28, 2005). The Finance 
Board received a total of 59 comment 
letters on the proposed rule, 
representing 61 commenters. 
Commenters included: All 12 Banks; 4 
Bank Affordable Housing Advisory 
Councils; 3 Bank members; 13 trade 
associations; 9 not-for-profit housing 
developers; 5 housing advocacy and 


1 The Horizontal Review is available on the 
Housing Programs page of the Finance Board’s Web 
site: http://www.fhfb.gov/Default.aspx?Page=47. 

2 Letters from 2 of the Banks also incorporate the 
comments of those Banks’ respective Affordable 
Housing Advisory Councils. 


assistance organizations; 3 State housing 
finance agencies; 3 for-profit housing 
developers; 3 community development 
financial institutions; 3 individuals; 2 
wholesale financial intermediary and 
assistance organizations; and 1 
secondary market entity for home 
purchase and rehabilitation mortgages. 
The Finance Board has considered all of 
the comments it received on the 
proposed rule, and has determined to 
adopt a final rule amending the AHP, 
with a number of revisions to the 
proposed rule, as-further discussed - 
below. Comments received that were 
relevant to the issues raised in the 
proposed rule are discussed below. 
Comments that raised issues beyond the 
scope of the proposed rule are not 
addressed in this final rule, but may be 
considered by the Finance Board at a 
future date. 


Ill. Analysis of the Final Rule 


As discussed in the SUPPLEMENTARY 
INFORMATION section of the proposed 
rule, the amendments to the AHP 
regulation are intended to address the 
following principal changes. 

1. The final rule incorporates 
additional definitions into the 
regulation at § 951.1. These definitions 
establish the precise meaning of key 
terms that are used in the regulation. 

2. The final rule reorganizes the 
regulatory text so that operational 
provisions relating to the competitive 
application program and the 
homeownership set-aside program, 
respectively, are fully contained within 
separate sections of the regulation. 
Section 951.5 addresses the competitive 
application program, while § 951.6 
addresses the homeownership set-aside 
program. The reorganization is intended 
to make it easier for program sponsors 
and other interested parties to 
understand the individual operation of 
the competitive application and 
homeownership set-aside programs. 

3. The final rule authorizes the Banks, 
in their discretion, to provide AHP 
direct subsidies under the competitive 
application program for eligible projects 
and households involving both the 
lending of the subsidy and subsequent 
re-lending of subsidy principal and 
interest repayments by a revolving loan 
fund. This change is intended to expand 
the eligible means of supporting | 
affordable housing through the program. 

4. The final rule specifies the 
conditions under which a Bank, in its 
discretion, may provide AHP subsidy 
under the competitive application 
program to loan pools. This change is 
intended to provide additional clarity 
for Banks that may wish to use such 
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funding vehicles to support affordable 
housing through the program. 

5. The final rule eliminates the 
existing discretionary authority for a — 
Bank to prohibit applications for AHP 
subsidy for projects located outside a 
Bank’s district. This change is in 
response to the expansion of interstate 
banking, which has resulted in many 
Bank members operating in markets 
outside a Bank’s district boundaries. 
However, in response to comments 
received, the final rule retains the 
current discretionary scoring preference 
for in-district projects under the First 
District Priority, and continues to allow 
a Bank to adopt such a scoring 
preference under its Second District 
Priority. 

6. In response to comments received, 
the final rule retains the Banks’ current 
authority to draw on AHP funds from 
the subsequent year to fund the current 
year’s AHP, but limits the amount that 
may be drawn to an amount up to the 
greater of $2 million or 20 percent of the 
Bank’s annual required AHP : 
contribution for the current year, which 
the Bank would deduct from the annual 
required AHP contribution for the 
subsequent year. This change responds 
to the fact that Banks have, at times, 
found this authority to be useful for 
addressing housing needs in their 
districts. 


7. The final rule removes provisions 
in the regulation that would increase 
annually the maximum allowable dollar 
amount of a Bank’s allocation to its 
homeownership set-aside program, and 
maximum allowable dollar amount 
drawn on the subsequent year’s 
allocation under a Bank’s 
homeownership set-aside and 
competitive application program, based 
on the annual inflation rate. This change 
addresses the potential for inflation to 
increase the allocation of AHP 
contributions to the homeownership set- 
aside program relative to the 
competitive application program. 

8. The final rule replaces certain 
prescriptive monitoring requirements in 
the current regulation, which detail 
specific monitoring and control 
processes with which a Bank must 
comply, with broadly stated monitoring 
objectives to be accomplished through 
the Bank’s adoption and 
implementation of written monitoring 
policies for its competitive application 
and homeownership set-aside programs. 


These principal changes relative to 
the current rule, and other provisions of 
the final rule, including significant 
changes from the proposed rule, are 
discussed in greater detail below. 


A. Definitions: § 951.1 


Consistent with the proposed rule, the 
final rule revises certain of the existing 
AHP definitions and defines a number 
of other terms that are used throughout 
the regulation. See 12 CFR 951.1. New 
definitions are discussed below in the 
context of specific regulatory 
requirements. The more substantive 
changes are described below. 

Affordable. Consistent with the 
proposed rule, the final rule revises the 
existing definition of “affordable” by 
adding a reference, consistent with the 
AHP statutory term, to “rent charged to 
a household,” which is defined to mean 
the rent that is actually paid by the 
household occupying the unit. See 12 
U.S.C. 1430(j)(13)(D). The change 
clarifies the existing regulatory 
language, which could be read to mean 
the amount of rent charged by the owner 
for the unit, which would be greater 
than the rent actually paid by the 
occupants if the occupants receive 
financial assistance for rent payments 
from other sources. One commenter 
supported the proposed revision, noting 
that the change acknowledges an 
important distinction between unit rent 
and the household’s rent payment. 

The final rule also adds a new 
paragraph (2) to address rents charged 
for units that are subsidized with low- 
income housing assistance under the 
Department of Housing and Urban 
Development (HUD) Section 8 program, 
see 42 U.S.C. 1437f, as well as rents 
under other assistance programs that are 
charged in the same way as under the 
Section 8 program. This provision is 
intended to clarify that rents charged to 
a household under such programs will 
be deemed to be “affordable” for AHP 
purposes, even if the rent increases after 
initial occupancy, if the rent complied 
with the AHP definition of “affordable” 
upon initial household occupancy and 
thereafter the household continues to be 
assisted through the program. This 
provision is applicable for purposes of 
the annual adjustment of targeting 
commitments after initial occupancy 
under § 951.7(a)(5) of the final rule 
(which is re-designated from current 
§§ 951.10(d) and 951.11(b)). 

The proposed rule would have 
applied this paragraph (2) only to the 
Section 8 program. Several commenters 
supported the change, with 1 
commenter adding that the United 
States Department of Agriculture 
(USDA) Rural Rental Assistance 
Program, at 7 CFR part 3560, charges 
rents in the same way as Section 8, and 
recommending that rents under that 
program be included in the AHP 
provision. The Finance Board believes 


that the commenter’s suggestion has 
merit, and that the provision should 
include not only rents under the USDA 
program, but rents under any other 
assistance program that are charged in 
the same way as under the Section 8 
program. Accordingly, the final rule 
adopts the proposed language as 
expanded to include rents under other 
assistance programs that are charged in 
the same way as under the Section 8 
program. 

AHP project. Consistent with the 
proposed rule, the final rule adds a new 
definition—‘‘AHP project”—that applies 
to both owner-occupied and rental 
projects that have been awarded or have 
received AHP subsidy through the 
competitive application program. This 
is intended to codify existing practice 
and clarify that the term ‘‘project’’ does 
not apply to direct subsidies, i.e., grants, 
to households made pursuant to the 
homeownership set-aside program. The 
term applies to both single-family and 
multifamily projects. Consistent with 
the proposed rule, the final rule also 
makes conforming changes to the | 
definitions of “owner-occupied project” 
and “‘rental project.” Several 
commenters supported the proposed 
changes. 

Low- or moderate-income household 
and very low-income household. 
Consistent with the proposed rule, the 
final rule amends the household-size 
adjustment provisions in paragraph (3) 
of the existing definition of ‘‘low- or 
moderate-income household” (and 
similarly for the definition of ‘‘very low- 
income household) by changing the 
household-size adjustment from an 
optional to a mandatory requirement, 
provided that if the source for the area 
median income data has no 
methodology to adjust the household 
income limit for household size, the 
Bank is not required to make such an 
adjustment. The existing regulation 
defines ‘‘low- or moderate-income 
household” to mean a household that 
has an income of 80 percent or less of 
the median income for the area, with the 
income limit adjusted for family (i.e., 
household) size, in a Bank’s discretion, 
in accordance with the methodology of 
the applicable median income standard. 
The change in the final rule is intended 
to bring the AHP into conformance with 
other federal programs that adjust for 
household size. Several commenters 
supported the proposed change, stating 
that it would ensure consistency when 
the AHP is used with other federal 
programs. 

As discussed below, the final rule, 
consistent with the proposed rule, also 
relocates certain provisions of the 
existing definitions relating to when a 


59264 


Federal Register / Vol. 


71, No. 194/Friday, October 6, 2006/Rules and Regulations 


household’s income must be 
determined, to §§ 951.5(c)(1)(i) and {ii) 
and 951.6(c)(2)(i) for the competitive 
application program and the 
homeownership set-aside program, 
respectively. 

Median income for the area. 
Consistent with the proposed rule, the 
final rule removes the language ‘‘for 
purposes of that entity’s housing 
programs” in the existing definition of 
“median income for the area,” which 
will enable the Finance Board to 
approve, upon a Bank’s request, median 
income standards from sources, such as 
the U.S. Census Bureau, that publish 
median income data but do not have 
their own housing programs. The 
existing definition lists a number of 
median income standards that a Bank 
may adopt for purposes of determining 
household income eligibility. See 12 
CFR 951.1. The regulation also provides 
that a Bank may request Finance Board 
approval for use of a median income for 
any definable geographic area, as 
published by a federal, state, or local 
government entity for purposes of that 
entity’s housing programs. One 
commenter supported the change, citing 
the additional flexibility it would 
provide. 

Owner-occupied project and rental 
project. The final rule adopts the 

roposed amendments to the existing 
definitions of “owner-occupied project” 
and “rental project” by clarifying that 
they apply only to the competitive 
application program, and by deleting 
language requiring the project to involve 
“the purchase, construction, or 
rehabilitation” of owner-occupied 
housing or rental housing, respectively. 
That requirement is relocated to the 
provisions addressing the eligibility 
requirements for the use of AHP 
subsidy, at § 951.5(c)(1)(i) and (ii). No 
commenters addressed these technical 
changes. 

The proposed rule also would have 
added manufactured housing to the 
types of owner-occupied housing, and 
emergency shelters and single-room 
occupancy (SRO) housing as types of 
rental housing, which are explicitly 
referenced in the rule. In all cases, these 
types of housing have been eligible 
under the AHP since its inception, and 
the proposed rule sought to clarify this 
fact in the proposed language. However, 
some commenters misunderstood the 
proposed changes as indicating that 
these types of housing currently are not 
eligible for AHP funding. Based on the 
comments, the Finance Board has 
determined that the eligibility of 
manufactured housing should be further 
clarified as eligible for all AHP funding, 
including owner-occupied and rental 


projects under the competitive 
application program and owner- 
occupied units under the 
homeownership set-aside programs. 
Accordingly, the final rule adds the 
term “manufactured housing’ not only 
to the definition of “owner-occupied 
project” but also to the definition of 
“rental project” and to the provision on 
eligible uses of AHP direct subsidy 
under the homeownership set-aside 
program (§ 951.6(c)(4)). However, as 
noted by 1 commenter, whether 
manufactured housing is treated as an 
owner-occupied unit or a rental project 
depends on the actual use of the AHP 
subsidy. 

Several commenters suggested that 
the Finance Board restrict the types of 
manufactured housing that would be 
eligible housing under the AHP, for 
example, by requiring that the housing 
be on a permanent foundation. The 
Finance Board recognizes the benefits of 
placing a manufactured home on a 
permanent foundation. However, the 
Finance Board is not adopting such a 
requirement, because the various types 
of manufactured housing provide 
different and significant sources of 
affordable housing stock, including 
temporary shelters during an emergency 


’ following a natural disaster. 


Retention period. The final rule 
revises the proposed definition of 
“retention period” to provide that, in 
the case of rehabilitated units that 
currently are occupied by the owner and 
do not involve a closing, the retention 
period shall commence on the date 
established by the Bank in its AHP 
Implementation Plan. 

The proposed rule would have 
provided that the retention period 
commenced on the date of completion 
of the rehabilitation. One commenter 
supported the proposal, while a number 
of commenters opposed it, pointing out 
that it can be difficult to determine with. 
specificity the date that rehabilitation of 
an already owner-occupied unit is 
complete. The comments indicated that 
Banks have adopted different dates for 
the commencement of the retention 
period, based on local rehabilitation and 
real estate practices, and suggested that 
the Banks be given the discretion to 
establish the date. The Finance Board 
finds merit in the commenters’ 
suggestions and, consequently, has 
revised the language in the final rule to 
require a Bank to specify in its AHP 
Implementation Plan the date that the 


3 See, e.g., Finance Board Regulatory 
Interpretation 2000—RI-04 (May 26, 2000) (available 
in the FOIA Reading Room on the Finance Board 
Web site at http://www.fhfb.gov/ 
Default.aspx?Page=59&List Y ear=2000& 
ListCategory=8#8 \ 2000). 


retention period commences for 
rehabilitated units that are currently 
occupied by the owner and do not 
involve a closing. 

Sponsor. Consistent with the 
proposed rule, the final rule amends the 
existing definition of “sponsor” by 
requiring a Bank to define in its AHP 
Implementation Plan the terms 
“ownership interest” and “integrally 
involved,” which are part of the 
definition of “‘sponsor.” Under the 
existing definition, a Bank must 
consider a ‘“‘sponsor’’ to include any 


- entity that has an ownership interest in 


a rental project, regardless of how small 
or temporary such ownership interest is. 
Requiring a Bank to define “ownership 
interest” in its AHP Implementation 
Plan would allow the Bank to address 
concerns that some rental project 
sponsors may manipulate ownership 
interests in order to receive points as 
not-for-profit sponsors under the 
competitive application program’s 
scoring system. Several commenters 
agreed that the proposal would address 
concerns about sponsors that are only 
nominally or initially involved in a 
project. Commenters concurred with the 
Finance Board that the proposal would 
allow the Banks to address projects that 
attempt to “‘game’”’ the scoring system by 
using minimally involved not-for-profit 
sponsors to get points under the scoring 
criterion for sponsorship by a not-for- 
profit or government entity. 

Consistent with the proposed rule, the 
final rule also expands the definition of 
“sponsor” to include revolving loan 
funds or entities that operate loan pools. 
Those terms are used for purposes of 
implementing amendments to the 
competitive application program rules 
that address revolving loan funds and 
loan pools, respectively. 

Subsidy. The final rule adopts the 
proposed revisions to the existing 
definition of “subsidy.” Specifically, the 
provisions specifying the dates as of 
which the amount of the subsidy is to 
be determined are deleted, and the 
substance of those provisions is 
incorporated into § 951.5(c)(12), which 
sets forth the eligibility requirements 
relating to the competitive application 
program. In addition, the term 
“homeownership set-aside funds” is 
removed from the definition of 
“subsidy” because homeownership set- 
aside funds are direct subsidies, which 
are included within the definition of , 
“subsidy.’’ No commenters addressed 


these technical changes. 


B. Required Annual AHP Contributions; 
Allocation of Contributions: § 951.2 


Required annual contribution: 
§ 951.2(a). Under the Bank Act, each 
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Bank annually must contribute to its 
AHP an amount equal to the greater of 
10 percent of the Bank’s previous year’s 


net income or such prorated amount as ~ 


is required to assure that the aggregate 
contribution of the 12 Banks is no less 
than $100 million. 12 U.S.C. 
1430(j)(5)(C); 12 CFR 951.2. The pro rata 
allocation method has not been needed 
since the Banks’ annual contributions 
based on the 10 percent of income _ 
formula have exceeded $100 million. 
Nonetheless, consistent with the 
proposed rule, § 951.2(a)(2) of the final 
rule revises the existing provision to 
clarify that if the pro rata allocation 
method is used in any future year, the 
required annual contribution for any 
Bank shall not exceed its net earnings 
for the previous year. This primarily is 
intended as a safety and soundness 
measure to avoid the possibility that a 
Bank might otherwise be required to 
contribute an amount in excess of its 
income, thereby reducing its regulatory 
capital. Several commenters supported 
the change. 


Net earnings of a Bank: § 951.1. 

Consistent with the proposed rule, 

§ 951.1 of the final rule revises the 
existing definition of “‘net earnings of a 
Bank” to clarify existing practice with 
respect to how a Bank’s earnings are 
defined for purposes of calculating its 
required AHP contribution. See 12 CFR 
951.1. Each Bank must present its 
financial statements in accordance with 
Generally Accepted Accounting 
Principles in the United States (GAAP). 
The application of Statement of 
Financial Accounting Standards No. 
150, Accounting for Certain Financial 
Instruments with Characteristics of Both 
Liabilities and Equity (SFAS 150), 
requires the Banks to classify capital 
stock subject to a mandatory redemption 
request as a liability on the statement of 
condition and requires that they treat 
the dividends on capital stock subject to 
a mandatory redemption request as 
interest expense on the statement of 
income. The Bank Act provisions 
related to the AHP provide that each 
Bank shall make an annual contribution 
equal to 10 percent of its net earnings 
for the previous year after reduction for 
any payment required under 12-U.S.C. 
1441b (the Resolution Funding 
Corporation obligations) and before 
declaring any dividend. 12 U.S.C. 
1430(j)(8). Because the Bank Act 
requires that the AHP contribution be 
calculated before the declaration of 
dividends, net earnings for purposes of 
calculating the AHP contribution should 
not be reduced by any dividend — 
declaration, including those associated 
with mandatorily redeemable stock, 


even though those dividends are treated 
as interest expense in the calculation of 
GAAP net income. One commenter 
supported the change. 

Allocation of contributions: § 951.2(b). 
Consistent with the proposed rule, the 
final rule relocates the allocation of 
contributions provisions for the 
competitive application program and 
homeownership set-aside program in 
existing § 951.3(a) to § 951.2(b), as they 
relate to the requirements for AHP 
contributions, which are set forth in 
§ 951.2. No comments addressed this 
technical change. 

AHP subsidies are disbursed through 
a Bank’s competitive application 
program and its homeownership set- 
aside program. Under the existing 
regulation, a Bank may set aside 
annually up to the greater of $3 million 
or 25 percent of its annual required AHP 
contribution to provide funds to « 
members through its homeownership 
set-aside programs. See 12 CFR 
951.3(a)(1)(i). If member demand in a 
given year exceeds the AHP subsidy 
amount available for that year, a Bank 
may allot (or accelerate) additional 
amounts from the subsequent year’s 
AHP contribution, up to the greater of 
$3 million or 25 percent of the Bank’s 
annual required AHP contribution for 
the following year, to the current year’s 
homeownership set-aside program. 

In addition to those amounts, under 
the current regulation, a Bank may set 
aside annually up to the greater of $1.5 
million or 10 percent of its annual . 
required AHP contribution to fund a 
homeownership set-aside program to be 
used solely to provide financial 
assistance to first-time homebuyers. See 
12 CFR 951.3(a)}(1)(ii). If member 
demand for that homeownership set- 
aside program exceeds the amount of 
available AHP subsidy for a particular 
year, a Bank may allot an additional 
amount from the subsequent year’s AHP 
contribution, up to the greater of $1.5 

million or 10 percent of the Bank’s 
annual required AHP contribution for 
the subsequent year, to the current 
year’s first-time homebuyer set-aside 


program. Under the competitive 


application program, a Bank currently 
may allot up to the greater of $3 million 
or 25 percent of its annual required AHP 
contribution for the subsequent year, to 
the current year’s competitive 
application program. These maximum 
allowable dollar amounts are adjusted 
annually by the Finance Board to reflect 
any percentage increase in the 
preceding year’s Consumer Price Index 
(CPI). See 12 CFR 951.3(a)(1)(iii), (a)(2). 
Removal of CPI adjustment 
provisions. Consistent with the 
proposed rule, the final rule removes 


the existing provision authorizing an 
annual CPI adjustment of the caps on 
the dollar amounts, including amounts 
allotted from the subsequent year, that 
may be allocated to the homeownership 
set-aside programs, principally because 
it has the pctential over time to increase 
disproportionately the amounts 
allocated to the homeownership set- 
aside programs versus the competitive 
application program. See 12 CFR 
951.3(a)(1)(iii). In addition, the 
provision authorizing a CPI adjustment 
of any amount allotted from the 
subsequent year under the competitive 
application program, as provided under 
existing § 951.3(a)(2), is eliminated. 
Several commenters supported the 
changes, with 1 commenter stating that 
the changes are needed to ensure some 
parity between the homeownership set- 
aside and competitive application 
programs. 

Consolidation of separate 
homeownership set-aside program 
authorities: § 951.2(b)(2). Consistent 
with the proposed rule, § 951.2(b)(2) of 
the final rule retains the maximum 
allowable aggregate allocation of AHP 
dollars to the homeownership set-aside 
programs, i.e., the greater of $4.5 million 
or 35 percent of a Bank’s annual 
required AHP contribution, but 
eliminates the first-time homebuyer set- 
aside program authority as a separate 
and distinct authority. See 12 CFR 
951.3(a)(1). The final rule replaces the 
existing separate first-time homebuyer 
set-aside program provision with a 
requirement that at least one-third of a 
Bank’s aggregate annual 
homeownership set-aside allocation be 
targeted for first-time homebuyers, 
which reflects a comparable 
commitment to first-time homebuyers. 
The Finance Board understands that 
most of the Banks currently dedicate a 
substantial portion of their general 
homeownership set-aside allocation to 
first-time homebuyers before allocating 
funds under the separate 
homeownership set-aside authority that 
specifically targets first-time 
homebuyers. Therefore, the Finance 
Board believes the change will simplify 
the regulation without causing a 
material change in the allocation of 
homeownership set-aside funds to first- 


homebuyers. 


A number of commenters supported 
the change. One commenter requested 
clarification on whether one-third of 
any amount allocated and not actually 
disbursed by a Bank for its 
homeownership set-aside programs in a 
given year must be targeted to first-time 
homebuyers. Consistent with current 
practice, the “allocation” language in 
the rule makes clear that the one-third 
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requirement applies to the amount 
allocated and not to the amount actually 
disbursed. 

Several commenters suggested that 
the one-third allocation include 
households displaced by natural 
disasters, rather than be limited to first- 
time homebuyers. The Banks may use 
their remaining allocation of 
homeownership set-aside funding to 
assist households displaced by natural 

‘disasters. In addition, a Bank may 
request a waiver from the Finance Board 
to use its first-time homebuyer 
allocation for other purposes. 

Additional funding authority: 

§ 951.2(b)(3). Section 951.2(b)(3) of the 
final rule revises the proposal by 
providing that a Bank may draw on AHP 
funds from the subsequent year to fund 
the current year’s AHP, up to an amount 
equal to the greater of $2 million or 20 
percent of the Bank’s annual required 
AHP contribution for the current year. 
The Bank would deduct the amount 
from the annual required AHP 
contribution for the subsequent year. 
The proposed rule would have removed 
the 2 existing provisions authorizing 
such allotment for the competitive 
application and homeownership set- 
aside programs. See 12 CFR 
951.3(a)(1)(i) and (ii) and (a)(2). The 
Banks have not often used this 
authority, although 1 or 2 Banks may do 
so in a year. The existing authority may 
present operational difficulties because 
it may require the Banks to project 
future earnings in order to determine 
how much they may allot to the current 
year, and these projections may fall 
short. Basing the authority on the 
known amount of the current year’s 
contribution eliminates uncertainty 
about the maximum permissible amount 
that the Bank may allot from the 
subsequent year’s required AHP 
contribution to the current year’s AHP 
funding levels. 

A number of commenters supported 
eliminating this authority from the 
homeownership set-aside and 
competitive application programs, citing 
operational difficulties. However, a 
Bank and its Advisory Council stated 
that the Bank has not found the 
authority to be difficult to administer. A 
number of other commenters favored 
retaining the authority, stating that it 

- has been an important tool for the Banks 
to meet housing demand and to respond 
to the need for emergency owner- 
occupied housing and rehabilitation 
following natural disasters. Commenters 
also noted that some Banks have used 
the authority to ensure some minimum 
availability of AHP funding when 
reduced Bank earnings cause a 
significant decrease in AHP 


contributions in a given year. Several 
commenters suggested that the Finance 
Board retain the authority provision but 
further limit the amount of AHP funds 
that may be allotted from the 
subsequent year. 

Based on the comments, the Finance 
Board recognizes that the authority may 


be helpful for Banks in responding to 


housing needs in their districts and the 
need for emergency housing and 


rehabilitation following natural 


disasters, but believes that the authority. 
should be limited in scope and 
calculated based on the current year’s 
required AHP contribution to minimize 
potential operational and compliance 
difficulties with the subsequent year’s 
allocation requirement. A Bank could 
request a waiver from the Finance Board 
of the funding limits in the event that 
those limits are not sufficient to address 
specific housing needs in the Bank’s 
district. Consequently, the final rule 
allows a Bank to allot AHP funds from. 
the subsequent year to fund the current 
year’s AHP, up to an amount equal to 
the greater of $2 million or 20 percent 
of its annual required AHP contribution 
for the current year, which the Bank 
would deduct from its annual required 
AHP contribution for the subsequent 
year. 


C. AHP Implementation Plan: § 951.3 


Adoption of Plan: § 951.3(a). 
Consistent with the proposed rule, 

§ 951.3(a) of the final rule reorganizes 
and streamlines requirements for a 
Bank’s AHP Implementation Plan to 
conform them to amendments to other 
parts of the AHP regulation. See 12 CFR 
951.3(b). The changes to the specific 
program operating requirements for 
AHP Implementation Plans are 
discussed elsewhere in this preamble in 
the context of the particular operating 
requirements. The final rule also adopts 
the proposed requirement that the AHP 
Implementation Plan include the Banks’ 
retention agreement requirements. 

A number of commenters supported 
the changes to the requirements for the 
AHP Implementation Plan, but 
expressed concern that they would 
require a Bank to include all of its 
policies and procedures in its Plan, 
which would make for a cumbersome 
document and complicate the Bank’s 
process for amending the policies and 
procedures. The Finance Board intends 
that a Bank’s program requirements, 
such as its scoring guidelines, but not its 
implementing operating procedures, be 
included in the Plan. A Bank may 
reference its operating procedures in the 
Plan so that AHP participants will be 
aware of their existence and make them 
available upon request. 


_ Notification of Plan amendments: 
§ 951.3(c). Section 951.3(c) of the final 
rule adopts the proposed requirement 
that a Bank notify the Finance Board 
within 30 days of amending its AHP 
Implementation Plan. Several 
commenters supported the change. 
Public access: § 951.3(d). Section 
§ 951.3(d) of the final rule adopts the 
proposed requirement that a Bank make 
the amended AHP Implementation Plan 
publicly available through its Web site 
within 30 days after adoption of the 
amendments. Under the current rule, 
the Bank must submit all amendments 
to the Finance Board and make its AHP 
Implementation Plan available to 
members of the public upon request. 
See 12 CFR 951.3(b)(4), (b)(5). Making 
the AHP Implementation Plan available 
through the Banks’ Web sites is 
intended to provide the public with 
easy access to important information 
about the AHP, as well as to promote 
greater transparency and accountability . 
in the program. A number of 
commenters supported the change as 
increasing transparency and 
accountability and noted that most of 
the Banks have now placed their AHP 


_ Implementation Plans on their Web 


sites. 


D. Advisory Councils: § 951.4 


The final rule makes a number of 
revisions to the existing provisions 
addressing the Advisory Councils of the 
Banks, many of which are intended to 
clarify, but not change the substance of, 
the existing rule. See 12 CFR 951.4. The 
provisions that have a substantive effect 
are described below. 

Terms of Advisory Council members: 
§ 951.4(b). Section 951.4(b) of the final 
rule adopts the proposed requirement 
that each Bank adopt policies governing 
the appointment process for Advisory 
Council members. In addition, the final 
rule requires each Bank to appoint 
Advisory Council members to terms of 
3 years, except that a Bank may appoint 
members for terms of 1 or 2 years as a 
transitional measure solely for purposes 
of achieving the necessary staggering of 
the 3-year terms. 

Proposed § 951.4(b) would have 
required each Bank to appoint members 
to terms of “up to” 3 years. This 
proposal was intended to enhance the 
effectiveness of the Advisory Councils 
by lessening the likelihood that the 
terms of more than one-third of the 
Advisory Council members will expire . 
in any 1 year, by allowing the Banks to 
appoint as a transitional measure some 
individuals to terms of 1 or 2 years as 
a means of ensuring an appropriate 
balance of experience and service 


among members of the Advisory 
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Council as a whole while achieving 
appropriate staggering of terms. Under 
the current rule, the Banks must appoint 
members of the Advisory Council to 3- 
year terms. See 12 CFR 951.4(d). 

A number of commenters supported 
the proposal, stating that it would allow 
for better balance of expiring terms and 
provide greater continuity of the 
Advisory Council membership. Other 
commenters raised concerns that the 
proposal would allow the Banks as a 
routine matter to appoint Advisory 
Council members to terms of 1 year and 
2 years in addition to 3 years, creating 
positions of unequal power and 
resulting in greater turnover and loss of 
members with AHP knowledge and 
expertise. The Finance Board’s intent in 
proposing the change was to allow the 
Banks the flexibility to appoint 
members to shorter terms when 
necessary as a transitional measure to 
reconfigure the staggering of the 3-year 
terms on the Advisory Councils. 
Although the Banks originally set 
staggering of the 3-year terms beginning 
in January 1998, when the current AHP 
regulation became effective, the Banks 
have found it necessary to reset the 
staggering from time to time. The 
Finance Board has acted on a number of 
Bank requests, through waivers or no- 
action letters, to allow the Banks to 
readjust staggering by appointing some 
members to terms of less than 3 years. 
The Finance Board recognizes the 
concerns of the commenters, but also 
recognizes the need of the Banks for 
flexibility to stagger the Advisory 
Council member terms. Consequently, 
the language is revised in the final rule 
to provide that Advisory Council terms 
shall be for 3 years, except that a Bank 
may appoint members for terms of 1 or 
2 years as a transitional measure solely 
for purposes of achieving the necessary 
staggering of the 3-year terms. 

Election of officers: § 951.4(c). 
Consistent with the proposed rule, 

§ 951.4(c) of the final rule imposes on 
the Advisory Council an affirmative 
obligation to elect certain officers, 
which is intended to ensure that each 
Advisory Council has in place a 
chairman and vice chairman. The 
current rule permits, but does not 
require, election of such officers. See 12 
CFR 951.4(e). Several commenters 
supported the change. 

Duties: Meetings with the Banks: 

§ 951.4(d)(1)(ii). Consistent with the 
proposed rule, § 951.4(d)(1)(ii) of the 
final rule revises the duties of the 
Advisory Council principally by adding 
a list of specific matters on which the 
Advisory Council must provide 
recommendations to the Bank’s board of 
directors. See 12 CFR 951.4(f)(1). Those 


matters include: The relative allocation 
of AHP subsidies between the 
competitive application and 
homeownership set-aside programs; the 
AHP Implementation Plan; eligibility 
criteria for each program; scoring 
criteria and related definitions for the 
competitive application program; and 
any priority criteria for the 
homeownership set-aside program. A 
number of commenters supported the 
changes, stating they would strengthen 
communication among the Bank’s 
board, the Advisory Council, and the 
public. 

Annual Advisory Council analysis; 
public access: § 951.4(d)(3). Section 
951.4(d)(3)(i) of the final rule adopts the 
proposed extension of the deadline by 
which the Advisory Council must 
submit its annual analysis of the Bank’s 
low- and moderate-income housing and 
community lending activity to the 
Finance Board from March 1 to May 1. 
See 12 CFR 951.4(f)(3). The proposed 
change in the due date was intended to 
respond to requests received from some 
of the Advisory Councils, which meet at 
least quarterly, for additional time after 
the end of each calendar year to prepare, 
review, and approve their report. A 
number of commenters supported the 
change in the due date, with 1 
commenter stating that it would offer 
the Advisory Council a better 
opportunity to summarize the 
accomplishments of the year. 

Section 951.4(d)(3)(ii) of the final rule 
adopts the proposed requirement that 
each Bank publish the Advisory Council 
analysis on its publicly available Web 
site within 30 days of its submission to 


the Finance Board. Making the Advisory © 


Councils’ analyses available to the 
public through the Banks’ Web sites is 
intended to promote greater 
transparency and accountability in the 
Banks’ AHP and in the work of the 
Banks’ Advisory Councils. A number of 
commenters supported the change, 
stating that it would increase 
transparency and accountability. 

No delegation: § 951.4(f). Section 
951.4(f) of the final rule prohibits a 
Bank’s board of directors from 
delegating to Bank officers or other Bank 
employees its responsibility for 
appointing Advisory Council members 
and meeting with the Advisory Council 
at the quarterly meetings required by the 
Bank Act. See 12 U.S.C. 1430(j)(11). 
This provision is intended to ensure 
that each board of directors fulfills its 
statutory obligations with regard to its 
interaction with the Advisory Council 
and is consistent with findings of the 
Finance Board’s Horizontal Review, 
which indicated that in general the 
Bank boards could improve their 


interactions with their Advisory 
Councils. See 12 U.S.C. 1430(j)(11); 
Horizontal Review at 23. 

Several commenters supported the 
proposal, stating that it would improve 
the Bank board’s understanding of 
affordable housing issues. A Bank and 
its Advisory Council opposed the 
proposal, believing it would add to the 
duties and responsibilities of the Bank’s 
board and apply to Advisory Council 
meetings beyond the quarterly meetings 
with the Bank’s board that are required 
by the Bank Act. It was not the Finance 
Board’s intent to prohibit Bank staff 
from meeting with the Advisory 
Councils at times other than the Bank F 
boards’ quarterly meetings with the 
Advisory Councils. Consequently, the 
language is revised in the final rule to 
clarify that the prohibited delegation 
applies only to the statutorily-required 
quarterly meetings between the Banks’ 


_ boards and their Advisory Councils. 


E. Competitive Application Program: 
§ 951.5 


Consistent with the proposed rule, the 
final rule consolidates existing 
regulatory provisions governing the 
operation of the competitive application 
program into a single section of the AHP 
rule—§ 951.5. Under the current 
regulation, some of those provisions are 
located in different sections of the 
regulation. A number of commenters 
supported the proposed reorganization, 
streamlining, and consolidation of the 
regulatory provisions. Commenters 
stated that these technical revisions 
would be helpful for the Banks, 
members, and sponsors in 
understanding the specific requirements 
of the competitive application and 
homeownership set-aside programs. The 
principal revisions to the existing 
regulatory structure are described 
below. 

Removal of optional nonmember 
applicants provision: § 951.5(b)(2). 
Consistent with the proposed rule, 

§ 951.5(b)(2) of the final rule eliminates 
the current discretionary authority for a 
Bank to accept AHP applications from 
institutions that are not members of the 
Bank, but that have applied for 
membership. See 12 CFR 951.6(b)(1). A 
trade association opposed the proposed 
change, stating that the AHP offers an 
incentive for nonmember institutions to 
join the Banks and the current 
regulatory provision remains an 
important membership recruitment tool 
for the Banks. The Finance Board notes 
that the AHP would remain a 
membership recruitment tool under the 
final rule as the institution can apply for 
AHP funds once it is a member. 
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A Bank opposed the proposal, stating 
that where a member that intends to 
submit AHP applications on behalf of 
sponsors is merged into a nonmember, 
and the nonmember intends to apply for 
Bank membership, the proposal would 
prohibit the nonmember from 
continuing the process of submitting to 
the Bank the AHP applications for those 
sponsors for an imminent funding 
round. The Bank noted that this would 


- result in the AHP activities of the 


nonmember being prohibited for as 
much as 180 days. See 12 CFR 
925.24(b). The Finance Board believes 
that such an event would be rare, and 
the Bank has alternatives to address the 
matter so that the sponsors could 
compete for funding at that time, such 
as by assisting the sponsors in 
identifying another member to submit 
the application. 

Eligibility requirements: § 951.5(c).: 
Consistent with the proposed rule, 

§ 951.5(c) of the final rule sets out the 
eligibility requirements that apply in 
connection with the receipt of AHP 
subsidies under the competitive 
application program. 

Timing of household income- 
eligibility determination: § 951.5(c)}(1). 
Consistent with the proposed rule, the 
final rule relocates the current 
provisions on timing of household 
income eligibility from the definitions 
of “‘low- or moderate-income 
household” and “‘very low-income 
household” in § 951.1 to § 951.5(c)(1). In 

_ addition, consistent with the proposed 
rule, the final rule incorporates into this 
section, without change, the 
requirements in the existing definitions 
of “owner-occupied project” and “rental 
project” that the AHP subsidy be used 
for the purchase, construction, or 
rehabilitation of owner-occupied or 
rental housing. 

Need for =. § 951.5(c)(2). The 
final rule permits a Bank, in its 
discretion, to permit a project’s sources 
of funds to include or exclude the 
estimated market value of in-kind 
donations and voluntary professional 
labor or services (excluding the value of 
sweat equity), provided that the 
project’s uses of funds also include or 
exclude, respectively, the value of such 
estimates. The existing regulation 
requires that, for purposes of 
determining a project’s eligibility, the 
project must demonstrate a need for the 
subsidy, based on its estimated total 
sources and uses of funds. See 12 CFR 
951.5(b)(2). The proposed rule would 
have maintained this requirement, but 
would have eliminated a related 
requirement that the estimated sources 
and uses of funds analysis include 
estimates of the market value of in-kind 


donations and volunteer professional 
labor or services (excluding the value of 


sweat equity) as sources of funds. See 12 


CFR 951.5(b)(2)(i)(B). By focusing the 
analysis on cash sources and uses, the 
sponsor can streamline the analysis, as 
non-cash contributions are exactly offset 
by the.amount of non-cash expenses 
they cover and, therefore, cancel out of 
the comprehensive sources and uses of 
funds analysis. For example, a 
contribution of materials (in-kind) is a 
source that reduces the need for cash 
payments by exactly its value. The 
Finance Board stated in the 
SUPPLEMENTARY INFORMATION section of 
the proposed rule that experience since 
1998 indicated that estimates of non- 
cash costs generally do not affect the 
amount of subsidy needed for a project, 
and that eliminating this requirement 
also would obviate the need for 
Regulatory Interpretation 1999—RI-03 
(Jan. 26, 1999),4 which already had 
eliminated this requirement for self-help 
homeownership projects involving such 
non-cash costs. 

One commenter opposed the 
proposal, stating that if estimates of 
non-cash costs generally do not affect 
the amount of subsidy needed for a 
project, then it should not matter 
whether or not a project includes non- 
cash sources and uses in its 
development budget, and the rule 
should leave it to the Bank’s discretion 
whether the development budget may 
include such items. This commenter 
stated that sponsors must make these 
estimates as line items in their budgets 
for funding from certain federal 
programs such as Low-Income Housing 
Tax Credits and Community 
Development Block Grants, and the 
regulation should not require them to do 
separate budgets for the AHP. The 
Finance Board finds the comment 
persuasive. Accordingly, the final rule 
provides a Bank with the discretion to 
determine whether estimates of market 
value of in-kind donations and 
voluntary professional labor or services 
(excluding the value of sweat equity) 
may be a required component in 
determining a project’s source of funds 
along with the identical value included 
as a use of funds. 

Section 951.5(c)(2)(ii) of the final 
regulation also includes a requirement 
for how a self-help homeownership 
sponsor that provides permanent 
financing must account for the value of 
cash payments that it will receive from 
the purchaser of the home when 


41999-RI-03 is available in the FOIA Reading 
Room on the Finance Board Web site at http:// 
www.fhfb.gov/ 
Default.aspx?Page=59&ListCategory=8#8. 


determining the sponsor’s cash sources 
of funds. Several commenters were 
concerned that rescinding 1999-RI-03 
also would remove a provision relating 
to the determination of cash sources of 
funds for such sponsors. The Regulatory 
Interpretation provides that, in 
performing the cash sources and uses of 
funds-analysis, the sponsor’s cash 
contribution must include the present 
value, rather than the face value, of any 
payments the sponsor is to receive from 
the homebuyer, i.e., any cash down 
payment from the buyer plus the 
present value of any below-market 
purchase note the sponsor holds on the 
unit. If such a note carries a market 
interest rate commensurate with the 
credit quality of the borrower (market 
rate), the present value of the note 
equals the face value of the note. If the 
note carries an interest rate below the 
market rate, the present value of the 
note can be determined using the 
market rate to discount the cash flows. 

The commenters stated that, without 
the provision in 1999—RI-—03, such 
sponsors would be required to include 
the face value of the mortgage payments 
received rather than the discounted 
amount, which would result in the 
development budget for these types of 
projects showing cash sources of funds — 
in excess of cash uses, i.e., no need for 
AHP subsidy, thereby making such 
projects ineligible to receive AHP 
subsidy. The Finance Board concurs 
that the provision related to the use of 
the net present value should continue to 
apply to sponsor-financed self-help 
housing, and the final rule codifies the 
1999-RJ-03 provisionin 

§ 951.5(c)(2)(ii). 

The final rule also adopts the 
proposal that would make the need for 
subsidy requirement independent of the 
project developmental and operational 
feasibility requirements. These 
feasibility requirements are separate 
assessments and, therefore, should not 
be linked to the need for subsidy 
requirement. The Finance Board stated 
in the SUPPLEMENTARY INFORMATION 
section of the proposed rule that this 
change also may have the effect of more 
competition by smaller projects and 
projects with higher production or 
operating costs, such as projects with 
services or more common space, and 
several commenters agreed that this 
could be a result of the proposed 
change. 

Project costs: § 951.5(c)(3). Section 
951.5(c)(3)(i) of the final rule adopts the 

proposed clarification that the 
determination of project costs is a 
separate eligibility requirement, and 
removes an existing requirement that 
project costs be “customary” and 
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determined according to ‘‘industry 
standards” in accordance with the 
Bank’s project feasibility guidelines. See 
12 CFR 951.5(b)(2)(ii). In lieu of that 
requirement, a-Bank is still required to 
establish feasibility and cost guidelines 
as a basis for evaluating project costs, 
but must determine whether an 
individual project’s costs are reasonable 
by taking into account the geographic . 
location of the project, development 
conditions, and other non-financial 
household or project characteristics, 
such as housing for the elderly or for 
persons with disabilities, which affect 
the project’s costs. The changes are 
intended to make the eligibility review 
process more adaptive to projects such 
as those serving special needs 
populations, and other projects that may 
require special architectural features or 
other amenities appropriate to their 
location. 

Several commenters supported the 
proposal as providing additional 
flexibility for a Bank to assess project 
costs based on the characteristics of 
individual projects, taking into 
consideration factors that could increase 
costs in determining whether a project’s 
costs are reasonable. Some commenters 
stated, however, that the proposed | 
language could be read to require a 
Bank’s feasibility guidelines to reflect a 
variety of characteristics for different 
project types. This was not the intent of 
the proposal. Accordingly, the language 
in the final rule is reworded to state that 
the Bank’s feasibility guidelines 
themselves need not include 
characteristics for different project 
types. 

As discussed above under Need for 
Subsidy, the proposed rule would have 
eliminated the existing provision in 
§ 951.5(b)(2)(i)(B) that requires, for 
-purposes of a Bank’s sources and uses 
of funds analysis, that the Bank include 
as sources of funds estimates of the 
market value of in-kind donations and 
volunteer professional labor or services 
(excluding the value of sweat equity) 

* committed to the project. See 12 CFR 
951.5(b)(2)(i)(B). Several commenters 
objected that removal of this provision 
would result in payment of a lower 
developer’s fee where the fee is 
calculated as a percentage of the 
project’s total development costs, as the 
total development costs amount would 
be lower. One commenter stated that 
this consequence would be particularly 
difficult for small, not-for-profit housing 
producers, especially in rural areas, that 
rely on income from the developer’s fee 
for their continuing operations. 
Commenters stated that the Banks 
should be given discretion to include in- 
kind donations and volunteer 


professional labor or services as part of 
total development costs in the budget. 
The Finance Board believes the 
comments have merit. Accordingly, 

§ 951.5(c)(3)(i)(B) of the final rule allows 
a Bank to include estimates of the 
market value of in-kind donations and 
volunteer professional labor or services 
(excluding the value of sweat equity) in 
total development costs for purposes of 
calculating the developer’s fee. The 
Bank would continue to be required to 
determine, after calculating the fee, that 
it is a reasonable fee pursuant to the 
Bank’s project cost guidelines, as 
required by § 951.5(c)(3)(i)(A) of the 
final rule. 

Project feasibility: § 951.5(c)(4). 
Consistent with the proposed rule, 

§ 951.5(c)(4) of the final rule separates 
the 2 aspects of project feasibility— 
developmental feasibility of a project 
and, in the case of rental housing, 
operational feasibility of the project over 
time—and defines the terms. These 2 
types of project feasibility are not 
differentiated in the existing rule. 
Section 951.5(c)(4)(i) requires that a 
project be developmentally feasible, 
which is defined as the likelihood that 
the project will be completed and 
occupied, based on relevant factors 
contained in the Bank’s project 
feasibility guidelines, including the 
project’s development budget, market 
analysis, and the sponsor’s experience 
in providing the requested assistance to 
households. Section 951.5(c)(4)(ii) 
requires that a rental project be 
operationally feasible, which is defined 
as the ability of the project to operate in 
a financially sound manner, in 
accordance with the Bank’s project 
feasibility guidelines, as projected in the 
project’s operating pro forma. 

A Bank and its Advisory Council 
supported the proposal, stating that it 
would allow the Banks more flexibility 
in addressing project needs based on a 
variety of factors that can influence 
development costs and operational 
budgets. 

Financing costs: § 951.5(c)(5). 
Consistent with the proposed rule, the 
final rule makes a technical change by 
relocating the provision regarding 
interest rates, points, fees, and other 
charges for loans financing the project 
from existing § 951.5(b)(2)(iii) to 
§ 951.5(c)(5) of the final rule. See 12 
CFR 951.5(b)(2)(iii). The final rule also 
clarifies that this provision applies to 
loans made for the project in 
conjunction with the AHP subsidy. 

Refinancing: § 951.5(c)(8). Section 
951.5(c)(8) of the final rule adopts a 
proposed technical change regarding the 
use of AHP subsidies in connection 
with a refinancing of a project. See 12 


CFR 951.5(b)(6). The change clarifies 
that refinancing is permitted only if it 
generated equity proceeds and if the 
proceeds are used to purchase, 
construct, or rehabilitate eligible 
housing units. The change also clarifies 
that the requirement regarding use of 
the equity proceeds applies only to an 
amount of equity proceeds that is at 
least equal to the amount of AHP 
subsidy in the project. No comments 
addressed this technical change. 

Project sponsor qualifications: 
§ 951.5(c)(10). Consistent with the 
proposed rule, § 951.5(c)(10)(ii) and (iii) 
of the final rule revises existing 
§ 951.5(b)(8) by requiring a Bank to 
adopt written policies regarding the 
project sponsor qualifications for 
revolving loan funds and loan pools. 
See 12 CFR 951.5(b)(8). These issues are 
discussed separately below under the 
sections addressing use of the AHP 
subsidy by revolving loan funds and 
loan pools. 

Calculation of AHP subsidy: 
§ 951.5(c)(12). Consistent with the 
proposed rule, § 951.5(c)(12) of the final 
rule, which relates to the calculation of 
the AHP subsidy, incorporates, without 


_ change, the existing provisions 


regarding the time at which the 
calculation of subsidy is to be made, 
which currently is included as part of 
the definition of “subsidy” in § 951.1. 
No comments addressed this technical 
change. 

Lending and re-lending of AHP direct 
subsidy by revolving loan funds: 
§ 951.5(c)(13). General requirements: 
Consistent with the proposed rule, the 
final rule authorizes a Bank, in its 
discretion, to provide AHP direct 
subsidy under its competitive 
application program for eligible projects 
and households involving both the 
lending of the subsidy and subsequent 
lending of subsidy principal and 
interest repayments by a revolving loan 
fund. The final rule further provides 
that both the initial loans made by the 
revolving loan fund, as well as any 
subsequent loans made with amounts 
received from repayments of the initial 
loans, would have to meet AHP 
eligibility requirements, as applicable 
depending on whether the subsidy is 
used for initial lending or for 
subsequent lending, as discussed below. 
The revolving loan fund also would 
have to assure that the initial loans are 
made to projects and households that 
meet the commitments made in the 
approved AHP application, and that 
they will be met for the full AHP 
retention period. In order to exercise 
this authority, a Bank would have to 
consult with its Advisory Council and 
then adopt written policies governing 
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the disbursement of the AHP direct 
subsidy through this type of entity. 

A number of commenters supported 
allowing the Banks to provide AHP 
direct subsidy to revolving loan funds as 

. proposed, stating that it could maximize 
the impact of the direct subsidy because 
using loans rather than grants allows the 
financial benefit of the subsidy to be 
leveraged many times over. One 
commenter stated that it would meet a 
need for small, flexible-term loans for a 
broad range of purposes. Another 
commenter stated that it would benefit 
rural areas that are losing affordable 
housing, as revolving loan funds are 

better able to match the capital needs of 
smaller scale, scattered-site 
development efforts typical in rural 
areas. 

Other commenters opposed the 
proposal, stating that it would be 
unworkable because of difficulties with 
scoring, monitoring and compliance. A 
commenter stated that lending the AHP 
direct subsidy would erode the value of 
the AHP grants. Several commenters 
stated that revolving loan funds charge 
interest or fees that increase project 
costs, thereby effectively reducing the 
amount of AHP subsidy passing through 
to the project, and projects that cannot 
support debt service would not be able 
to benefit from revolving loan funds 
using direct subsidy as loan principal 
instead of grants. The Finance Board 
acknowledges these potential concerns, 
but notes that under the regulation no 
Bank would be obligated to accept 
applications from a revolving loan fund. 
The authority in the rule is permissive, 
not mandatory. The Finance Board 
believes that revolving loan funds can 
provide opportunities for the benefits of 
the AHP to reach harder-to-serve 
populations, such as those in rural areas 
or those with special needs. By allowing 
revolving loan funds to lend and re-lend 
direct subsidy, the regulation will 
enable entities specializing in 
community development lending to 
leverage additional funds for low- 
income borrowers, or bring added value 
to the services provided by not-for-profit 
corporations and local governments, 
and provide technical assistance that 
can contribute to project success and 
help develop capacity of small, not-for- 
profit housing producers. 

As noted previously, § 951.1 of the 
final rule expands the definition of 
“sponsor” to specify revolving loan 
funds in the list of eligible sponsors. 

' Section 951.1 of the final rule defines a 
“revolving loan fund”’ as a capital fund 
established to make mortgage or other 
loans whereby loan principal is repaid 
into the fund and’re-lent to other 
borrowers. Commenters questioned 


whether members would qualify as 
revolving loan funds under the rule, 
noting that if members could not 
qualify, the rule would give revolving 
loan funds an unfair competitive 
advantage over members in access to 
AHP funds. Members are eligible to 
apply for AHP subsidy as revolving loan 
funds if they meet the definition of 
“revolving loan fund”’ and the project 
sponsor qualifications requirement in 
the final rule. 

The Finance Board notes that 
revolving loan funds currently can and 
do apply as sponsors under the * 
competitive application program for 
AHP subsidy for funding specified 
projects. Under § 951.5(c)(13)(i) of the 
final rule, in a Bank’s discretion, a 
revolving loan fund would be able to 
apply for direct subsidy to lend toa 
specified or an unspecified project (or 
projects) meeting the requirements of 
the competitive application program 
and to re-lend repayments of that 
subsidy to subsequent projects that meet 
certain minimum eligibility 
requirements. A number of commenters 
stated that it was not clear how an 
application for an unspecified project 
could meet the eligibility requirements 
for project feasibility and project costs. 
To address these issues, § 951.5(c)(13)(i) 
and (ii) of the final rule provides that an 
application for an unspecified project to 
be funded through a revolving loan fund 
must include the revolving loan fund’s 
criteria for lending of the subsidy, 
including its project cost and project 
feasibility guidelines, which the Bank 
will evaluate according to the AHP 
eligibility requirements, including the’ 
Bank’s project cost and project 
feasibility guidelines. See § 951.5(c)(3) 
and (c)(4) of final rule. Pursuant to 
§ 951.7(a)(1) of the final rule, upon 
initial monitoring of the actual project(s) 
funded with the initial lending of 
subsidy, the Bank will have to 
determine that the actual project costs 


were reasonable in accordance with the 


Bank’s project cost guidelines, and that 
the subsidy was needed in accordance 
with § 951.5(c)(2). 

Section 951.5(c)(13)(ii) of the final 
rule provides that a Bank shall review 
an application from a revolving loan 
fund to evaluate the project or criteria 
for the initial lending of the subsidy, as 
applicable, pursuant to the Bank’s 
scoring guidelines. Some commenters 
questioned how an application for an 


- unspecified project(s) could be scored 


against other applications for projects. 
Under § 951.5(c)(13)(i), an application 
with nonspecific project(s) would have 
to propose how the project(s) will meet 
various applicable scoring criteria and, 
if approved, the revolving loan fund 


- loan fund in accordance with the 


_ direct subsidy by a revolving loan fund. 


would have to ensure that the actual 
project or projects eventually funded 
with the initial lending of subsidy 
would meet those scoring criteria. If, 
upon initial monitoring of the project, 
the Bank found that the project did not 
meet the scoring criteria and could not 
be modified under § 951.5(f), then the 
revolving loan fund would have to 
repay the AHP subsidy to the Bank. q 
Many revolving loan funds operating for E 
the purpose of financing housing for ‘ 
very low- and low- or moderate-income 
households either restrict their funding 
to projects with certain requirements, 
such as housing for the elderly, or have 
a pipeline of potential projects. 
Consequently, the Finance Board 
believes that an application can be 
scored based on the proposed 
characteristics of an unspecified project. 

An application with unspecified 
project(s) must still meet the eligibility 
requirement in § 951.5(c)(6) that the 
project must be likely to begin drawing 
down some or all of the AHP subsidy or 
use it to procure other financing 
commitments within 12 months of the 
date of the application’s approval. The 
Finance Board does not intend that 
approved AHP subsidy lay idle for 
significant periods of time. 

Section 951.5(c)(13)(iv) of the final 
rule also provides that payments of 
interest on the lending of the AHP direct 
subsidy must be used by the revolving 


requirements for subsequent lending of 
AHP direct subsidy in that section. 
Some commenters opposed allowing 
interest earned on the lending of the 
AHP subsidy to be used for general 
operating support of the revolving loan 
fund or the sponsor, and the Finance 
Board concurs. Under § 951.13(d)(3) of 
the current AHP regulation, a member 
or sponsor that lends AHP direct 
subsidy to a project must pay any 
repayments of principal and payments 
of interest forthwith to the Bank for use 
by other AHP-eligible projects. See 12 
CFR 951.13(d)(3). Requiring a revolving 
loan fund to return interest payments to 
its lending fund and use them for AHP- 
eligible purposes in accordance with the 
subsequent lending provisions is 
consistent with this existing 
requirement. In addition, § 951.9(a)(9) of 
the final rule revises existing 

§ 951.13(d)(3) to provide for an 
exception to the requirement that 
repayments of principal and payments 
of interest must be paid to the Bank in 
the case of lending and re-lending of 


Initial lending of AHP direct subsidy: 
§ 951.5(c)(13)(iii): Section 
951.5(c)(13)(iii){A) of the final rule 
provides that, once its application is 
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approved, a revolving loan fund may 
lend direct AHP subsidy to 1 or more 


projects or households, as needed to use 


the full amount of subsidy approved, 
that meet the eligibility criteria of 
§ 951.5(c) and the commitments made in 
the approved AHP application. Like all 
other approved projects, the project or 
projects funded as part of the revolving 
loan fund’s initial lending of the AHP 
direct subsidy are subject to AHP 
retention agreements, and to initial and 
long-term monitoring, as applicable 
according to whether the housing is 
owner-occupied or rental. The revolving 
loan fund may re-lend subsidy principal 
and interest repayments received in 
accordance with the “subsequent 
lending’ requirements described below. 

Section 951.5(c)(13)(iii)(B) of the final 
rule provides that if an initial-lending 
project or owner-occupied unit is not in 
compliance with the commitments in 
the approved AHP application, or is 
sold or refinanced prior to the end of the 
applicable AHP retention period, the 
required amount of AHP subsidy must 
be repaid to the revolving loan fund in 
accordance with §§ 951.8 and 951.9 of 
the final rule. The revolving loan fund 
must re-lend such repaid subsidy, 
excluding the amounts of AHP subsidy 
principal already repaid to the revolving 
loan fund, to another project or owner- 
occupied unit meeting the initial 
lending requirements for the remainder 
of the retention period. For example, if 
an initial-lending rental project is sold 
after 8 years and the buyer does not 
commit to maintain the AHP income- 
targeting and affordability 
commitments, then the revolving loan 
fund must re-lend the repaid subsidy to 
another eligible project meeting the 
initial lending requirements that will 
have a retention period of 7 years in 
order to complete the full 15-year 
retention period required for an initial- 
lending rental project. In this case, the 
amount of subsidy that must be used for 
another initial-lending project does not 
include the amounts of AHP subsidy 
principal already repaid to the revolving 
loan fund. 

Subsequent lending of AHP subsidy 
principal and interest repayments: 
§ 951.5(c)(13)(iv): Section 
951.5(c)(13)(iv)(B) of the final rule 
provides that subsequent lending of 
AHP subsidy principal and interest 
repayments must be for the purchase, 
construction, or rehabilitation of owner- 
occupied units for households with 
incomes at or below 80 percent of the 
median income for the area, or of rental 
projects where at least 20 percent of the 
units are occupied by and affordable for 
households with incomes at or below 50 
percent of the median income for the 


area, and must meet all other eligibility 
requirements in § 951.5(c). Section 
951.5(c)(13)(iv)(C) provides that a Bank 
may, in its discretion, require the 
revolving loan fund’s subsequent 
lending of AHP subsidy principal and 
interest repayments to be subject to 
retention period, monitoring, and 


- recapture requirements as defined by 


the Bank in its AHP Implementation 
Plan. A number of commenters 
expressed concerns about the revolving 
loan fund sponsor having to monitor 
revolved payments of AHP subsidy over 
the long-term retention period. Some 
commenters stated that the monitoring 
requirements would be extremely 
difficult or unworkable, and would be 
different than those applicable under 
the final rule for projects that do not 
involve revolving loan funds. 
Commenters recommended various 
approaches to the monitoring of the 
revolved subsidy, including that: The 
Bank have flexibility to determine 
whether to require monitoring over a 
long-term period (as proposed); the 
sponsor be allowed to commingle the 
AHP funds with its other funds but be 
required to separately account for the 
AHP funds through an annual A—133 
type audit; the Bank be allowed to 
monitor the performance of the 
revolving loan fund rather than the 
individual households or properties; 
and the monitoring period be limited to 
5 years or until the AHP direct subsidy 
is rolled over twice. The Finance Board 
recognizes the potential problems that 
monitoring for subsequent lending of 
the repaid subsidy could entail. As 
discussed above, only projects funded 
with the revolving loan fund’s initial 
lending of subsidy would be subject to 
the monitoring requirements applicable 
to all projects under the competitive 
application program. The Bank, in its 
discretion, may decide what, if any, 
monitoring, retention, or recapture 
requirements should apply to 
subsequent lending of the repaid AHP 
subsidy. 

Section 951.5(c)(13)(iv)(A) of the final 
rule also provides that a revolving loan 
fund, in its discretion, may provide part 
or all of the AHP subsidy principal and 
interest repayments as nonrepayable 
grants to eligible projects under the 
“subsequent lending” requirements. 
Under § 951.5(c)(13)(v), the revolving 
loan fund must return to the Bank any 
AHP subsidy that will not be used for 
AHP-eligible purposes. 

Several commenters wanted to ensure 
that the Finance Board or the Banks 
would not set the interest rate that a 
revolving loan fund could charge for 
lending the AHP direct subsidy. The 
final rule does not set the interest rates 


that a revolving loan fund can charge; 
however, a revolving loan fund’s 
interest rates must be reasonable and 
comply with the financing costs 
requirement of § 951.5(c)(5). 

Revolving loan fund sponsor 
qualifications: § 951.5(c)(10(ii): 
Consistent with the proposed rule, 

§ 951.5(c)(10)(ii) of the final rule 
provides that, pursuant to written 
policies adopted by a Bank’s board, a 
revolving loan fund sponsor that 
intends to use the AHP subsidy in 
accordance with this section must: 

(i) Provide audited financial statements 
that its operations are consistent with 
sound business practices; and (ii) 
demonstrate the ability to re-lend AHP 
subsidy repayments on a timely basis 
and track the use of the AHP subsidy. 
Several commenters recommended that 
the regulation give priority to 
community development financial 
institutions as qualified revolving loan 
fund sponsors, because of their 
experience and controls and reporting 
systems for the lending of funds. 
Another commenter suggested that a 
revolving loan fund sponsor should 
have to have a minimum of 2 years’ 
experience successfully operating a 
revolving loan fund in order to be 
considered an eligible sponsor. The 
Finance Board does not believe it is 
appropriate to give preference in the 
regulation to any particular type of 
sponsor or indicator of experience. The 
AHP is a competitive application 
process and, during the application 
review process, a Bank must evaluate a 
sponsor’s experience in determining 
whether the sponsor has the 
qualifications to be eligible to 
participate in the competitive 
application process. Those sponsors that 
can demonstrate such qualifications will 
be eligible to participate in the 
competitive application process. 

Other issues: Several commenters also 
recommended that the Banks be allowed 
to fund revolving loan funds as a 
separate set-aside, rather than under the 
competitive application program, and 
that the Banks be allowed to establish 
the governing policies for their 
revolving loan fund programs. The 
Finance Board does not believe that it 
is appropriate to set aside AHP funds for 
specific types of sponsors. The AHP is 
primarily a competitive program that 
awards funds based on the merits of the 
application, regardless of sponsorship. 

Under the final rule, AHP funds 
disbursed through a revolving loan fund 
may not be used for purposes, such as 
to pay for operating costs, that are 
unrelated to the purchase, construction, 
or rehabilitation of housing. Several 
commenters stated that AHP subsidy 
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should be able to be used for operating 
‘costs, citing the more intensive 
servicing needed for higher-risk, low- 
income loans. A commenter proposed 
that revolving loan funds be able to use 
interest earned on iending the AHP 
direct subsidy and on short-term 
investment of the AHP subsidy for 
servicing and related functions and 
investments. The Finance Board 
believes that use of AHP subsidy for 
operating costs and investment of the 
subsidy would not be consistent with 
the requirement in the Bank Act that 
AHP subsidy only be used for the 
financing of purchase, construction, or 
rehabilitation of affordable housing and, 
as discussed above, that interest earned 
on the lending of the subsidy should 
also be used for AHP-eligible purposes. 
See 12 U.S.C. 1430{j)(2). 

Some commenters also stated that 
revolving loan funds should be allowed 
to lend AHP subsidy to fund 
predevelopment costs for rental 
housing, or short-term construction 
loans. The Finance Board notes that 
lending for short-term construction 
loans is an eligible use of AHP subsidy, 
provided that the resulting housing 
complies with the AHP retention 
requirements. The Finance Board has 
determined that predevelopment costs 
are not an eligible use of AHP subsidy 
if no eligible housing is produced as a 
result. Under the AHP, a project that 
meets the eligibility requirements, 
including developmental and 
operational feasibility requirements, 
may include previously incurred 
predevelopment costs in its uses of 
funds. 

Three years after promulgation of the 
new revolving loan fund authority, the 
Finance Board intends to conduct a 
program review of the use of the 
- authority to determine how the program 
is working and to address any issues 
that have arisen. 

Use of AHP subsidy in loan pools: 

§ 951.5(c)(14). General requirements: 
Consistent with the proposed rule, 

§ 951.5(c)(14) of the final rule specifies 
the conditions under which a Bank, in 
its discretion, may provide AHP 
subsidies under its competitive 
application program for the origination 
of first mortgage loans or rehabilitation 
loans with subsidized interest rates to 
AHP-eligible households through a 
purchase commitment by an entity that 
will purchase and pool the loans. The 
final rule also allows a loan pool 
sponsor to use repaid AHP subsidy 
resulting from prepayments of a loan in 
the pool for the origination of another 
AHP.-assisted loan as substitution for the 
prepaid loan in the pool, rather than 
requiring the return of the AHP subsidy 


to the Bank, as is required under the 
current regulation. Because of this new 
reuse authority, the Finance Board has 
determined that each Bank should have 
the discretion to determine whether to 
fund AHP applications for loan pools 
under its competitive application 
program. The Bank would determine 
whether there is a market need for such 
funding in its district as part of its 
determination whether to permit 
funding of applications for loan pool 
sponsors. In order to make available the 
loan pool authority under its 
competitive application program, a 
Bank would have to consult with its 
Advisory Council and then adopt 
written policies governing the 
disbursement of the AHP subsidy 
through this type of funding 
arrangement. 

A number of commenters generally 
supported the use of AHP subsidy by — 
loan pool sponsors, stating that greater 
use of secondary market operations 
could help sponsors provide 
homeownership to more low-or 
moderate-income households in their 
communities. Commenters also 
supported the discretionary nature of 
the proposal. Other commenters 
opposed the proposal, citing a number 
of reasons, including that loan pools 
may not be addressing a specific market 
need. The Finance Board notes that loan 
pool entities are already eligible 
sponsors for AHP-assisted projects 
provided that the loan originations 
through the purchase commitments 
meet the requirements of the current 
AHP regulation. However, prepayments 
of loans prior to the end of the retention 
period required that AHP subsidy be 
returned to the Bank in accordance with 


, the retention agreements. One Bank 


stated that it has received applications 
for AHP subsidy from a loan pool 
sponsor in its district, but was unsure 
how loan pool operations could meet 
the AHP requirements, especially when 
loans in the pool prepaid. The Finance 
Board believes that loan pools can 
facilitate the origination of AHP- 
subsidized home purchase mortgage 
loans, owner-occupied rehabilitation 
loans, and rental property loans for 
eligible households. Consequently, 
consistent with the proposed rule, the - 
final rule specifies the criteria that the 
Finance Board has determined meet the 
requirements of the AHP, especially in 
the areas of retention, eligible uses, need 
for subsidy, pass through of the subsidy 
to the ultimate borrower, and 
substitution of prepaid loans. 

Loan pool sponsor qualifications: 
§ 951.5(c)(10)(iii): As noted previously, 
§ 951.1 of the final rule specifically 
includes in the definition of “sponsor” 


entities that operate loan pools in the 
list of eligible sponsors. Consistent with 
the proposed rule, § 951.1 of the final 
rule defines a “loan pool” as a group of 
AHP-eligible loans that are purchased, 
pooled, and held in trust. Consistent 
with the proposed rule, and in light of 
the new authority to reuse repaid 


*subsidy for new AHP-assisted loans to 


substitute in the loan pools, 

§ 951.5(c)(10)(iii) of the final rule 
provides that, pursuant to written _ 
policies adopted by a Bank’s board, a 
project sponsor that operates a. loan pool 
must: (i) Provide evidence of sound 
asset/liability management practices; 
(ii) provide audited financial statements 
that its operations are consistent with 
sound business practices; and 

(iii) demonstrate the ability to track the 
use of the AHP subsidy. Several 
commenters recommended that only 
loan pool sponsors that have previously 
received AHP funds should be 
considered eligible sponsors. For the 
same reasons discussed above under 
Revolving Loan Funds, the Finance 
Board does not believe it is appropriate 
to give preference in the regulation to 
particular types of sponsors or 
indicators of experience. However, a 
Bank may take into consideration a 
sponsor’s experience in determining its 
qualifications and the eligibility of the 
project to participate in the AHP 
competitive application process. 

Commenters also questioned whether 
members could qualify as loan pool 
sponsors under the rule, noting that if 
members could not qualify, the 
proposed rule could give secondary 
market entities an unfair competitive 
advantage over members that are 
engaged in originating loans for their 
portfolios or for sale. The Finance Board 
believes that members, like any other 
entity, should be eligible to apply for 
AHP subsidy as loan pool sponsors if 
they meet the definition of “loan pool”’ 
sponsor and the project sponsor 
qualifications requirement in the final 
rule. 

Eligibility requirements; forward 
commitment: § 951.5(c)(14)(i), (ii)(A): 
The final rule adopts a number of 
proposed provisions intended to ensure 
that AHP subsidies disbursed through a 
loan pool sponsor actually benefit AHP- 
eligible households. Specifically, 

§ 951.5(c)(14)(i) provides that the loan 
pool’s use of the AHP subsidy must 
meet the requirements of § 951.5(c)(14), 
and shall not be used for the purpose of 
providing liquidity to the originator or 
holder of the purchased loans, or paying 
the loan pool’s operating or secondary 
market transaction costs. The loan pool 
sponsor must purchase the loans 
pursuant to a forward commitment that 
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conforms to the approved AHP 
application. Subsequent purchases of 
loans to substitute for repaid loans in 
the pool also must be made pursuant to 
the terms of the approved AHP 
application. The use of a forward 
commitment ensures that the loan 
originators will originate the end loans 
in accordance with the requirements of 
the sponsor’s approved AHP application 
and the requirements of the AHP, such 
that each end loan will have the 
prescribed interest rate and term and be 
subject to a retention agreement and that 
each household will meet the income- 
eligibility commitments in the approved 
AHP application. 

The Finance Board requested 
comment in the proposed rule on 
whether it is preferable to establish by 
regulation a time limit, to be specified 
in the forward commitment, within 
which a project sponsor would have to 
expend the full amount of the AHP 
subsidy and, if so, the duration of that 
time limit, or whether to allow a Bank 
to establish the time limit as part of its 
AHP Implementation Plan, as proposed. 
Several commenters stated that the Bank 

‘should have the discretion to establish 
the time limit, noting that different time 
limits may be appropriate depending on 
the type, complexity, and specific 
funding needs of the loan pool, as well 
as legal and regulatory factors that may 
affect the pool. The Finance Board 
recognizes the need for some flexibility 
in this regard. The time limit should 
reflect the loan pool sponsor’s market 
volume, considering the size and 
capacity of the network of originators 
that the loan pool sponsor uses to 
produce the AHP-assisted loans. 
However, the Finance Board believes 
that the time period should be no longer 
than 1 year because the use of the 
subsidy is interest-rate sensitive. 
Accordingly, the final rule allows a 
Bank to determine the time limit, to be 
specified in the forward commitment, 
for use of the AHP subsidy, provided 
that such limit may not exceed 1 year 
from the date of approval of the AHP 
application. 

Section 951.5(c)(14)(ii)(B) of the final 
rule provides that, as an alternative to 
using a forward commitment, a loan 
pool sponsor may purchase an initial 
round of loans that were not originated 
pursuant to an AHP-specific forward 
commitment, provided that the entities 
from which the loans were purchased 
are required to use the proceeds from 
these purchases within the time limits 
specified in the Bank’s AHP 
Implementation Plan, which shall not 
exceed 1 year from the date of approval 
of the AHP application. The proceeds 

-must be used by such entities for loans 


with terms in the approved AHP 
application and subject to AHP 
retention agreements. 

Retention agreements and other 
requirements: § 951.5(c)(14)(iii): Section 
951.5(c)(14)(iii) of the final rule requires 
that each AHP-assisted owner-occupied 
unit and rental property receiving AHP 
direct subsidy or a subsidized advance 
shall be subject to the requirements for 
monitoring and remedial action for 
noncompliance in the final rule, as well 
as the requirement for an AHP 5-year or 
15-year retention agreement, 
respectively. The proposed rule 
inadvertently omitted the requirement 
for such a retention agreement in the 
case of loans financed with the proceeds 
of a subsidized advance. Consistent 
with the proposed rule, 

§ 951.9(a)(7)(ii)(A) of the final rule 
eliminates current § 951.13(c)(4)(i)(B), 
such that households receiving 
permanent mortgage loans through the 
use of a subsidized advance would not 
have to repay any AHP subsidy in the 
case of a refinancing of the owner- 
occupied unit prior to the end of the 
retention period. However, the final rule 
continues to require such households to 
have retention agreements in place, 
because the retention agreement 
contains the requirements for notice to 
the Bank of any sale or refinancing of 
the unit. Several commenters favored - 
not requiring a retention agreement for 
owner-occupied units assisted with 
subsidized advances, and recommended 
that a retention agreement also not be 
required where owner-occupied units 
are assisted with direct subsidies. The 
Finance Board believes that households 
funded with AHP-assisted mortgage 
loans and rehabilitation loans whose | 
origination was funded by a loan pool 
sponsor should be subject to the same 
requirements as households receiving 
AHP.-assisted loans or direct subsidies 
from other sponsors. 

Use of AHP subsidy as interest-rate 
buy down: § 951.5(c)(14)(iv): Section 
951.5(c)(14)(iv) of the final rule provides 
that where AHP direct subsidy is being 
used to buy down the interest rate ofa - 
loan or loans from a member or other 
lender, the loan pool sponsor must use 
the full amount of the AHP direct 
subsidy to buy down the interest rate at 
the time of closing on such loan or loans 
to achieve the permanent below-market 
interest rate on the loan as specified in 
the approved AHP application. 

Other issues: A number of 
commenters recommended that the 
Banks be allowed to fund loan pools as 
a separate set-aside, rather than under 
the competitive application program, 
and that the Banks be allowed to 
establish the governing policies for their 


loan pool programs. As discussed above 
under Revolving Loan Funds, the 
Finance Board does not believe that it 
is appropriate to set aside AHP funds for 


‘specific types of sponsors such as loan 


pool sponsors. The AHP is primarily a 
competitive program that funds projects 
based on their individual merits, 
regardless of sponsorship. 

The Finance Board requested 
comment in the proposed rule on 
whether, in addition to loans for AHP- 
assisted owner-occupied units, rental 
housing loans should be eligible under 
the AHP loan pool authority, and if so, 
what kinds of loans and activities, 
consistent with the AHP requirements, - 
should be eligible. Several commenters . 
stated generally that rental housing 
loans should be eligible under the loan 
pool authority, with 1 commenter 
stating that this would help maximize 
the Bank’s ability to meet housing needs 
in its district. The Finance Board 
recognizes that there may not be a 
sizable market at the current time for 
purchase and pooling of rental housing 
loans. Nevertheless, the Finance Board 
does not want to foreclose the potential 
use of AHP subsidy for this purpose 
should such opportunities arise. 
Accordingly, the final rule allows rental 
housing loans fo be eligible under the 
AHP loan pool authority. 

Out-of-district projects eligibility 
requirement: § 951.5(c)(15). Consistent 
with the proposed rule, § 951.5(c)(15) of 
the final rule removes the existing 
provision that allows a Bank, in its 
discretion, to require as an eligibility 
requirement that a project receiving 
AHP subsidy must be located in the 
Bank’s district. See 12 CFR 
951.5(b)(10)(i)(B). In addition, proposed 
§ 951.5(c)(17) would have prohibited a 
Bank from establishing an eligibility 
requirement that a project receiving 
AHP subsidy must be located in the 
Bank’s district. This provision is 
unnecessary and is omitted from the 
final rule, as a Bank in any case may not 
adopt additional eligibility requirements 
not specifically authorized under the 
AHP regulation. See the further 
discussion of the out-of-district projects 
issue below, under AHP Projects 
Outside the District. 

Removal of discretionary minimum 
Bank credit product usage requirement. 
Consistent with the proposed rule, the 
final rule removes the existing provision 
that authorizes a Bank, in its discretion, 
to require its members to have used a 
minimum amount of the Bank’s other 
credit products within the previous 12 
months as a condition to applying for 
additional amounts of AHP subsidy. See 
12 CFR 951.5(b)(10)(i)(C). A number of 
commenters opposed elimination of this 
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discretionary authority, stating that 
members who use a Bank’s credit 
products contribute to the Bank’s 
earnings, thereby generating more funds 
for the AHP, and a credit product usage 
requirement can be an incentive to 
encourage borrowing by members. The 
Finance Board believes that AHP 
funding should be provided, without 
restriction, to projects that score highest 
under a Bank’s competitive application 
scoring criteria without regard to a 
member’s Bank credit product usage. 
Accordingly, the final rule eliminates 
the authority. 

Discretionary homebuyer or 
homeowner counseling requirement: 

§ 951.5(c)(15)(ii). Section 951.5(c)(15)(ii) 
of the final rule adopts the proposed 
provision authorizing a Bank, in its 
discretion, to require homebuyer or 
homeowner counseling as an eligibility 
requirement for owner-occupied 
projects under the competitive 
application program. Under such a 
requirement, a Bank could limit AHP 
subsidies to owner-occupied projects 
that provide this resource for low- or 
moderate-income households. Such 
counseling, particularly for first-time 
homebuyers, can contribute to 
successful long-term homeownership, 
which the Finance Board has recognized 
in supporting such counseling for low- 
or moderate-income households 
receiving home purchase assistance 
under the AHP homeownership set- 
aside program. See 12 CFR 
951.5(a)(2)(ii); see also discussion of 
counseling below under 
Homeownership Set-Aside Program. 

A number of commenters supported 
allowing the Banks to require 
homeownership counseling as an 
eligibility requirement for 
homeownership projects under the 
competitive application program, with 
some commenters stating that the 
Finance Board should go further by 
making homeownership counseling 
mandatory under the competitive 
application program. However, several 
commenters pointed out that there are 
situations, such as rehabilitation of 
currently owner-occupied units or 
homeownership for households that are 
not first-time homebuyers, such as 
disaster victims, in which it is 
unnecessary or impractical to require 
counseling. It is for this reason that the 
Finance Board also proposed to make 
the currently mandatory counseling 
requirement under the homeownership 
set-aside program discretionary for 
households that are not first-time 
homebuyers (see § 951.6(c)(2)(iii)). The 
Finance Board does not believe that it 
is appropriate to mandate counseling for 
all projects under the competitive 


application program, nor was such a 
proposal noticed for comment in the 
proposed rule. Nevertheless, the Banks, 
in their discretion, may require 
homebuyer or homeownership 
counseling, such as counseling for first- 
time homebuyers. 

Several commenters also suggested 
that the Finance Board set minimum 
standards for homeownership 
counseling. The Finance Board believes 
that the Banks have better knowledge of 
what counseling is available in their 
districts and, under the final rule, the 
Banks have the discretion to set 
minimum counseling requirements. The 
Finance Board does not believe that it 
is appropriate to set national 
requirements in the rule that may create 
challenges in delivery for some local 
jurisdictions. 

Several commenters also 
recommended that the Finance Board 
permit the use of AHP funds for 
counseling even when the counseled 
household does not purchase an AHP- 
assisted unit. The Finance Board 
believes that allowing this would not be 
consistent with the statutory 
requirement that AHP funds be used for 
the purchase, construction, or 


rehabilitation of eligible housing. See 12 ° 


U.S.C. 1430(j)(2). 

Prohibited use of AHP subsidy: 
prepayment fees: § 951.5(c)(16)(i). 
Section 951.5(c)(16)(i) of the final rule 
revises the current provision by 
allowing a project to use AHP subsidy 
to pay prepayment fees imposed by a 
Bank on a member if the member 
prepays a subsidized advance, provided 
that: (i) The project is in financial 
distress that cannot be remedied 
through a project modification pursuant 
to § 951.5(f); (ii) the prepayment of the 
subsidized advance is necessary to 
retain the project’s affordability and 
income targeting commitments; (iii) _ 
subsequent to such prepayment, the 
project will continue to comply with the 
terms of the approved AHP application 
and the requirements of the AHP 
regulation for the duration of the 
original retention period; (iv) any 
unused AHP subsidy is returned to the 
Bank and made available for other AHP 
projects; and (v) the amount of AHP 
subsidy used for the prepayment fee 
may not exceed the amount of the 


.member’s prepayment fee to the Bank. 


The existing provision does not include 
the restrictions in (i), (ii), and (v) above. 
See 12 CFR 951.5(b)(4)(i). The proposed 


Tule would have prohibited AHP 


subsidy from being used for prepayment 
fees under all circumstances. 
One commenter supported . 


elimination of the authority, stating that 


AHP subsidy should be used only for 


purchase, construction, or rehabilitation 
of housing, as required by the Bank Act. 
A number of other commenters opposed 
elimination of the authority, citing 
potential adverse consequences for 
ongoing project retention and 
affordability. A Bank stated that when a 
project is in financial distress and 
cannot maintain the AHP debt service, 
sale of the project or injection of 
additional equity or grant funds and 
subsequent repayment of the 
outstanding AHP subsidized advance 
may be its only recourse, with 
prepayment of the AHP subsidy 
allowing the project to be feasible 
provided it agrees to continue to meet 
the AHP requirements. The Bank 
asserted that such use of the AHP 
subsidy constitutes use of the subsidy 
for purchase, construction, or 
rehabilitation, as required by the Bank 
Act. Other commenters stated that the 
proposal appears to place members 
using AHP subsidized advances at a 
disadvantage over members using direct. 
subsidies, by placing a greater burden __ 
on members that would likely pass 
some or all of the burden on to 
homeowners, project owners, and 
sponsors, thereby having a potentially 
chilling effect on member participation 
in the AHP. A Bank stated that the 
proposal would limit members’ use of 
AHP subsidized advances because of the 
increased exposure to prepayment fees, 
and noted that subsidized advances 
provide long-term benefits to members 
and projects. The commenters also 
stated that prepayment fees are a 
customary part of financing costs for the 


- purchase, construction, or rehabilitation 


of housing and, therefore, should be 
allowed as an eligible use of AHP 
subsidy. 

Based on the comments, the Finance 
Board believes that in the limited 
circumstances where a project is in 
financial distress that cannot be 
remedied through a project modification 
pursuant to § 951.5(f), and prepayment 
of the AHP subsidized advance is 
necessary to retain the project’s 
affordability and income targeting 
commitments, the AHP subsidy should 
be able to be used to pay the 
prepayment fee.-Subsequent to 
prepayment, the project would have to 
continue to comply with the terms of 
the approved AHP application and the 
requirements of the AHP regulation for 
the duration of the original retention 
period, and any unused AHP subsidy 
would have to be returned to the Bank 
and made available for other AHP 
projects. In addition, the amount of AHP 
subsidy used for the prepayment fee 
may not exceed the amount of the 
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member’s prepayment fee to the Bank. 
Accordingly, the final rule allows AHP 
subsidy to be used for prepayment fees 
under these limited circumstances. 

Changes to the scoring system: 
§ 951.5(d). Section 951.5(d)(1) and (2) of 
the final rule retains the current 
provisions that require each Bank to 
adopt written scoring guidelines for its 
competitive application program, and to 
allocate 100 points among 9 scoring 
criteria. See 12 CFR 951.6(b)(4). The 
proposal would not have made any 
substantive changes to those criteria, 
except for those relating to disaster areas 
and out-of-district projects, but 
proposed a number of technical 
revisions to the current rules and 
codification of certain staff 
interpretations. 

Variable-point scoring: 
§ 951.5(d)(3)(ii): Section 951.5(d)(3)(ii) 
of the final rule adopts the proposal to 
retain the provisions relating to fixed- 
point and variable-point scoring criteria, 
but makes technical changes to the 
latter, the effect of which is to codify a 
current staff interpretation that allows a 
Bank to implement variable-point 
scoring criteria either through a fixed 
scale or on a scale relative to the other . 
applications that are to be scored in the 
same funding round. See 12 CFR 
951.6(b)(4)(iii). Several commenters 
supported the proposal, with 1 
commenter stating that the flexibility . 
ensures that a Bank can meet effectively 
the housing needs in its district. 

Removal of optional income-targeting. 
scoring provision for projects receiving 
government funds or tax credits: 
§ 951.5(d)(5)(iii)(A): Consistent with the 
proposed rule, § 951.5(d)(5)(iii)(A) of the 
final rule removes a provision of the 
existing regulation that allows a Bank, 
in its discretion, to score rental projects 
according to the targeting commitments 
made by the project to a government or 
tax credit allocating entity that provides 
funds or tax credits, respectively, to the 
project. See 12 CFR 951.6(b)(4)(iv)(C)(1). 
That provision is no longer necessary 
because of the changes to the rule, 
located at § 951.7(a)(2) and (a)(3), 
discussed further below, that allow a 
Bank, in its discretion, to rely for AHP 
long-term monitoring purposes on 
monitoring by government or tax credit 
monitoring entities, and the new risk- 
based monitoring authority that will 
enable a Bank to adopt risk-based 
monitoring requirements for such 
projects even if the projects’ targeting 
commitments differ from those ofthe 
government or tax credit allocating 
entity. This does not preclude a project 
from using the targeting commitments of 
another housing program when 
applying for AHP subsidy, even when 


the project intends to exceed such 
targeting commitments in practice. No ~ 
comments addressed elimination of this 
scoring provision. 


Owner-occupied project income- 
targeting scoring: § 951.5(d)(5)(iii)(B): 
Section 951.5(d)(5)(iii)(B) of the final 
rule adopts the proposed language 
clarifying regulatory practice relating to 
the scoring criterion for income 
targeting in owner-occupied projects. 
The provision clarifies that a Bank may 
determine in its AHP Implementation 
Plan how to award scoring points on a 
declining scale, taking into 
consideration the percentages of units. 
and targeted income levels. One 
commenter supported the change. 


Disaster areas and displaced 
households scoring criterion: 
§ 951.5(d)(5)(vi)(E). Section 
951.5(d)(5)(vi)(E) of the final rule adopts 
the proposed language permitting a 
Bank to award scoring points for 
applications that would finance housing 
located in a federally declared disaster 
area, as well as for applications that 
would finance housing for low-or 
moderate-income households that have 
been displaced from a federally declared 
disaster area due to a disaster, 
irrespective of the household’s current 
residential logation. The current 
regulatory provision on disaster area 
scoring permits the Banks to award 
scoring points only to the financing of 
housing located in federally declared 
disaster areas. See 12 CFR 
951.6(b)(4)(iv)(F)(5). Because disasters 
may displace families from their homes, 
as in the case of Hurricane Katrina in 
2005, the Finance Board believes that 
this scoring criterion should be 
expanded to address such situations. A 
number of commenters supported the 
change, stating that it would be. 
consistent with other federal initiatives. 
One Bank recommended that the 
Finance Board eliminate income- 
eligibility requirements for displaced 
households, or codify in the regulation 
its No-Action Letter 2005-NAL-01 
(Sept. 9, 2005),5 which temporarily 
suspended income-eligibility 
requirements for existing AHP rental 
projects that provide vacant units for 
households displaced by Hurricane 
Katrina. However, the AHP income- 
eligibility limits are required by the 
Bank Act, and suspension of these 
limits only should be done on a case-by- 
case basis in extraordinary 
circumstances. 


5 2005-NAL-01 is available in the FOIA Reading 
Room on the Finance Board Web site at http:// 
www.fhfb.gov/Default.aspx?Page=59& 

List Year=2005&ListCategory=7#72005. 


AHP projects outside the district: 

§§ 951.5(d)(5)(vi}(L), 951.5(d)(5)(vii). 
Consistent with the proposed rule, the 
final rule rescinds the Bank’s existing 
discretionary authority to prohibit 
applications to fund projects located 
outside a Bank’s district. However, in 
contrast to the proposed rule, the final 
rule retains, at § 951.5(d)(5)(vi)(L), the 
Bank’s current discretionary authority to 
give a scoring preference under the First 
District Priority to applications to fund 
projects located in the Bank’s district. In 
addition, under § 951.5(d)(5)(vii) of the 
final rule, a Bank continues to have the 
discretion to adopt a Second District 
Priority for in-district projects. 

Under the current regulation, a Bank, 
in its discretion, may deny 
consideration of applications to the 
AHP competitive application program 
from members proposing to fund 
projects located outside a Bank’s 
district. See 12 CFR 951.5(b)(10)(i)(B). 
Another provision of the current 
regulation permits a Bank to give 
scoring point preference to applications 
proposing to finance housing located 
within the Bank’s district. See 12 CFR 
951.6(b)(4)(iv)(F)(12). The proposed rule 
would have eliminated both provisions. 
In addition, proposed § 951.5(d)(5)(vii)_ 
would have prohibited a Bank from 
adopting as its Second District Priority 
a scoring preference for projects located 
in the Bank’s district. See 12 CFR 
951.6(b)(4)(iv)(G). 

The Bank Act does not set up the AHP 
as a geographically targeted program. 
Rather, it requires each Bank to 
establish a program to provide _ 
subsidized funding to its members. See 
12 U.S.C. 1430(j)(1). The existing 
discretionary authority to prohibit 
applications for out-of-district projects 
was adopted at a time when all Bank 
members generally conducted business 
only within the boundaries of a state 
within the Bank’s district. As a result of 
interstate branching, however, many 
members now do business in 
communities outside their Bank district. 
The authority to restrict AHP projects to 
the Bank’s district, if exercised, would 
limit a member’s ability to support 
otherwise eligible AHP projects in 
certain of the communities that it serves 
solely because those communities are 
located outside the Bank’s district 

boundaries. This restriction also could 
disadvantage communities served by 
financial institutions that move their 
headquarters to a state located in a 
different Bank district. The Finance 
Board believes that a Bank should not 
prohibit applications for AHP projects 
simply because the projects are located 
outside the Bank’s district, so long as 
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they are in communities in which a 
member does business. 

In addition, the existing authority in 
the current AHP regulation has not been 
extensively invoked by the Banks. In 
2004, only 1 Bank prohibited the use of 
AHP funds for out-of-district projects, 
and only 2 Banks elected to give scoring 
preference to in-district projects. Nor 
has there been a significant outflow of . 
AHP funds as a result of member 
financing of projects outside the district. 
Of over 10,000 AHP projects funded 
since the beginning of the program in 
1990, approximately 300 projects, or 3.0 
percent, have been located outside a 
Bank’s district. 

A number of commenters supported 
elimination of the 2 provisions, stating 
that the proposal recognized the 
changing nature of member operations 
resulting from interstate mergers and 
acquisitions, and would allow members 
to obtain the benefits of the AHP for 
their entire market areas. Some 
commenters pointed out that the 
proposal would enable developers and 
communities to continue established 
relationships with financial institutions 
even when mergers and acquisitions 
result in a change in the Bank district 
of which the institution is a member. 
Other commenters opposed elimination 
of the 2 provisions, citing a number of 
reasons, including increased monitoring 
costs, less familiarity with out-of-district 
projects and their market areas, and the 
concern that large, multiregional 
members would have access to more 
projects outside of the district that could 
compete for funds more effectively than 
projects in the district, putting local, 
state-chartered members at a 
disadvantage. Several Banks stated that 
their Advisory Councils and members 
preferred to keep the district’s resources 
within the district where they can help 
meet local needs, especially when other 
resources for affordable housing may be 
less available to local projects. 

The remaining commenters on the 
proposal stated that they would not - 
object to requiring the Banks to permit 
applications for out-of-district projects, 
provided the regulation retained the 
current discretionary scoring preference 
for in-district projects under the First 
District Priority. These commenters 
stated that this discretionary scoring 
priority preserves a geographic balance 
by spreading projects across and among 
the different Bank districts, and 
eliminating the priority may eventually 
divert projects from districts with fewer 
or smaller members to districts with 
large, multibillion dollar members. A 
trade association representing local 
member institutions encouraged the 
Finance Board to continue to permit the 


Banks to provide some scoring points 
for in-district projects for at least a 
portion of their AHP funds, to ensure 
that those members that do not operate 
out-of-district have access to some share 
of AHP funds. 

The Finance Board continues to 
believe that the Banks should not be 
authorized to prohibit applications for 
AHP funding for out-of-district projects, 
because the AHP should be available to 
all members and each Bank has 
members with branches located outside 


the district boundaries. However, the 


Finance Board is persuaded by the 
comments that there is merit in 
retaining the current discretionary 
authority for the Banks to give scoring 
preference to in-district projects. 
Consequently, the final rule eliminates 
the existing discretionary authority to 
prohibit out-of-district projects, but 
retains the existing discretionary scoring 
criterion for in-district projects under 
the First District Priority. The final rule 
also retains the existing language in the 
Second District Priority, thereby 
allowing a Bank, in its discretion, to 
adopt a scoring preference for in-district 
projects under that scoring category. 
However, the Finance Board intends 
that a Bank should not use the scoring 
criteria as a way to exclude out-of- 
district projects from the competitive 
application program. 

Modifications of approved AHP 
applications: § 951.5(f). Section 951.5(f) 
of the final rule adopts the proposed 
codification of current practice by 
adding a requirement that a Bank must 
document in writing its analysis and 
justification for any modification ofa 
previously approved project. See 12 
CFR 951.7(a). One commenter 
supported the proposed language. 

Progress towards use of AHP 
subsidies: § 951.5(g)(2). Section 
951.5(g)(2) of the final rule requires each 
Bank to establish and implement 
policies, including time limits, for 
determining whether progress is being © 
made towards draw-down and use of 
AHP subsidies by approved projects, 
and whether to cancel an AHP. 
application approval for lack of such 
progress. Progress requirements must be 
included in the Bank’s AHP 
Implementation Plan. 

Affordable housing projects often may 
encounter delays due to changes in 
funding, legal requirements, community 
challenges, or other events. These 
delays may affect the ability of a project 
to progress towards its scheduled draw- 
down and use of the AHP subsidy. The 
current regulation requires a Bank to 
specify a time period in its AHP 
Implementation Plan for the draw-down 
and use of the AHP subsidy. If a project 


does not do so within such period, the 
Bank must cancel its approval of the 
application. See 12 CFR 951.8(c)(1). The 
rigidity of this requirement sometimes 
has impaired the ability of the Banks to 
determine whether the delays are 
significant enough to affect a particular 
project’s ability to draw down and use 
the subsidy. While the Banks have 
extended the time period for certain 
projects in an effort to take into account 
such delays, the current cancellation 
requirement limits a Bank’s ability to 
manage this process. 

The final rule gives the Banks greater 
capacity to manage this process by 
requiring them to adopt policies that 
address how they will make such 
determinations. Several commenters 
supported the change as providing 
increased flexibility. 

Compliance upon disbursement: 

§ 951.5(g)(3). Section 951.5(g)(3) of the 
final rule adopts the proposed 
requirement that a Bank establish and 
implement policies for determining, 
prior to initial disbursement of AHP 
subsidy, and prior to each subsequent 
disbursement if the need for AHP 
subsidy has changed, that the project 
meets the applicable eligibility 
requirements and all obligations 
committed to in the approved AHP 
application. The final rule also states 
that if a Bank cancels any AHP 
application approvals due to failure to 
meet the eligibility requirements, the 
Bank shall make the AHP subsidies 
available for other AHP-eligible projects. 
The Bank’s requirements must be 
included in its AHP Implementation 
Plan. 

Under the current regulation, a Bank 
must verify compliance with eligibility 
requirements and application 
commitments prior to each” 
disbursement of AHP subsidy. See 12 


CFR 951.8(c)(2). The requirement to 


repeatedly verify project compliance 
during every stage of the disbursement 
process may be more than is necessary 
to ensure compliance with the rules, 
and effectively precludes a Bank from 
using its best judgment to determine 
whether the circumstances of a 
particular AHP project warrant repeated 
verification of compliance with the 
rules. The change gives the Banks 
greater latitude in determining when it 
is appropriate to verify compliance prior 
to disbursing AHP funds. Several 
commenters supported the change as 
providing additional Bank discretion to 
establish appropriate compliance 


. procedures. 


Bank board of directors duties and 
delegation: § 951.5(h). The final rule ~ 
consolidates provisions of the current 
and proposed rules addressing the Bank 
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board of directors” various duties 
regarding establishment and 
implementation of the competitive 
application program requirements in 
one section, § 951.5(h). Specifically, 

§ 951.5(h)(1) states that a Bank’s board, 
after consultation with its Advisory 
Council, shall be responsible for 
adoption of the AHP Implementation 
Plan, and for approving or disapproving 
the applications for AHP subsidy. 
Section 951.5(h)(2) reiterates that the 
Bank’s board may not delegate these 
responsibilities to Bank officers or other 
Bank employees. No comments 
addressed these changes. 


F, Homeownership Set-Aside Program: 
§ 951.6 


The final rule adopts the proposed 
reorganization of the existing regulation, 
generally by combining various 
homeownership set-aside program 
provisions into one section, located at 

951.6. A number of commenters 
supported these technical changes, 
stating that they would be helpful for 
the Banks, members, and sponsors in 
understanding the different 
requirements of the competitive 
application and homeownership set- 
aside programs. 

Removal of optional nonmember 
applicants provision: § 951.6(b). 
Consistent with the proposed rule, 

§ 951.6(b) of the final rule eliminates the 
existing provision permitting a Bank, in 
its discretion, to accept applications for 
homeownership set-aside program 
subsidies from an institution that is not 
a member of the Bank, but which has 
pending an application for membership. 
See 12 CFR 951.6(a). Thus, an applicant 
would have to be a member of the Bank 
at the time that it submits an AHP 
application. The rationale for this 
revision was discussed above in 
connection with a similar amendment 
for the competitive a oe program. 

Timing o eat income- 
eligibility determination; reservation of 
set-aside funds; qualification of 
students: § 951.6(c)(2)(i), (e)(2). Timing 
of household enrollment: 

§ 951.6(c)(2)(i): Section 951.6(c)(2)(i) of 
the final rule provides that a 
household’s income eligibility is to be 
determined at the time the member 
enrolls the household in the Bank’s 
homeownership set-aside program, with 
the time of enrollment by the member 
to be defined by the Bank in its AHP 
Implementation Plan. The existing 
regulation has been interpreted by some 
Banks as requiring that the household’s 
income qualification for purposes of the 
AHP be determined at the time that the 
household is qualified for a mortgage 
loan. See 12 CFR 951.1 (definition of 


“‘low- or moderate-income household”); 
951.5(a)(2)(i). Such an interpretation has 
posed problems for certain households 
participating in empowerment 
programs, such as multi-year job 
training or savings or welfare-to-work 
programs, that are designed to assist 
very low- and low- or moderate-income 
households accumulate assets over a 
number of years, including households 
that might not otherwise qualify for a 
mortgage loan. The problem has been 
that by the time the household 
completes such a pregram and can 
qualify for a mortgage loan, the 
household may no longer qualify as — 
low- or moderate-income as required 
under the AHP homeownership set- 
aside program. 

In response to the concern that 
participants in empowerment programs 
be able to depend on receipt of 
anticipated closing cost or down 
payment assistance when they are ready 
to purchase a home, such as offered by 
homeownership set-aside funding, 

§ 951.6(c)(2) of the proposed rule would 
have provided that the household’s 
income eligibility be determined at the 
time the household is enrolled by the 
member and the Bank in the 
homeownership set-aside program. This 
was intended to clarify that once a 
household is enrolled in an 
empowerment program, the household’s 
income eligibility for the 
homeownership set-aside program is 
assured. This clarification was intended 
to be consistent with the belief that such 
assurance is important to achieving the 
purpose of such programs to prepare 
households for homeownership. 

This provision in the proposed rule, 
however, caused some confusion among 
commenters, because the process of 
“enrollment” was not described in the 
rule. Several commenters pointed out 
that under some existing Bank 
homeownership set-aside programs, 
members and Banks enroll households 
at different times; e.g., a member may 
enroll a household for participation in 
the homeownership set-aside program at 
the member level, but not notify the 
Bank of the household’s participation 
until the household has met the 
requirements of the Bank’s 
homeownership set-aside program, such 
as saving for a specified period or 
receiving homeownership counseling. 
This process recognizes that any 
number of households enrolled by the 
member will not complete the pregrame 
before completing program 
requirements, and minimizes the 
administrative requirements of 
processing them at the Bank level. 

The Finance Board wants to ensure 
that a Bank may allow a household to 


enroll with a member, even though the 
household may not meet the 
requirements of the Bank’s 
homeownership set-aside program for a 
number of years because the household 
is participating in an empowerment 
program. The Finance Board believes 


- the individual Bank should establish the 


policies for enrollment of households by 
members in the Bank’s homeownership 
set-aside program. Accordingly, the 
final rule provides that income 
eligibility is to be determined as of the 
date the household is enrolled by the 
member in the Bank’s homeownership 
set-aside program, with the time of 
enrollment by the member defined by 
the Bank in its AHP Implementation 
Plan. 

Reservation of set-aside subsidies: 

§ 951.6(e)(2): In the past, the Finance 
Board generally has considered a 
household to be enrolled in the AHP 
homeownership set-aside program at the 
time the member or the Bank reserves 
the set-aside funds for the household so 
that the funds will be available when 
the household closes on its home 
purchase. While such a process might 
ensure that the set-aside funds will be 
available when all program 
requirements have been met for 
households participating in job-training 
or other empowerment programs, such a 
process could result in many years 
elapsing between the time of enrollment 
of the households in the 
homeownership set-aside program and 
the disbursement of the set-aside funds 
to that household. Such a delay is 
inconsistent with the intent of 

§ 951.6(e)(3), which requires progress to 
be made towards draw-down and use of 
the AHP direct subsidies by eligible 
households pursuant to the 
requirements in the Bank’s policies. 

The homeownership set-aside 
program requires careful administration 
by a Bank and the participating member 
and should be subject to reasonable 
Bank policies on the reservation and 
timely use of AHP subsidy. In those 
cases in which members enroll 
households that may take a number of 
years to complete the program 
requirements, the Bank should not 
reserve funds for these households at 
the time of enrollment by the member 
in the homeownership set-aside 
program, but should anticipate the 
timing of disbursement and manage 
future set-aside allocations based on 
that. The Finance Board believes that, in 
managing future set-aside allocations, it 
would be reasonable for a Bank to 
reserve set-aside funds up to 2 years in 
advance of the Bank’s time limit for the 
draw-down and use of the funds by the 
household. The Bank should reserve 
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such funds from the set-aside allocation 


of the year in which the Bank makes the 
reservation. For example, a household 
enrolling with a member at the same 
time it enrolls in the Family Self 
Sufficiency (FSS) Program has 5 years in 
which to complete the requirements of 
the FSS. In this case, a member may 
enroll a household in 2006, but the 
Bank should not reserve 2006 set-aside 
funds for the household. Rather, the 
Bank should anticipate funding that 
household from a future year’s set-aside 
allocation, with such future reservation 
of funds being no more than 2 years 
prior to the expected disbursement to 
the household. In this case, the Bank 
could reserve funds from its 2009 set- 
aside allocation for a household that has 
until 2011 to complete its FSS 
requirements and purchase its home. It 
is expected that the Bank will work with 
members that enroll such households in 
order to determine whether households 
are likely to meet the FSS requirements 
in fewer than 5 years and to manage the 
reservation of funds to accommodate 
such households. This provision will 
not affect the operations of the current 
homeownership set-aside programs of 
most of the Banks, which already 
require a household to draw down the 
AHP subsidy within 24 months or less 
of enrollment in their homeownership 
set-aside programs. __ 

Accordingly, § 951.6(e)(2) of the final 
rule provides that a Bank must establish 
and implement policies for reservation 
of set-aside subsidies for households 
enrolled in the Bank’s homeownership 
set-aside program. These must provide 
that set-aside subsidies be reserved no 
more than 2 years in advance of the 
Bank’s time limit in its AHP 
Implementation Plan for draw-down 
and use of the funds by the households 
and the reservation of subsidies be made 
from the set-aside allocation of the year 
in which the Bank makes the 
reservation. 

Qualification of students: It is the 
Finance Board’s expectation that Bank 
policies for the homeownership set- 
aside program will be designed to assist 
AHP income-eligible households who, 
but for receipt of the AHP subsidy, 
would not be able to afford to purchase 
or rehabilitate a home. This would 
preclude qualification of students with 
part-time or no income while in school 
who ordinarily would have a reasonable 
prospect for a substantial increase in 
income exceeding the AHP income- 
eligibility limit upon entering the 
workforce full-time. 

Several commenters appeared to 
misunderstand the manner in which 
this principle was expressed in the 
SUPPLEMENTARY INFORMATION section of 


the proposed rule, believing that it was 
intended to address households already 
in the workforce with low- or moderate- 
incomes that a Bank would have to 
determine were “temporary.” Rather, 
this principle refers to a potential 
misuse of AHP funds available through 
the homeownership set-aside program, 
in which member institutions qualify 
students as income-eligible based on 
part-time or no income, but who have a 
reasonable expectation or knowledge 
that, upon graduation, the student will 
have income substantially above the 
AHP income limit. For example, a 
member should not qualify a full-time 
law school student with little or no 
income, knowing that the student _ 
already has secured a position with a 
law firm upon graduation that will pay 
considerably more than the AHP income 
limit of 80 percent of the area median 
income. This principle is not intended 


‘to apply to households participating in 


empowerment programs, such as multi- 
year job training or savings or welfare- 
to-work programs, that are designed to 
assist very low- and low- or moderate- 
income households accumulate assets 
over a number of years. 

Homebuyer or homeowner 
counseling: § 951.6(c)(2)(ii), (c)(2)(iii). 
Section 951.6(c)(2)(ii) of the final rule 


_ retains the existing requirement that 


first-time homebuyers must complete a 
homebuyer or homeowner counseling 
program in order to be eligible for 
homeownership set-aside assistance, but 
§ 951.6(c)(2)(iii) revises the existing 
requirement by authorizing a Bank to 
decide, in its discretion, whether to 
require households that are not first- 
time homebuyers to complete a 
homebuyer or homeowner counseling 
program in order to be eligible for 
homeownership set-aside assistance. 
Under the existing regulation, all- 
households receiving AHP 
homeownership set-aside funds must 
complete a homeowner or homebuyer 
counseling program. See 12 CFR 
951.5(a)(2)(ii). At its inception, the 
homeownership set-aside program was a 
home-purchase program for first-time 
homebuyers only. As a result, the 
Finance Board required each assisted 
household to obtain homebuyer 
counseling in order to obtain AHP 
assistance. The Finance Board later 
amended the homeownership set-aside 
authority to permit the Banks to use 
homeownership set-aside funds to 
finance housing other than for first-time 
homebuyers, such as rehabilitation of 
already owner-occupied units or 
homeownership for disaster victims, 
and required that each assisted 
household obtain homebuyer or 
homeowner counseling. As a practical 


matter, not all households will require 
such counseling. Moreover, there are 
some areas of the country in which 
counseling may not be readily available, 
and the quality of the counseling also 
may vary. Accordingly, the proposed 
rule would have made counseling for all 
households receiving set-aside funds 
under the homeownership set-aside 
program an optional requirement for the 
Bank. 

A number of commenters concurred 
with the Finance Board that it is 
unnecessary or impractical to require 
counseling for households that are not 
first-time homebuyers. Other 
commenters generally opposed the 
proposal, emphasizing that 
homeownership counseling is critical to 
a household’s short-term and long-term 
success in avoiding foreclosure. While 
the Finance Board continues to believe 
that it is not appropriate to mandate 
homebuyer or homeowner counseling 
for all households under the 
homeownership set-aside program, the 
Finance Board concurs with 
commenters that counseling is 
important for first-time homebuyers. 
Accordingly, § 951.6(c)(2)(ii) of the final 
rule retains the existing requirement 
that first-time homebuyers must 
complete a homebuyer or homeowner 
counseling program in order to be 
eligible for homeownership set-aside 
assistance, but § 951.6(c)(2)(iii) allows a 
Bank to determine, in its discretion, 
whether to require households that are 
not first-time homebuyers to complete a 
homebuyer or homeowner counseling 
program in order to be eligible for 
homeownership set-aside assistance. 

Financial or other concessions: 

§ 951.6(c)(6). Bank discretionary 
authority: Section 951.6(c)(6) of the final 
rule provides that a Bank may, in its 
discretion, require members and other 
lenders to provide financial or other 
concessions, as defined by the Bank in 
its AHP Implementation Plan, to 
households in connection with 
providing the AHP direct subsidy or 
financing to the household. 

Under existing § 951.5(a)(6), a 
member that provides mortgage 
financing to a participating household 
under the homeownership set-aside 
program also must provide financial or 
other incentives to that household in 
connection with the mortgage financing. 
See 12 CFR 951.5(a)(6). The existing 
requirement may place small members, 
such as those located in rural areas, at 
a disadvantage compared with larger 
members, which may have more 
financial and market resources, and may 
place a number of members at a 
disadvantage compared with 
nonmember lenders, which do not have 
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to provide any financial or other 
concessions to the borrowing 
household. The Finance Board 
requested comment in the proposed rule 
on whether the authority to require 
member financial or other concessions 
to households should be mandatory or 
discretionary for the Banks. Most 
commenters addressing this issue 
preferred that the Banks have 
discretionary authority, stating that a 
mandatory requirement could place 
smaller, community, and rural members 
at a disadvantage vis-a-vis larger 
members with the resources to provide 
concessions and with nonmembers that 
do not have to provide concessions to 
the household. The Finance Board 
agrees that a mandatory requirement 
could disadvantage smaller, community, 
and rural members, and that each Bank 
is in the best position to determine 
whether such a requirement is 
appropriate for the members in its 
district. Accordingly, in contrast to the 
proposed rule, the final rule makes the 
authority to require member financial or 
other concessions discretionary for the 
Banks. 

Bank establishment of concessions: 
The current regulation does not 
prescribe or define the types of financial 
or other concessions the member must 
provide, leaving it to the member’s 
discretion to determine what kind of 
concessions meet the requirement. 
Under the proposed rule, each Bank, 
rather than the member, would establish 
the specific types of financial incentives 
or other assistance that the member 
would have to provide in order to meet 
the requirement for providing financial 
or other concessions to the households. 
The Finance Board requested comment 
in the proposed rule on whether the 
regulation itself should specify 
particular financial or other concessions 
that a member must provide to 
households, such as matching funds or 
member-provided financing. Several 
commenters generally supported having 
the Bank establish the specific types of 
eligible financial or other concessions 
that the member must provide to the 
homebuyers. Accordingly, consistent 
with the proposed rule, the final rule 
provides for the Bank to establish the 
specific types of financial or other 
concessions that members must provide 
to households. 

Some commenters also stated that the 
wording of the proposal could be 
interpreted to mean that the Banks must 
provide financial concessions to the 
members to participate in the 
homeownership set-aside program. As 
discussed above, this was not the intent 
of the proposed language. The language 
is reworded in the final rule to clarify 


that the concessions are to be provided 
by the members to the households, not 
by the Bank to the members. 

In reviewing the comments, the 
Finance Board concluded that the word 
“incentives” used in the proposed rule 
in connection with the member 
requirements created confusion, because 
these are not intended to encourage 
households to use the homeownership 
set-aside program. Access to AHP down 
payment and closing cost assistance is 
the incentive for household 
participation in the program. The term 
“concessions” more accurately 
describes the types of reduced costs or 
fee waivers provided by the member in 
order to meet the requirements of this 
provision. Accordingly, the final rule 
uses the word ‘ “concessions” rather than 
the word “incentives.” 

The proposed rule also would have 
removed the existing requirement that a 
member provide financial or other 
concessions if it is providing mortgage 
financing to a participating household. 
This proposal was intended to level the 
playing field among members offering 
homeownership set-aside assistance, 
and to help avoid situations in which 
the member might require the 
household to obtain a mortgage loan 
from another lender in order to avoid 
having to provide financial or other 
concessions to the household. The 
proposal also was intended to provide 
the homebuyers additional 
opportunities to benefit from financial 
concessions, whether or not they are 
getting their mortgage loans from the 
member. As discussed above, 
commenters generally supported 
allowing Bank discretion in the 
establishment of member financial or 
other concessions. The Finance Board 
believes that the Banks are in the best 
position to determine whether the 
existing requirement would be 
appropriate in their respective districts. 
Accordingly, consistent with the 
proposed rule, the final rule does not 
require a member providing mortgage 
financing to a participating household 
to also provide financial or other 
concessions to the household in 
connection with the mortgage financing. 

Bank discretionary to 
require concessions from nonmembers: 
The Finance Board also requested 
comment in the proposed rule on 
whether the regulation should require 
all originators of mortgage loans to 
households receiving homeownership 
set-aside funding to provide financial or 
other concessions in connection with 
their mortgage financing, irrespective of 
whether the originator is a member or 
nonmember. The proposed rule would 
have applied this requirement only to . 


members. Several commenters stated 
generally that requiring nonmembers, as 
well as members, to provide financial or 
other concessions would level the 
playing field. Other commenters 
objected to putting members in the 
position of having to monitor 
nonmembers and their concessions for 
adherence to Bank guidelines, which 
they stated could discourage members 
from participating in the AHP, and 
raises issues regarding how to enforce 
such requirements again nonmembers. 
The Finance Board believes that 
households would benefit from 
additional opportunities to receive 
financial or other concessions from 
nonmember lenders, and that the Banks 
are in the best position to determine 
whether such a requirement would be 
appropriate in their respective districts. 
Accordingly, the final rule provides the 
Banks with discretionary authority to 
require lenders other than members to 
provide financial or other concessions 
in conjunction with their lending to 
households receiving AHP assistance 


- under the homeownership set-aside 


program. 

Bank discretionary authority to 
establish member preferences. In 
addition, the Finance Board requested 
comment in the proposed rule on 
whether the Banks should have to 
establish preferences for member 
priority access to homeownership set- 
aside funds, such as a preference for a 
member working in partnership with a _ 
not-for-profit sponsor assisting first-time 
homebuyers to qualify for a mortgage 
loan. One commenter supported 
requiring the Banks to give priority to 
members that provide financial 
assistance to not-for-profit sponsors for 
program development, especially for 
homeownership counseling assisting 
first-time homebuyers, stating that not- 
for-profit participation in 
homeownership programs is key to 
households’ long-term success in 
keeping their homes. Another 
commenter supported a preference for 
members working with not-for-profit 
sponsors that have a long-term 
commitment to the creation of 
affordable housing. The Finance Board 
believes that the Banks are in the best 
position to determine whether such 
preferences for members would be 
appropriate in their respective districts. 
Accordingly, the final rule does not 
require the Banks to establish particular 
preferences for members. 

Financing costs: § 951.6(c)(7). 
Consistent with the proposed rule, 

§ 951.6(c)(7) of the final rule provides 
that the rate of interest, points, fees, and 
any other charges for all loans made in 
conjunction with the AHP direct 
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subsidy shall not exceed a reasonable 
market rate of interest, points, fees and 
other charges for loans of similar 
maturity, terms, and risk. 

Under the existing regulation, the 
requirement applies only to situations 
in which the member provides the 
financing, but not if a third party does 
so. See 12 CFR 951.5(a)(6). The existing 
language has the potential to create 
opportunities for using AHP funds in 
conjunction with the origination of 
loans with interest rates, points, fees, 
and other charges that exceed a 
reasonable market rate, if the loans are 
originated by a nonmember. In order to 
avoid that possibility, § 951.6(c)(7) of 
the proposed rule would have revised 
the regulation to state that charges that 
are used directly or indirectly in 
conjunction with the AHP direct 
subsidy must not exceed a reasonable 
market rate. That revision is consistent 
with the statutory requirement that 
Finance Board regulations must ‘‘ensure 
that subsidies provided by Banks to 
member institutions under this program 
are passed on to the ultimate borrower.” 
See 12 U.S.C. 1430(j)(9)(E). 

The majority of commenters on this 
issue supported extending application 
of the provision to nonmembers, stating 
that this would help guard against the 
imposition of excessive financing costs 
on low- or moderate-income households 
by a third-party lender. A Bank and its 
Advisory Council opposed the proposal 
on the basis that it would require 
members to regulate other lenders even 
though the members are not making the 
loans. The Finance Board believes that 
any member that receives AHP subsidy 
and passes it through to another lender 
has a responsibility to assure that the 
lender is not imposing excessive 
financing costs on the household 
receiving the AHP subsidy. Under 
§ 951.8(b)(1) of the final rule, the 

member would be liable to the Bank for 
repayment of the amount of any 
excessive financing costs imposed by 
the lender if imposition of these costs 
resulted from the member’s actions or 
omissions. 

Cash back to household: § 951.6(c)(9). 

Section 951.6(c)(9) of the final rule 
provides that a member may provide 
cash back to a household at closing on 
the mortgage loan in an amount not 
exceeding $250, as determined by the 
Bank in its AHP Implementation Plan, 
and a member must use any AHP 
subsidy exceeding such amount that is 
beyond what is needed at closing for 
closing costs and the approved mortgage 
amount as a credit to reduce the 
principal of the mortgage loan or as a 
credit toward the household’s monthly 
payments on the mortgage loan. 


The Finance Board’s Horizontal 
Review identified problems in the 
operations of the homeownership set- 
aside programs at some of the Banks. 
Although those problems were limited 
to a few situations, the proposed rule 
sought to address them by clearly 
identifying ineligible uses of AHP set- 
aside funds. A number of commenters 
supported the proposal, but pointed out 
that implementing the prohibition on 
cash backs to households could pose an 
unnecessary administrative burden if 
the terms of the loan and the loan 
documents would need to be changed at 
closing. These commenters 
recommended that the final rule allow 
a de minimis amount of cash back at 
closing to the household. The Finance 
Board believes that the comments hdve 
merit, and accordingly, the final rules 
provides for a de minimis amount of 
cash back of up to $250 per household, 
as determined by the Bank in its AHP 
Implementation Plan. 

Some commenters were concerned 
that the proposal would prevent the use 
of any of the AHP subsidy to reimburse 
the household for closing costs paid 
outside of closing or for rehabilitation 
work that is part of the closing. The 
Finance Board has always allowed AHP 
subsidy to be used to reimburse 
households that have paid some out-of- 
pocket closing costs prior to the actual 
closing, and the final rule does not 
prevent that. However, the Finance 
Board does not believe that AHP 


subsidy should reimburse a household . 


for any down payment, or earnest 
money or deposit applied to the down 
payment, especially where the Bank 
awards AHP subsidy based on a match 
of the household’s own down payment 
savings. The prohibition on cash back-to 
the household does not apply to cash 
that is being placed in escrow or paid 
to a third party for purposes of planned 
rehabilitation of the property after 
closing, for example, as would be 
reflected on a HUD-1A closing 
statement. However, a Bank could not 
provide AHP subsidy directly to the 
household for improvements that are 
not part of the home purchase. 

Some commenters also were 
concerned that requiring excess AHP 
subsidy to be used to reduce the loan 
principal would result in an 
administrative burden at closing 
because loan documents including the 
note and lender’s check, and other 
required consumer disclosures, would 
have been prepared prior to closing. In 
requiring that any amount of AHP 
subsidy in excess of what is needed at 
closing be applied as a credit to reduce 
the principal of the mortgage loan, the 
Finance Board does not intend that the 


lender have to recalculate the mortgage 
amount and terms and generate new 
consumer disclosures at closing. Rather, 
the additional AHP subsidy may be 
applied as a credit to the outstanding 
principal following execution of the 
note and thereby increase the 
household’s equity in the home. In this 
way, the additional AHP subsidy would 
decrease the amount of principal 
outstanding on the original note without 
affecting the monthly payments and, 
thereby, not creating an administrative 
burden at closing. This does not 
preclude the permanent lender from 
applying the additional AHP subsidy as 
additional down payment and revising 
the loan terms and consumer 
disclosures accordingly, either prior to 
or at closing. The final rule also 
provides that, in the alternative, the 
excess AHP subsidy may be applied as 
a credit toward the household’s monthly 


payments on the mortgage loan. 


Procedure for funding: § 951.6(e). 
Reservation of homeownership set-aside 
subsidies: § 954.6(e)(2). As discussed 
above under Reservation of Set-Aside 
Subsidies, § 951.6(e)(2) of the final rule 
addresses requirements for Bank 
reservation of homeownership set-aside 
subsidies for households enrolled in the 
Bank’s homeownership set-aside 
program. 

Progress towards use of AHP direct 
subsidy: § 951.6(e)(3): For reasons 
similar to those discussed above under 
the competitive application program, 

§ 951.6(e)(3) of the final rule, consistent — 
with the proposed rule, requires a Bank 
to establish and implement policies, 
including time limits, for determining 
whether progress is being made towards 
draw-down and use of homeownership 
set-aside funds by eligible households, 
and whether to cancel AHP application 
approvals for lack of such progress. See 
12 CFR 951.8(b)(1). The Bank’s 
requirements adopted pursuant to this 
paragraph (e)(3) shall be included in its 
AHP Implementation Plan. One Bank 
expressed concern that this proposal 
could require the Bank to track 
homebuyers’ progress toward closing on 
a home between the time of the 
household’s enrollment and the end of 
the time period for draw-down and use 
of the subsidy, and that doing so would 
create unnecessary administrative costs 
of reporting each homebuyer’s status. © 
The Finance Board’s intent in proposing 
the change was not to require tracking 
of a household’s progress in meeting the 
requirements of the homeownership set- 
aside program during the period prior to 
the end of the Bank’s time limit 


_ specified in its AHP Implementation 


Plan, but to allow the Banks greater 
flexibility for dealing with a household 
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that has not used the assistance by the 
end of the time period, rather than 
having to cancel the commitment of 
homeownership set-aside funds to the 
household at that time. Another Bank 
stated that, in the case of a 
homeownership set-aside program in 
which the Bank reserves a portion of 
homeownership set-aside funds for use 
by an individual member, the provision 
should apply to the member’s progress 
in drawing down its homeownership 
set-aside allocation. The Finance Board 
believes that a Bank’s method for 
members’ access to the homeownership 
set-aside funds, either through lump- 
sum allocation or first-come, first-serve 
according to its qualified household 
customers, is irrelevant to the 
underlying purpose of this provision, 
which is the household’s draw-down 
and use of the subsidy. 


G. Monitoring: § 951.7 


Consistent with the proposed rule, the 
final rule replaces prescriptive 
monitoring provisions in the existing 
regulation with more broadly stated 
monitoring objectives that are intended 
to allow the Banks more latitude in 
determining the type and frequency of 
reports and certifications that are best 
suited for monitoring a particular 
project’s compliance with its AHP 
application commitments and the AHP 
regulation. The final rule also 
reorganizes the proposed monitoring 
provisions to provide greater clarity. 

Monitoring Requirements for the 
Competitive Application Program: 

§ 951.7(a). Initial monitoring policies: 

§ 951.7(a)(1): Adoption and 
implementation: § 951.7(a)(1)(i): Section 
951.7(a)(1)(i) of the final rule adopts the 
proposed requirement that a Bank adopt 
and implement written policies for 
monitoring of each AHP owner- 
occupied and rental project under its 
competitive application program prior 
to, and within a reasonable period of 
time after, project completion. The 
Bank’s requirements for initial 
monitoring shall be included in its AHP 
Implementation Plan. Specifically, a 
Bank’s monitoring policies must enable 
it to determine, at a minimum, whether: 
the project is making satisfactory 
progress toward completion; the 
completed project is making satisfactory 
progress towards occupancy by eligible. 
households; and the completed project 
meets the commitments made in the 
approved AHP application and is 
otherwise in compliance with 
applicable AHP requirements within a 
reasonable period of time after project 
completion. Consistent with the 
proposed rule, the final rule removes 
the existing requirement that the Banks 


must monitor project habitability, and 
also removes the definition of 
“habitable” from the existing 
definitions. See 12 CFR 951.1; 
951.10(a)(2){ii)(B)(2), (c)(2). 

A number of commenters supported 
the monitoring proposal, citing its 
increased flexibility and the likelihood 
that it would result in streamlined 
procedures. Several commenters 
specifically supported removing the 
existing requirement to monitor “project 
habitability.” Some commenters 
recommended that the regulation define 
“réasonable period of time” in order to 
avoid differing interpretations. The 
Finance Board believes that such 
determinations are best made by the 
Banks based on the types of projects to 
be monitored. Some commenters also 
requested that the Finance Board review 
and approve the Banks’ policies for 
initial monitoring. The Finance Board 
intends to review the Banks’ initial 
monitoring policies as a part of its 
examination program. 

Back-up and other project 
documentation; sampling plan: 

§ 951.7(a)(1 (ii), (a)(1) (iii): Section 
951.7(a)(1)(ii) of the final rule adopts the 
proposed requirement that a Bank’s 
monitoring policies include 
requirements for Bank review of back- 
up project documentation regarding 
household incomes and rents 
maintained by the project sponsor or 
owner, and requirements for 
maintenance and Bank review of other 
project documentation in the Bank’s 
discretion. Several commenters 
supported the proposal, provided the 
regulation allows the Banks to use 
project sampling for initial monitoring, 
rather than having to conduct initial 
monitoring of each project. Section 
951.7(a)(1)(iii) of the final rule prohibits 
a Bank from using a sampling plan to 
select the projects to be monitored, but 
allows a Bank to use a reasonable risk- 
based sampling plan to review the back- 
up project documentation. Section 
951.7(a)(1)(iii) reflects the importance of 
determining that all completed projects 
are starting out on a solid basis and in 
compliance with the commitments 
made in their approved AHP 
applications and the AHP regulation. 

Reliance on long-term tax credit 
monitoring for rental projects: 

§ 951.7(a)(2): Consistent with the 
proposed rule, § 951.7(a)(2) of the final 
rule provides that for completed AHP 
rental projects that have been allocated 
tax credits, a Bank may, in its 

discretion, for purposes of long-term 
AHP monitoring, rely on the monitoring 
by the state-designated housing credit 
agency administering the tax credits of 
the income targeting and rent 


requirements applicable under the 
LIHTC program. The Bank would not 
need to obtain and review reports from 
such agency or otherwise monitor the 
projects’ long-term AHP compliance. 

Under the existing regulation, in the 
case of AHP rental projects that receive 
tax credits, a Bank may rely on the 
monitoring conducted by the 
government entity providing the tax 
credits, provided that: (i) The income 
targeting, rent, and retention period 
requirements monitored by such entity 
for its own program are the same as, or 
more restrictive than, those committed 
to in the approved AHP application; (ii) 
the entity agrees to provide monitoring 
reports to the Bank on any rent, income 
and project habitability noncompliance; 
and (iii) the entity demonstrates its 
ability to carry out monitoring under its 
own program and the Bank does not 
have information that such monitoring 
is not occurring or is inadequate. See 12 
CFR 951.11(a)(1). The existing 
regulation also provides that if the 
income targeting, rent, and retention 
period requirements monitored by such 
entity for its own program are less 
restrictive than those committed to in 
the approved AHP application, a Bank 
may rely on the monitoring conducted 
by such entity only if the entity agrees 
to monitor the project for compliance 
with the AHP standards and provide 
monitoring reports to the Bank on any 
rent, income and project habitability 
noncompliance. See 12 CFR 
951.11(a)(2). 

The LIHTC, which often is used by 
projects that receive some form of AHP 
subsidy, has 2 elective eligibility 
standards related to the units in the 
project and the income of the 
households occupying the units: (1) 20. 
percent of the units must be occupied 
by households with incomes at or below 
50 percent of the area median income; 
or (2) 40 percent of the units must be 
occupied by households with incomes 
at or below 60 percent of the area 
median income. See 26 U.S.C. 42(g)(1). 
The Bank Act imposes similar limits on 
the use of AHP subsidies for rental 
housing, i.e., eligible rental projects 
must have at least 20 percent of the 
units occupied by households with 
incomes at or below 50 percent of the 
area median income. See 12 U.S.C. 
1430(j)(2)(B). Because this AHP income- 
eligibility standard is identical to the 
first tax credit income-eligibility 
standard, for AHP-assisted tax credit 
projects that employ the first standard, 
the current AHP regulation permits a 
Bank to accept the project monitoring 
that is conducted by the government 
agencies providing the tax credits for 
their own programs. 
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With respect to AHP-assisted tax 
credit projects that employ the second 
standard, under which 40 percent of the 
units must be occupied by households 
with incomes at or below 60 percent of 
the area median income, the current 
AHP regulation allows a Bank to rely on 
monitoring conducted by the 
government entity administering the tax 
credits only if the entity also monitors 
the project for compliance with the AHP 
income-eligibility standard. See 12 CFR 
951.11(a)(2). Because this tax credit _ 
income-eligibility standard differs from 
the AHP income-eligibility standard, 
under the existing AHP regulation a 
Bank must have an agreement with the 
government entity to conduct its 
monitoring of the AHP project for 
compliance with the AHP standard. 
Such additional monitoring entails 
additional costs to the Bank, which a 
number of the Banks have contended is 
not an effective means of monitoring the 
project, as it is largely duplicative of 
existing monitoring conducted by other 
parties. A number of AHP users also 
have contended that this level of 
monitoring is superfluous and adds 
unnecessary burdens to the project. 

As discussed in the SUPPLEMENTARY 
INFORMATION section of the proposed 
rule, after reviewing several studies on 
the performance of the LIHTC, the 
Finance Board has concluded that the 

‘overwhelming majority of these tax 
credit projects—irrespective of their 
income eligibility standard—meet the 
AHP income-eligibility standard in a 
substantively equivalent manner. A 
1997 General Accounting Office study 
found that 75 percent of households in 
tax credit projects had incomes under 
50 percent of the area median income, 
which would be well within the AHP 
requirement that 20 percent of units be 
occupied by households with incomes 
at or below 50 percent of the area 
median income. Other subsequent 
studies, such as those prepared by Abt 
Associates for HUD, and one by Ernst 
and Young, have reached similar 
conclusions regarding the targeting of 
tax credit projects to very low-income 
households. Noncompliance with the 
income-eligibility requirements by tax 
credit projects is relatively rare, as it 
would lead to adverse tax consequences 
for investors in such projects. In 
addition, the length of the retention 
periods for AHP rental projects and tax 
credit projects is the same, and the 
affordability standard for tax credit 
projects, i.e., the rent requirement, is 
substantively equivalent to the AHP rent 
requirement that the rents charged may 
not exceed 30 percent of the targeted 
household income. See 12 U.S.C. | 


1430(j)(2)(B), (j)(13)(D); 26 U.S.C. 
42(g)(2). 

All commenters on this proposal 
strongly supported allowing a Bank to 
rely on the long-term monitoring 
performed by the tax credit agency, 
usually a state housing finance agency, © 
and thereby exclude these rental 
projects from the Bank’s long-term 
monitoring plan. Commenters 
supported the reduction in duplicative 
monitoring as easing the administrative 
burdens on project owners, members, 
and Banks, without sacrificing project 
accountability and quality. Commenters 
noted that other funding sources often 
are involved in AHP projects at a much 
higher funding level, and that state 
agencies are more than capable of 
providing high quality monitoring. 
Other commenters stated that the 
proposal would make the AHP more 
compatible with the LIHTC program. 
Some commenters suggested that the 
Finance Board clarify whether each 
Bank must make a determination that 
the compliance profiles for income 
targeting, affordability, and retention 
under the LIHTC program are’ 
substantively equivalent to those under 
the AHP. Commenters interpreted the 
conditional language ‘‘provided that the 
compliance profiles of the AHP and the 
LIHTC program continue to be 
substantively equivalent” in the 
proposed rule as requiring the Banks to 
make a determination whether the 
standards are satisfied before the Bank 
could rely on LIHTC monitoring. As 
discussed above, in the SUPPLEMENTARY 
INFORMATION section of the proposed 
rule, the Finance Board has made the 
determination, based on studies of the 
occupancy and rents of LIHTC projects, 
that these standards currently are being 
met. The Banks, therefore, will not need 
to make such a determination with 
respect to AHP-assisted LIHTC projects. 
The final rule clarifies this point by 
eliminating the conditional language 
“provided that the compliance profiles 
of the AHP and the LIHTC program 
continue to be substantively 
equivalent.” 

Some commenters also requested 
clarification whether any initial 
monitoring requirements continue to 
apply to AHP-assisted LIHTC projects. 
Under the final rule, all of the initial 
monitoring requirements continue to 
apply to AHP-assisted LIHTC projects. 

Reliance on other long-term 
governmental monitoring for rental 
projects: § 951.7(a)(3): Section 
951.7(a)(3) of the final rule provides 
that, for completed AHP rental projects 
that received funds from federal, state, 
or local government entities other than 
under the LIHTC; a Bank may, in its 


discretion, for purposes of long-term 
AHP monitoring, rely on the monitoring 
by such entities of the income targeting 
and rent requirements applicable under 
their programs, provided the Bank can 
show that: (i) The compliance profiles 
regarding income targeting, rent, and 
retention period requirements of the 
AHP and the other programs are 
substantively equivalent; (ii) the entity 


. has demonstrated and continues to 


demonstrate its ability to monitor the 
project; (iii) the entity agrees to provide 
reports to the Bank on the project’s 
incomes and rents for the full 15-year 
AHP retention period; and (iv) the Bank 
reviews the reports from the monitoring 
entity to confirm that they comply with 
the Bank’s monitoring policies. 

In the case of AHP rental projects that 
receive governmental funds other than 
tax credits, the existing regulation 
applies the same requirements for 
reliance on monitoring by the 
government entity providing the funds 
as are applicable for AHP rental projects 
receiving tax credits under the existing 
regulation, as discussed above. See 12 
CFR 951.11(a)(1), (a)(2). The proposed 
rule would have included requirements 
similar to the existing requirements for 
reliance on monitoring by other 
government entities, and would have 


- provided that the income targeting, rent, 
and retention period requirements for 


the other programs be substantively 
equivalent to those of the AHP. The 
final rule provides that it is the 
compliance profiles regarding income 
targeting, rent, and retention period 
requirements of the AHP and the other 
programs that must be substantively 
equivalent. 

A majority of commenters on the 
proposal supported allowing the Banks 
to rely on other non-LIHTC 
governmental monitoring as proposed. 


_ Several commenters noted, however, 


that without determinations by the 
Finance Beard that certain programs, 
such as those administered by HUD, are 
substantively equivalent to the AHP, 
Banks would be reluctant to make the 
determinations themselves and, 
therefore, would not take advantage of 
this provision. At this time, the Finance 
Board does not have data available to it 
that would allow it to make 
determinations that the compliance 
profiles with respect to income 
targeting, rent, and retention period 
requirements of any other government 
housing programs other than the federal 
LIHTC program currently are 
substantively equivalent to those of the 
AHP. Accordingly, a Bank will need to 
make such determinations if it wishes to 
rely on the monitoring by such other 
government programs. 
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Long-term monitoring policies for 
rental projects: § 951.7(a)(4). Adoption 
and implementation: § 951.7(a)(4)(i): 
Consistent with the proposed rule, 

§ 951.7(a)(4)(i) of the final rule provides 
that in cases where a Bank does not rely 
on monitoring by a federal, state, or 
local government entity pursuant to | 

§ 951.7(a)(2) or (a)(3), a Bank must 
establish and implement written 
policies for risk-based monitoring of 
completed AHP rental projects, 
commencing in the second year after 
project completion and continuing for 
the full 15-year retention period. The 
Bank’s requirements for long-term 
monitoring under this section shall be 
included in its AHP Implementation 
Plan. The monitoring policies must 
enable the Bank to determine, at a 
minimum, whether household income 
and rents comply with the respective 
commitments made in the approved 
AHP applications. 

The current regulation requires the 
Banks to select from 1 of 3 approved 
methods for long-term monitoring of 
rental projects: (1) Monitoring bya . 
federal, state, or local government entity 
in connection with a project that also is 


_ receiving tax credits or funds from that 


entity, subject to certain other limits 
stated in the rule; (2) monitoring by the 
Bank, its members, and project owners; 
or (3) monitoring by a third party 
contractor that carries out the Bank’s 
monitoring obligations under the long- 
term monitoring requirements of 
existing § 951.11(a)(3)(iii). See 12 CFR 
951.11(a). The existing regulation 
contains prescriptive procedural 
requirements for projects monitored by 
the Banks, their members, and project 
owners under the second and third 
options. It requires a Bank to review 
project documentation from various 
parties and verify compliance with rent, 
income, and project habitability 
requirements accarding to a schedule 
based on the amount of AHP subsidy 
received by a project, such that projects 
receiving greater amounts of subsidy 
have more stringent and frequent 
monitoring requirements. See 12 CFR 
951.11(a)(3)(iii). Such prescriptive 
monitoring requirements do not 
necessarily promote accurate 
assessments of program effectiveness or 
take into account the true risks to the 
Bank’s AHP. The existing monitoring 
requirements may fail to capture 
adequately the operational risk, location 
risk, or other relevant performance 
factors affecting the Bank’s AHP project 
portfolio. The prescriptive nature of the 
regulation implies that the particular 
approach to monitoring that is 
embodied in the regulation is the 


optimal approach for such matters, 
irrespective of the risk characteristics 
that may be associated with a particular 
_AHP project or the compliance record of 
the participating member, sponsor, or 
project owner. 

A number of commenters specifically 
supported the proposal’s increased 
flexibility, risk-based scheme, and 
sampling authority. Some commenters 
stated that monitoring costs could be 
reduced for in-district projects under 
the proposal, without increasing the 
Bank’s compliance, financial, or 
reputation risk. A Bank and its Advisory 
Council opposed the proposal in its 
entirety, stating that the current 
regulatory monitoring requirements 
have served the intended purposes, and 
changes in those requirements are not 
necessary or appropriate. The 
commenters stated that monitoring 
objectives could vary from Bank to 
Bank, which could cause confusion 
among members, sponsors and project 
owners that use AHP funds in multiple 
districts. Several commenters objected 
to the reference in the SUPPLEMENTARY 
INFORMATION section of the proposed 
rule to ‘“‘outcome-based” monitoring, 
stating that it may be inconsistent with 
the risk-based monitoring requirement 
and could result in numerous Finance 
Board examination findings. In order to 
avoid confusion in this regard, the final 
rule does not use this term. A Bank 
suggested that long-term monitoring not 
be required to commence until the third 
year after project completion. Another 
commenter suggested that the rule 
retain the current monitoring 
requirement for projects receiving AHP 
subsidy over $500,000. Under the 
monitoring provisions of the final rule, 
a Bank would have the discretion to 
include such requirements. Some 
commenters also requested that the 
Finance Board review and approve the 
Banks’ long-term monitoring policies. 
The Finance Board intends to review 
the Banks’ long-term monitoring 
policies as a part of its examination 
program. 

The final rule does not include the 
proposed requirement that the Bank 
monitor the populations served by the 
project over the long-term retention 
period. A number of commenters 
opposed the proposed requirement, 
pointing out that the annual project 
owner Certification requirement does 
not include a requirement to certify 
compliance with targeted population 
commitments, referring only to incomes 
and rents of the project households, and 
targeted populations are not subject to 
long-term monitoring under the current 
regulation. The Finance Board finds 
merit in these comments, and also notes 


that inclusion of this requirement would 
complicate providing housing for 
households displaced by disasters. . 
Accordingly, the final rule does not 
require that populations served by the 
projects be subject to long-term 
monitoring. 

Consistent with the proposed rule, the 
final rule also removes the existing 
requirement that the Banks monitor 
project habitability for the full AHP 
retention period. See 12 CFR 
951.11(a)(3). Several commenters 
supported removing the requirement to 
monitor project habitability. 

Annual project owner certifications; 


_ backup and other project 


documentation: § 951.7(a)(4)(ii): Section 
951.7(a)(4)(ii) of the final rule adopts the 
proposed requirement that the Bank’s 
monitoring policies include 
requirements for: (i) Bank review of 
annual certifications by project owners 
to the Bank that household incomes and 
rents comply with the commitments 
made in the approved AHP application; 
(ii) Bank review of back-up project 
documentation regarding household 
incomes and rents maintained by the 
project owner; and (iii) maintenance 
and Bank review of other project 
documentation in the Bank’s discretion. 
Several commenters supported 
requiring the Banks to establish written 
requirements for back-up 
documentation from members and 
project owners. A Bank and one of its 
members opposed the annual project 
owner certification requirement, stating 
that obtaining the certifications is a 
labor-intensive process that has little or 
no positive influence on long-term 
compliance. The Finance Board believes 
that the annual project owner 
certification, which is retained from the 
current rule, remains an important tool 
under the new risk-based long-term 
monitoring for ensuring that the project 
has regular contact with the Bank. See 
12 CFR 951.11(a)(3)(i). The Finance 
Board notes that the rule only requires 
that the project owner provide such a 
certification to the Bank, and this 
requirement does not involve the 
member unless the Bank chooses to do 
so in its monitoring plan. 
Risk factors and other monitoring; 

risk-based sampling plan: 

§ 951.7(a)(4)(iii): Consistent with the 
proposed rule, § 951.7(a)(4)(iii) of the 
final rule requires a Bank’s written 
policies to take into account risk factors 
such as the amount of AHP subsidy in 
the project, type, size, and location of 
the project, sponsor experience, and any 
monitoring of the project provided by a 
federal, state, or local government 
entity. The final rule further provides 
that a Bank may use a reasonable, risk- 
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based sampling plan to select the rental 
projects to be monitored under this 
section, and to review the annual 
project owner certifications, back-up, 
and any other project documentation. 
The risk-based sampling plan and its 
basis shall be in writing. 

Several commenters suggested that 
the Finance Board provide more 
detailed guidance on the monitoring 
requirements, including defining 
“reasonable risk-based sampling plan.” 
One Bank requested clarification 
whether the Bank must select its sample 
of rental projects from different types of 
rental projects, and whether the sample 
must be statistically valid. The final rule 
does not specifically require these 
standards, but Finance Board examiners 
_ will review the Bank’s sampling plans 

to ensure that they are reasonable. 
Several commenters also stated that the 
Banks should be able to use a risk-based 
sampling model to select not only the 
rental projects, but also the specific 
units in the projects, to be sampled. The 
language under the proposed and final 
rules allows for such risk-based 
sampling of units as well as projects. 

Monitoring Requirements for the 
Homeownership Set-Aside Program: 

§ 951.7(b). Adoption and 
implementation: § 951.7(b)(1): 
Consistent with the proposed rule, 

§ 951.7(b)(1) of the final rule requires a 
Bank to adopt and implement written 
monitoring policies for determining 
compliance with the requirements of its 
homeownership set-aside programs. See 
12 CFR 951.8(b)(2). The Bank’s 
requirements for monitoring under its 
homeownership set-aside programs 
shall be included in its AHP 
Implementation Plan. A Bank and its 
Advisory Council supported the 
proposal. 

Member certifications; back-up and 
other documentation: § 951.7(b)(2): 
Section 951.7(b)(2) of the final rule 
retains the existing requirement that a 
Bank review certifications by members 
to the Bank, prior to disbursement of the 
AHP subsidy, that the subsidy will be 
provided in compliance with all : 
applicable eligibility requirements of 
the homeownership set-aside program. — 
See 12 CFR 951.8(b)(2). The Bank’s 
monitoring policies also must include 
requirements for the Bank to review 
back-up documentation regarding 
household incomes maintained by the 
member, and maintenance and Bank 
review of other documentation in the 
Bank’s discretion. 

Sampling plan: § 951.7(b)(3): Section 
951.7(b)(3) of the final rule provides that 
a Bank may use a reasonable sampling 
plan to select the households to be 
monitored, and to review the back-up 


and any other documentation, but not 
the member certifications. One Bank 
requested clarification whether the 
Bank’s sampling plan may be risk-based, 
and whether the sample must be 
statistically valid. Unlike sampling 
under the competitive application 
program, sampling under the 
homeownership set-aside program may 
not be risk-based, because there is no 
basis on which to vary risk of 
noncompliance when grants are 
provided through members directly to 
households for home purchase or 
rehabilitation assistance. The final rule 
does not specifically require that the 
sample be statistically valid, but 
Finance Board examiners will review 
the Bank’s sampling plans to ensure that 
they are reasonable. 


H. Remedial Actions for 
Noncompliance: § 951.8 


Reorganization and streamlining. 
Consistent with the proposed rule, 
§ 951.8 of the final rule reorganizes and 
streamlines the language in the existing 
regulation regarding remedial actions 
for noncompliance with the 
commitments made in the approved 
AHP application and the AHP 
regulation, in order to eliminate 
redundancy and provide greater clarity. 
See 12 CFR 951.12. No commenters 
addressed these technical revisions. 

Repayment of AHP subsidy by project 
sponsor or owner: § 951.8(b)(2). Section 
951.8(b)(2) of the final rule adopts the 


proposed provision allowing a Bank to: — 


determine whether a project sponsor or 
owner must repay AHP subsidies 
directly to the Bank or to the member, 
which would then repay the Bank, in 
the event that the project fails to comply 
with any AHP requirements. Under the 
existing regulation, project sponsors or 
owners are required to repay AHP 
subsidies to the member, which in turn 
is required to repay the subsidies to the 
Bank. See 12 CFR 951.12(b). The change 
will give the Banks greater flexibility in 
managing how AHP subsidies are 
required to be repaid in the event of 
AHP noncompliance. Several 
commenters supported the change, with 
one commenter noting that it would 
allow for a more efficient repayment 
process. 

Finance Board approval of 
settlements: § 951.8(d)(2). Consistent 
with the proposed rule, § 951.8(d)(2) of 
the final rule allows a Bank to obtain 
approval from ‘‘the Finance Board” to 
settle a disputed claim regarding an 
AHP subsidy, which will allow Finance 
Board staff to approve the Bank’s 
proposed settlements relating to the 
AHP subsidy. The existing regulation 
requires a Bank to obtain approval from 


the Board of Directors of the Finance | 
Board for such settlements. See 12 CFR 
951.12(c)(2)(ii). Several commenters 
supported the proposal, with 1 
commenter noting that it would allow 
AHP claims to be settled more 
efficiently. 

Bank reimbursement of AHP fund: 

§ 951.8(e)(1). Section 951.8(e)(1) of the 
final rule adopts the proposed new 
provision requiring a Bank to reimburse 
its AHP fund in the amount of any AHP 
subsidies (plus interest, if appropriate) 
misused as a result of the Bank’s actions 
or omissions, even without a Finance 
Board order to do so. Where 
noncompliance with AHP requirements 
is the result of a Bank’s actions or 
omissions, the Bank should reimburse 
its AHP fund without the Finance Board 
having to order it to do so as under the 
existing regulation. See 12 CFR 
951.12(c)(3). 

One commenter objected to the 
proposal, stating that even in the case of 
misuse of funds resulting from Bank 
error, the Bank should not have to 
automatically reimburse the AHP fund. 
Instead, the Bank’s board should be 
required to make an affirmative 
determination whether or not it must 
reimburse its AHP fund. If Finance 
Board examiners objected to the board’s 
decision, then the full Board of 
Directors of the Finance Board could 
order the reimbursement after notice 
and a hearing. The Finance Board 
believes that the Bank already has 
ample opportunity to negotiate the ~ 
amount of reimbursement through the 
examination process and discussions 
with the Finance Board. 

Parties to enforcement proceedings. 
Consistent with the proposed rule, the 
final rule removes existing § 951.12(d), 
which allows a Bank, in its discretion, 
to enter into a written agreement with 
a member, project sponsor, or project 
owner under which such member, 
sponsor or owner consents to be a party 
to any Finance Board enforcement 


- proceeding regarding the repayment of 


AHP subsidies received by such party, 
or to suspension or debarment of such 
party, provided that such party has 
agreed to be bound by the Finance 
Board’s final determination in the 
enforcement proceeding. See 12 CFR 
951.12(d). A Bank opposed removal of 
the provision, stating that without the 
provision, third parties would not 
willingly consent to enter into such an 
agreement. However, such agreements 
are voluntary under the existing’ 
regulation, and regulatory authorization 
is not necessary for a Bank to enter into 
such an agreement. 

Re-use of repaid AHP direct subsidies 
in same project: § 951.8(f)(2). Section. 
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951.8(f)(2) of the final rule adopts the 
proposed language clarifying that a 
Bank must consult with its Advisory 
Council in determining whether to 
allow the re-use of AHP direct subsidies 
in the same project, as is authorized 
under this section. See 12: CFR 
951.12(e)(2). That provision also 
clarifies that a Bank’s board of directors 
shall not delegate to Bank officers or 
other Bank employees the responsibility 
to adopt any Bank policies on re-use of 
repaid AHP direct subsidies in the same 
project under this section. No comments 
addressed these technical revisions. 


I. Agreements: § 951.9 


Section 951.9 of the final rule adopts 
proposed revisions to the existing 
regulation, which requires each Bank to 
have in place with each member that 
receives AHP subsidies a written 
agreement that includes certain 
provisions set out in the regulation. See 
12 CFR 951.13. The revisions are 
intended to eliminate redundancy and 
provide greater clarity. No comments 
addressed these specific technical 

revisions. 

Notification of member: § 951.9(a)(1). 
Consistent with the proposed rule, 
§ 951.9(a)(1) of the final rule adds a 
provision requiring the AHP agreements 
to acknowledge that the member has 
been notified of the AHP requirements 
and all Bank policies relevant to the 
member’s approved AHP application. 
Several commenters supported the 
proposal, but requested clarification that 
the AHP agreements may include 
references to the Bank’s detailed 
policies and procedures, as they may be 
amended from time to time, rather than 
be required to include the actual 
policies and procedures themselves. __ 
Commenters pointed out that the Banks 
otherwise would have to change the 
AHP agreements every time the policies 
or procedures were modified. The 
proposal was not intended to require the 
AHP agreements to include the Bank’s 
detailed policies and procedures. The 
rule requires only that the agreement 
include a provision stating that the 
member has been notified of the Bank’s 
policies. 

Monitoring agreements: § 951.9(a)}(5). 
Consistent with the proposed rule, - 
§ 951.9(a)(5) of the final rule revises the 
existing provisions relating to 
monitoring agreements in order to 
conform them to the changes made 
elsewhere to the substantive monitoring 
requirements. See 12 CFR 951.13(b)(4). 
The final rule also revises the proposal 
that would have required the Banks’ 
agreements with their members to set 
forth the members’ specific monitoring 
responsibilities, as required under the 


Banks’ monitoring policies. Instead, the 
final rule allows the Banks to reference 
their monitoring policies in the 
monitoring agreements. A number of 
commenters opposed requiring 
inclusion of the Banks’ specific 
monitoring policies and procedures in 
their monitoring agreements, as the 
Banks revise their monitoring policies 
and procedures with some regularity, 
which could require frequent 
modifications tothe agreements. 
Commenters suggested that the Banks be 
allowed to reference the applicable 


_ monitoring policies and procedures, as 


they may be amended from time to time, 
in the monitoring agreements. The 
Finance Board agrees that the Banks 
should not have to modify their 
monitoring agreements every time they 
revise their monitoring policies or 
procedures. Accordingly, the final rule 
revises the proposal by removing the 
language ‘‘(and set forth in the 
agreement).”” 

In addition, the final rule adopts the 
proposed provision that the agreements 
shall require the member to have in 
place an agreement with each project 
sponsor and project owner setting forth 
the specific monitoring responsibilities 
of those sponsors and owners, as 
required under the Banks’ monitoring 
policies, but with the revision that the 
Bank’s monitoring policies would not 
have to be included in such agreement. 
One commenter stated that a member 
should not be required to maintain a 
separate monitoring agreement with 
each project sponsor and owner, as this 
would increase the cost and 
administrative burden of participating 
in the program. The commenter stated 
that it supports the format currently 
used at some Banks, where all parties 
execute a single agreement. The 
language in the rule is consistent with 
the language in the current regulation 
and, as drafted, does not prohibit all 


_ parties from executing one agreement. 


Refinancing of owner-occupied units: 
§ 951.9(a)}(7)(ii)(A). Consistent with the 
proposed rule, § 951.9(a)(7)(ii)(A) of the 
final rule revises existing 
§ 951.13(c)(4)(i)(B) by providing that, in 
the case of a refinancing prior to the end 
of the 5-year retention period of a 
permanent mortgage loan that was 
funded by an AHP subsidized advance, 
the household does not have to repay 
the AHP subsidy it already used in the 
unit. See 12 CFR 951.13(c)(4)(i)(B). The 
final rule still requires that such 
households have retention agreements 
in place, because of the agreements’ 
requirements for notice to the Bank of 
any sale or refinancing of the unit. 

The existing regulation requires the 
household to repay the full amount of 


the AHP subsidy received (i.e., the value 
of the interest rate subsidy for the time 
the household has been paying on the. 
mortgage loan) from any net gain 
realized upon the refinancing, unless 
the unit continues to be subject to a 
retention agreement. The change is 
consistent with the existing regulatory 
provision providing that a household 
subsidized with AHP direct subsidy that 
refinances an owner-occupied unit must 
repay only the amount of AHP subsidy 
that has not been used (i.e., the subsidy . 
required to be repaid is reduced for 
every year the household owned the 
unit). See 12 CFR 951.13(d)(1)(iii). In 
addition, the change should help 
remove a possible deterrent to 
refinancing by households that seek to 
make their units more affordable or 
obtain equity for purposes of their 
economic betterment. No comments 
specifically addressed this change. 
Relocation of households in rental 
projects: § 951.9{a)(8)(iii)(B). Section 
951.9(a)(8)(iii)(B) of the final rule 
revises the proposal and the existing 
regulation by providing that, in the case 
of a sale or refinancing of an AHP- 
assisted rental project prior to the end 
of the retention period, a Bank may, in 
its discretion, determine not to require 
repayment of the AHP subsidy to the 
Bank if, due to the exercise of eminent 
domain, or for expansion of housing or 
services, the households are relocated to 
another property that is made subject to 
a deed restriction or other legally 
enforceable retention agreement or 
mechanism incorporating the income- 
eligibility and affordability restrictions 
committed to in the approved AHP 
application for the remainder of the 
retention period. This new authority is 
consistent with the current regulatory 
provision allowing sale of a project to 
another owner without requiring 
repayment of the subsidy, where the 
new owner agrees to maintain the 
income-eligibility and affordability 
requirements for the remainder of the 
retention period. Currently, the AHP 
regulation treats these situations as a 
sale that requires the repayment of the 
entire amount of AHP subsidy, thereby 
releasing the project from its AHP 
commitments and making the AHP 
subsidy available for other AHP-eligible 
projects, unless the property continues 
to be subject to a deed restriction or 
other legally enforceable retention 
agreement or mechanism incorporating 
the income-eligibility and affordability 
restrictions committed to in the 
approved AHP application for the 
remainder of the retention period. See 
12 CFR 951.13(c)(5)(iii), 
951.13(d)(2)(iii). Allowing project 
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sponsors to transfer the AHP subsidies, 
along with the corresponding income- 
eligibility and affordability 
commitments, to another property will 
result in the retention of the affordable 
units for the duration of the original . 
retention period and ensure that 
existing tenants are not adversely 
affected. \ 

The proposed rule would have 
required a Bank to allow the relocation 
of tenants without repayment of AHP 
subsidy where the retention agreement 
is maintained. A number of commenters 
recommended that the relocation 
authority be at the discretion of a Bank 
in order to prevent abuse, and that it not 
be a regulatory authorization for 
sponsors of rental projects to relocate at 
their option and in all circumstances. 
Some commenters were concerned that 
the proposal could encourage owners to 
relocate tenants to less desirable 
properties in order to develop the 
subject property for market use, or allow 
a noncompliant owner to delay or 
escape repayment of misused subsidy. 
The Finance Board agrees that providing 
the Banks with discretion on whether to 
approve a project relocation could 
prevent abuses of the type raised by the 
commenters, and the final rule makes 
the authority discretionary rather than 
mandatory. In addition, in response to 
the comments, the final rule specifically 
includes the exercise of eminent domain 
and expansion of housing or services as 
the limited circumstances under which 
the authority may be used. 

Agreements between Banks and 
project sponsors or owners: § 951.9(b). 
As discussed above, § 951.8(b)(2) of the 
final rule allows a Bank to determine 
whether to require a project sponsor or 
owner to repay AHP subsidies directly 
to the Bank in the event of 
noncompliance, in contrast to the 
existing regulation which requires 
project sponsors or owners to repay 
AHP subsidies to the member, which in 
turn repays the subsidies to the Bank. 
Under § 951.9(b) of the final rule, 
consistent with the proposed rule, if a 
Bank intends to require project sponsors 
or project owners to repay AHP 
subsidies directly to the Bank, the Bank 
first must have in place an agreement 
with each project sponsor and project 
owner in which the party agrees to 
repay the AHP subsidies directly to the 
Bank. A Bank and its Advisory Council 
requested clarification whether a tri- 
party agreement would be permissible 
under this provision. The language in 
the rule is consistent with the language 
in the current regulation and, as drafted, 
does not prohibit all parties to execute 
a single agreement. 


Application to existing AHP projects 
and units: § 951.9(c). Consistent with 
the proposed rule, § 951.9(c) of the final 
rule streamlines the language in existing 
§ 951.16, which addresses the _ 
application of the regulation to existing 
AHP projects, and relocates the 
provision to this section. See 12 CFR 
951.16. A Bank requested clarification 
whether this provision continues to 
apply to units funded under the 
homeownership set-aside program as 
well as to competitive application 
projects, as the heading in the proposed 
rule referred to “projects” and not units. 
This provision is intended to apply to 
both projects and units under both 
programs. Accordingly, the language in 
the final rule clarifies this by including 
references to units where appropriate. 


J. Conflicts of Interest: § 951.10 


Consistent with the proposed rule, 
§ 951.10 of the final rule relocates the 
provisions governing the adoption of 
conflict of interest policies from existing 
§ 951.3(c) to this section. See 12 CFR 
951.3(c). The final rule also adds new 
provisions that prohibit Bank directors 
or employees, Advisory Council 
members, and their family members, 
from engaging in the conflicts of interest 
prohibited by the Bank’s conflict of 
interest policies. Section 951.10(c) 
prohibits a Bank’s board of directors 
from delegating to Bank officers or other 
Bank employees its responsibility to 
adopt the conflict of interest policies. 
Several commenters supported the 
changes. 


K. Temporary Suspension of AHP 
Contributions: § 951.11 


Section 951.11 of the final rule adopts 
the proposal to remove various 
procedural requirements in existing 
§ 951.14, leaving these decisions to the 
discretion of the Finance Board in the 
event an application is received from a 
Bank for a temporary suspension of its 
required annual AHP contribution. See 
12 CFR 951.14. In addition, certain of 
the information required to be provided 
by the Banks is readily obtainable by the 
Finance Board without the necessity of 
a regulatory requirement. One 
commenter supported the changes. 


L. Affordable Housing Reserve Fund: 
§ 951.12 


Section 951.12 of the final rule adopts 
the proposal to remove the requirements 
in existing § 951.15 that a Bank report 
by January 15th of each year the amount 
of any unused and uncommitted AHP 
funds from the prior year that will be 
deposited in an Affordable Housing 
Reserve Fund (Reserve Fund), and that 
the Finance Board notify the Banks of 


the total amount of funds, if any, 
available in the Reserve Fund. See 12 
CFR 951.15. The Finance Board has 
never had to establish a Reserve Fund 
and does not expect to do so in the 
future, given the high demand for AHP 
funds that has always exceeded the 
amount of AHP funds available. In 
addition, information on the amount of 
any unused and uncommitted AHP — 
funds would be readily obtainable by 
the Finance Board without such a 
regulatory mandate. One commenter 
supported the proposal. 


IV. Paperwork Reduction Act 


Elsewhere in this issue of the Federal 
Register, the Finance Board is 
publishing a notice concerning the 
information collection entitled 
“Affordable Housing Program (AHP)”’. 
The Finance Board is submitting the 
information collection to the Office of 
Management and Budget for review and 
approval of a 3 year extension of the 
OMB control number, 3069-0006, 
which is due to expire on July 31, 2007. 


V. Regulatory Flexibility Act 


The final rule applies only to the 
Banks, which do not come within the 
meaning of small entities for purposes 
of the Regulatory Flexibility Act (RFA). 
See 5 U.S.C. 601(6). Therefore, in 
accordance with section 605{b) of the 
RFA, 5 U.S.C. 605(b), the Finance Board 
hereby certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 


List of Subjects in 12 CFR Part 951 


Community development, Credit, 
Federal home loan banks, Housing, 
Reporting and recordkeeping 
requirements. 


w For the reasons stated in the preamble, 
the Finance Board hereby revises 12 
CFR, chapter IX, part 951, to read as 
follows: 


PART 951—AFFORDABLE HOUSING 
PROGRAM 


Sec. 

951.1 Definitions. 

951.2 Required annual AHP contributions; 
allocation of contributions. 

AHP Implementation Plan. 

Advisory Councils. 

Competitive application program. 

Homeownership set-aside programs. 

Monitoring. 

Remedial actions for noncompliance. 

951.9 Agreements. 

951.10 Conflicts of interest. 

951.11 Temporary suspension of AHP 
contributions. 

951.12 Affordable Housing Reserve Fund. 


Authority: 12.U.S.C. 1430({j). 
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§951.1 Definitions. 

As used in this part: 

Affordable means that: 

(1) The rent charged toa eensebiolé: 
for a unit that is to be reserved for 
occupancy by a household with an 
income at or below 80 percent of the 
median income for the area, does not 
exceed 30 percent of the income of a 
household of the maximum income and 
size expected, under the commitment 
made in the AHP application, to occupy 
the unit (assuming occupancy of 1.5 
persons per bedroom or 1.0 persons per 
unit without a separate bedroom); or 

(2) The rent charged to a household, 
for rental units subsidized with Section 
8 assistance under 42 U.S.C. 1437f or 
subsidized under another assistance 
program where the rents are charged in 
the same way as under the Section 8 
program, if the rent complied with this 
§ 951.1 of this part at the time of the 
household’s initial occupancy and the 
household continues to be assisted 
through the Section 8 or another 
assistance program, respectively. 

AHP project means a single-family or 
multifamily housing project for owner- 
occupied or rental housing that has been 
awarded or has received AHP subsidy 
under the competitive application 
program. 

Competitive application pro, 
means a program established by a- Bank 
under which the Bank awards and 
disburses AHP subsidy through a 
competitive application scoring process 
pursuant to the requirements of § 951.5 
of this part. © 

Cost of funds means, for purposes of 
a subsidized advance, the estimated cost 
of issuing Bank System consolidated 
obligations with maturities comparable 
to that of the subsidized advance. 

Direct subsidy means an AHP subsidy 
in the form of a direct cash payment. 

Eligible household means a household 
that meets the income limits and other 
requirements specified by a Bank for its 
competitive application program and 
homeownership set-aside programs, 
provided that: 

(1) In the case of owner-occupied 
housing, the household’s income may 
not exceed 80 percent of the median 
income for the area; and 

(2) In the case of rental housing, the 
household’s income in at least 20 
percent of the units may not exceed 50 
percent of the median income for the 


area. 

Eligible project means a project 
eligible to receive AHP subsidy 
pursuant to the requirements of this 


F amily member means any individual 
related to a person by blood, marriage, 
or adoption. 


Funding period means a time period, 
as determined by a Bank, during which 
the Bank accepts AHP applications for 
subsidy. 

Homeownership set-aside program 
means a program established by a Bank 
under which the Bank disburses AHP 
direct subsidy pursuant to the 
requirements of § 951.6 of this part. 

Loan pool means a group of mortgage 
or other loans meeting the requirements 
of this part that are purchased, pooled, 
and held in trust. 

Low- or moderate-income household 
means a household that has an income 
of 80 percent or less of the median 
income for the area, with the income 
limit adjusted for household size in | 
accordance with the methodology of the 
applicable median income standard, 
unless such median income standard 
has no household size eames: 
methodology. 

Low- or moderate-income 
neighborhood means any neighborhood 
in which 51 percent or more of the 
households have incomes at or below 80 
percent of the median income for the 
area. 

Median income for the area means 
one or more of the following median 
income standards as determined by a 
Bank, after consultation with its 
Advisory Council, in its AHP 
Implementation Plan: 

1) The median income for the area, 
as published annually by HUD; 

2) The median income for the area 
obtained from the Federal Financial 
Institutions Examination Council; 

(3) The applicable median family 
income, as determined under 26 U.S.C. 
143(f) (Mortgage Revenue Bonds) and 
published by a state agency or 
instrumentality; 

(4) The median income for the area, 
as a by the United States 

artment of Agriculture; or 

ma The median income for an 
applicable definable geographic area, as 
published by a federal, state, or local 
government entity, and approved by the 
Finance Board, at the request of a Bank, 
for use under the AHP. 

Multifamily building means a 
structure with 5 or more dwelling units. 

Net earnings of a Bank means the net 
earnings of a Bank for a calendar year 
after deducting the Bank’s annual 
contribution to the Resolution Funding 
Corporation required under section 21B 
of the Act (12 U.S.C. 1441b), and before 
declaring or paying any dividend under 
section 16 of the Act (12 U.S.C. 1436). 
For purposes of this part, “dividend” 
includes any dividends on capital stock 
subject to a redemption request even if 
under GAAP those dividends are treated 
as an “interest expense.” 


Owner-occupied project means, for. 
purposes of the competitive application 
program, one or more owner-occupied 


‘units in a single-family or multifamily 


building, including condominiums, 
cooperative housing, and manufactured 
housing. 

Owner-occupied unit means a 
dwelling unit occupied by the owner of 
the unit. Housing with 2 to 4 dwelling 
units consisting of one owner-occupied 
unit and one or more rental units is 
considered a single owner-occupied 
unit. 

Program means the Affordable 
Housing Program established pursuant 
to this part. 

Rental project means, for purposes of 
the competitive application program, 
one or more dwelling units for 
occupancy by households that are not 
owner-occupants, including overnight 
and emergency shelters, transitional 
housing for homeless households, 
mutual housing, single-room occupancy 
housing, and manufactured housing. 

Retention period means: 

(1) Five years from closing for an 
AHP.-assisted owner-occupied unit, or 
in the case of rehabilitation of a unit 
currently occupied by the owner where 


- there is no closing, 5 years from the date 


established by the Bank in its AHP 
Implementation Plan; and 
2) Fifteen years from the date of 

project completion for a rental project. 

Revolving loan fund means a capital 
fund established to make mortgage or 
other loans whereby loan principal is 
repaid into the fund and re-lent to other 
borrowers. 

Single-family building means a 
structure with 1 to 4 dwelling units. 

Sponsor means a not-for-profit or for- 
profit organization or public entity that: 

(1) Has an ownership interest 
(including any partnership interest), as 
defined by the Bank in its AHP 
Implementation Plan, in a rental project; 

(2) Is integrally involved, as defined 
by the Bank in its AHP Implementation 
Plan, in an owner-occupied project, 
such as by exercising control over the 
planning, development, or management 
of the project, or by qualifying 
borrowers and providing or arranging 
financing for the owners of the units; 

(3) Operates a loan pool; or 

(4) Is a revolving loan fund. 

Subsidized advance means an 
advance to a member at an interest rate 
reduced below the Bank’s cost of funds 
by use of a subsidy. 

Subsidy means: 

(1) A direct subsidy, provided that if 
a direct subsidy is used to write down 
the interest rate on a loan extended by 
a member, sponsor, or other party to a 
project, the subsidy must equal the net 
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present value of the interest foregone 
from making the loan below the lender’s 
market interest rate; or 

(2) The net present value of the 
interest revenue foregone from making a 
subsidized advance at a rate below the 
Bank’s cost of funds. 

Very low-income household means a 
household that has an income at or 
below 50 percent of the median income 
for the area, with the income limit 
adjusted for household size in 
accordance with the methodology of the 
applicable median income standard, 
unless such median income standard 
has no household size sali Ni 
methodology. 

Visitable means, in either owner- 
occupied or rental housing, at least one 
entrance is at-grade (no steps) and 
approached by an accessible route such 
as a sidewalk, and the entrance door. 
and all interior passage doors are at least 
2 feet, 10 inches wide, offering 32 
inches of clear passage space. 


§951.2 Required annual AHP 
contributions; allocation of contributions. 

(a) Annual AHP contributions. Each 
Bank shall contribute annually to its 
Program the greater of: 

(1) 10 percent of the Bank’s net 

s for the previous year; or 

(2) ery Bank’s pro rata share of an 
aggregate of $100 million to be ~ 
contributed in total by the Banks, such 
proration being made on the basis of the 
net earnings of the Banks for the 
previous year, except that the required 
annual AHP contribution for a Bank 
shall not exceed its net earnings in the 
previous year. 

(b) Allocation of contributions. Each 
Bank, after consultation with its 
Advisory Council and pursuant to 
written policies adopted by the Bank’s 
board of directors, shall allocate its 
annual required AHP contribution as 
follows: 

(1) Competitive application program. 
Each Bank shall allocate annually that 
portion of its annual required AHP 
contribution that is not set aside to fund 
homeownership set-aside programs 
under paragraph (b)(2) of this section, to 
provide funds to members through a 
competitive application program, 
pursuant to the requirements of this 
part. 

(2) Homeownership set-aside 
programs. (i) Allocation amount; first- 
time homebuyers. A Bank, in its 
discretion, may set aside annually, in 
the aggregate, up to the greater of $4.5 
million or 35 percent of the Bank’s 
annual required AHP contribution to 
provide funds to members participating 
in homeownership set-aside programs 
established by the Bank, provided that 


at least one-third of the Bank’s aggregate 
annual set-aside allocation to such 
programs shall be to assist first-time 
homebuyers, pursuant to the 
requirements of this part. 

ii) No delegation. A Bank’s board of 
directors shall not delegate to Bank 
officers or other Bank employees the 
responsibility for adopting its 
homeownership set-aside program 
policies. 

(3) Additional funding. A Bank may 
allot to its current year’s Program from 
its annual required AHP contribution 
for the subsequent year, an amount up 
to the greater of $2 million or 20 percent 
of its annual required AHP contribution 
for the current year. 


§951.3 AHP Implementation Plan. 

(a) Adoption; no delegation. Each 
Bank, after consultation with its 
Advisory Council, shall adopt a written 
AHP Implementation Plan, and shall not 
amend the AHP Implementation Plan 
without first consulting its Advisory 
Council. The Bank’s board of directors 
shall not delegate to Bank officers or 
other Bank employees the responsibility 
to consult with the Advisory Council 
prior to adopting or amending the AHP 
Implementation Plan. The AHP 
Implementation Plan shall set forth, at 
a minimum: 

(1) The applicable median income 
standard or standards adopted by the - 
Bank consistent with the definition of 
median income for the area in § 951.1 of 
this part; 

(2) The Bank’s requirements for its 
competitive application program 
established pursuant to § 951.5 of this 


art; 

“i (3) The Bank’s requirements for its 
homeownership set-aside programs, if 
adopted by the Bank pursuant to § 951.6 
of this part 

(4) The Bank’s requirements for 
funding revolving loan funds, if adopted 
by the Bank pursuant to § 951.5(c)(13) of 
this part; 

(5) The Bank’s requirements for 
funding loan pools, if adopted by the 
Bank pursuant to § 951.5(c)(14) ye this 


part; 

(6) The Bank’s requirements for 
monitoring under its competitive 
application program and any Bank 
homeownership set-aside programs, 
pursuant to § 951.7 of this part; 

(7) The Bank’s requirements, 
including time limits, for re-use of 
repaid AHP direct subsidy, if adopted 
by the Bank pursuant to § 951.8(f)(2) of 
this part; and 

(8) The retention agreement 
requirements for projects and 
households under the competitive 
application program and any Bank 


homeownership set-aside programs, 
pursuant to § 951.9(a)(7) and (a)(8) of 
this 
Council review. Prior to 
the amendment of a Bank’s AHP 
Implementation Plan, the Bank shall 
provide its Advisory Council an 
opportunity to review the document, 
and the Advisory Council shall provide 
its recommendations to the Bank’s 
board of directors for its consideration. 

(c) Notification of Plan amendments 
to the Finance Board. A Bank shall 
notify the Finance Board of any 
amendments made to its AHP 
Implementation Plan within 30 days 
after the date of their adoption by the 
Bank’s board of directors. 

(d) Public access. A Bank shall 
publish its current AHP Implementation 
Plan on its publicly available Web site, 
and shall publish any amendments to 
the AHP Implementation Plan on the 
Web site within 30 days after the date 
of their adoption by the Bank’s board of 
directors. 


§951.4 Advisory Councils. — 

(a) Appointment. (1) Each Bank’s 
board of directors shall appoint an 
Advisory Council of 7 to 15 persons 
who reside in the Bank’s District and are 
drawn from community and not-for- 
profit organizations that are actively 
involved in providing or promoting low- 
and moderate-income housing, and 
community and not-for-profit 
organizations that are actively involved 
in providing or promoting community 


. lending, in the District. 


(2) Each Bank shall solicit 
nominations for membership on the 
Advisory Council from community and 
not-for-profit organizations pursuant to 
a nomination process that is as broad 
and as participatory as possible, 
allowing sufficient time for responses. 

(3) The Bank’s board of directors shall 
appoint Advisory Council members 
from a diverse range of organizations so 
that representatives of no one group 
constitute an undue proportion of the 
membership of the Advisory Council, 
giving consideration to the size of the 
Bank’s District and the diversity of low- 
and moderate-income housing and 
community lending needs and activities 
within the District. 

(b) Terms of Advisory Council 
members. Pursuant to policies adopted 
by the Bank’s board of directors, 
Advisory Council members shall be 
appointed by the Bank’s board of 
directors to serve for terms of 3 years, 
which shall be staggered to provide 
continuity in experience and service to 
the Advisory Council, except that 
Advisory Council members may be 
appointed to serve for terms of 1 or 2 
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years solely for purposes of (f) No delegation. A Bank’s board of (ii) Rental housing. The purchase, 
reconfiguring the staggering of the 3- directors shall not delegate to Bank construction, or rehabilitation of a rental 
year terms. No Advisory Council officers or other Bank employees the project, where at least 20 percent of the 
member may be appointed to serve for —__ responsibility to appoint persons as units in the project are occupied by and 
more than 3 full consecutive terms. An members of the Advisory Council, orto affordable for very low-income 
Advisory Council member appointed to meet with the Advisory Council at the households. A household must have an 
fill a vacancy shall be appointed forthe quarterly meetings required by the Act income meeting the income targeting 
unexpired term of his or her predecessor (12 U.S.C. 1430(j)(11)). commitments in the approved AHP 

in office. application upon initial occupancy of 

(c) Election of officers. Each Advisory $951.5 Competitive application program. —_the rental unit, or for projects involving 
Council shall elect from among its (a) Establishment of program. A Bank the purchase or rehabilitation of rental 
members a chairperson, a vice shall establish a competitive application housing that already is occupied, at the 
chairperson, and any other officers the | Program pursuant to the requirements of time the application for AHP subsidy is 
Advisory Council deems appropriate. this part. submitted to the Bank for approval. 

(d) Duties. (1) Meetings with the (b) Funding periods and application (2) Need for subsidy. (i) The project’s 
Banks. (i) The Advisory Council shall process. (1) Funding periods. A Bank estimated sources of funds shall equal 
meet with representatives of the Bank’s | May accept applications for AHP its estimated uses of funds, as reflected 
board of directors at least quarterly to subsidy under its competitive in the project’s development budget. 
provide advice on ways in which the application program during a specified The difference between the project’s 
Bank can better carry out its housing number of funding periods each year, as__ sources of funds and uses of funds is the 
finance and community lending determined by the Bank. project’s need for AHP subsidy, which 
mission, including, but not limited to, (2) Eligible applicants. A Bank shall is the maximum amount of AHP subsidy 
advice on the low- and moderate- accept applications for AHP subsidy the project may receive. A Bank, in its 
income housing and community lending under its competitive application discretion, may permit a project’s 
programs and needs in the Bank’s _ program only from institutions that are —_ sources of funds to include or exclude 
District, and on the use of AHP members of the Bank at the time the the estimated market value of in-kind 
subsidies, Bank advances, and other application is submitted to the Bank. donations and voluntary professional 
Bank credit products for these purposes. (3) Submission of applications. Except labor or services (excluding the value of 

(ii) The Advi visory Council’s advice as provided in paragraph (c)(13)(i) of sweat equity), provided that the 
shall include recommendations on: this section, a Bank shall require project’s uses of funds also include or 

(A) The amount of AHP subsidies to applications for AHP subsidy to contain — exclude, respectively, the value of such 
be allocated to the Bank’s competitive | information sufficient for the Bank to: estimates. 
application program and any Bank (i) Determine that the proposed AHP (ii) A project’s cash sources of funds 
homeownership set-aside programs; project meets the eligibility shall include any cash contributions by 

(B) The AHP Implementation Plan requirements of paragraph (c) of this - the sponsor, any cash from sources 
and any subsequent amendments section; and other than the sponsor, and estimates of 
thereto; (ii) Evaluate the application pursuant _ funds the project sponsor intends to 

(C) The scoring criteria, related to the scoring guidelines adopted by the _ obtain from other sources but which 
definitions, and any additional optional Bank pursuant to paragraph (d) of this have not yet been committed to the 
District eligibility requirements for the — section. project. In the case of homeownership 
competitive aoe lication program; and (4) Review of applications submitted. _ projects where the sponsor extends 

(D) The clighbi ility requirements and Except as provided in paragraph permanent financing to the homebuyer, 
Be: priority criteria for any Bank (c)(13)(ii) of this section, a Bank shall the sponsor’s cash contribution shall 
homeownership set-aside programs. review the applications for AHP subsidy include the present value of any 

(2) Summary of AHP applications. to determine that the proposed AHP payments the sponsor is to receive from 
The Bank shall comply with requests project meets the eligibility the buyer, which shall include any cash 
from the Advisory Council forsummary requirements of paragraph (c) of this down payment from the buyer, plus the 
information regarding AHP aapeatione: section, and shall evaluate the present value of any purchase note the 
from prior funding periods. applications pursuant to the Bank’s sponsor holds on the unit. If the note 

(3) Annual analysis; public access. (i) scoring guidelines adopted pursuant to __ carries a market interest rate 
Each Advisory Council annually shall paragraph (d) of this section. commensurate with the credit quality of 
submit to the Finance Board by May 1 (c) Minimum eligibility requirements. _ the buyer, the present value of the note 
its analysis of the low- and moderate- Projects receiving AHP subsidies equals the face value of the note. If the 
income housing and community lending pursuant to a Bank’s competitive note carries an interest rate below the 
activity of the Bank by which it is application program must meet the market rate, the present value of the 
appointed. ; following eligibility requirements: note shall be determined using the 

ti) Within 30 days after the date the (1) Owner-occupied or rental housing. market rate to discount the cash flows. 
Advisory Council’s annual analysis is The AHP subsidy shall be used (iii) A project’s cash uses_are the 
submitted to the Finance Board, the -. exclusively for: actual outlay of cash needed to pay for 
Bank shall publish the analysis on its (i) Owner-occupied housing. The materials, labor, and acquisition or other 
publicly available Web site. _ purchase, construction, or rehabilitation costs of completing the project. Cash 

(e) Expenses. The Bank shall pay of an owner-occupied project by or for costs do not include in-kind donations, 

_Advisory Council members’ travel very low-income or low- or moderate- voluntary professional labor or services, 
expenses, including transportation and _income households. A household must - _ or sweat.equity. 
subsistence, for each day devoted to have an income meeting the income (3) Project costs. (i) In general. (A) 
attending meetings with representatives targeting commitments inthe approved Taking into consideration the 
of the board of directors of the Bank and AHP application at the time it is geographic location of the project, 
meetings requested by the Finance qualified by the project sponsor for development conditions, and other non- 
Board. participation in the project. financial household or project 
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characteristics, a Bank shall determine 
that a project’s costs, as reflected in the 
project’s development budget, are 
reasonable, in accordance with the 
Bank’s project cost guidelines. 

(B) For purposes of determining the 
reasonableness of a developer’s fee for a 
project as a percentage of total 
development costs, a Bank may, in its 
discretion, include estimates of the 
market value of in-kind donations and 
volunteer professional labor or services 
(excluding the value of sweat equity) 
committed to the project as part of the 
total development costs. 

(ii) Cost of property and services 
provided by a member. The purchase 
price of property or services, as reflected 
in the project’s development budget, 
sold to the project by a member 
providing AHP subsidy to the project, 
or, in the case of property, upon which 
such member holds a mortgage or lien, 
may not exceed the market value of 
such property or services as of the date 
the purchase price was agreed upon. In 
the case of real estate owned property 
sold to a project by a member providing 
AHP subsidy to the project, or property 
sold to the project upon which the 
member holds a mortgage or lien, the 
market value of such property is 
deemed to be the “as-is” or “‘as- 
rehabilitated’’ value of the property, 
whichever is appropriate. That value 
shall be reflected in an independent 
appraisal of the property performed by 
a state certified or licensed appraiser, as 

defined in 12 CFR 564.2(j) and (k), 
within 6 months prior to the date the 
Bank disburses AHP subsidy to the 
project. 

(4) Project feasibility. (i) 
Developmental feasibility. The project 
must be likely to be completed and 
occupied, based on relevant factors 
contained in the Bank’s project 
feasibility guidelines, including, but not 
limited to, the development budget, 
market analysis, and project sponsor’s 
experience in providing the requested 
assistance to households. 

(ii) Operational feasibility of rental 

: projects. A rental project must be able 
to operate in a financially sound 
manner, in accordance with the Bank’s 
project feasibility guidelines, as 
projected in the project’s operating pro 
forma. 

(5) Financing costs. The rate of 
interest, points, fees, and any other 
charges for all loans that are made for 
the project in conjunction with the AHP 
subsidy shall not exceed a reasonable 
market rate of interest, points, fees, and 
other charges for loans of similar 
maturity, terms, and risk. 

(6) Timing of AHP subsidy use. Some 
or all of the AHP subsidy must be likely 


to be drawn down by the project or used 
by the project to procure other financing 
commitments within 12 months of the 
date of approval of the application for 
AHP subsidy funding the project. 

(7) Counseling costs. AHP subsidies 
may be used to pay for counseling costs 
only where: 

(i) Such costs are incurred in 
connection with counseling of 
homebuyers who actually purchase an 
AHP.-assisted unit; and 

(ii) The cost of the counseling has not 
been covered by another funding source, 
including the member. 

(8) Refinancing. The project may use 
AHP subsidies to refinance an existing 
single-family or multi-family mortgage 
loan, provided that the refinancing 
produces equity proceeds and such 
equity proceeds up to the amount of the 
AHP subsidy in the project shall be used 
only for the purchase, construction, or 
rehabilitation of housing units meeting 
the eligibility requirements of this 
paragraph (c). 

(9) Retention. (i) Owner-occupied 
projects. Each AHP-assisted unit in an 
owner-occupied project is, or is 
committed to be, subject to a 5-year 
retention agreement described in 
§ 951.9(a)(7) of this part. : 

(ii) Rental projects. AHP-assisted 
rental projects are, or are committed to 
be, subject to a 15-year retention 
agreement described in § 951.9(a)(8) of 
this part. 

(10) Project sponsor qualifications. (i) 
In general. A project’s sponsor must be 
qualified and able to perform its 
responsibilities as committed to in the 
application for AHP subsidy funding the 
project. 

(ii) Revolving loan fund. Pursuant to 
written policies adopted by a Bank’s 
board of directors, a revolving loan fund 
sponsor that intends to use AHP direct 
subsidy in accordance with 
§ 951.5(c)(13) of this part shall: 

(A) Provide audited financial 
statements that its operations are 
consistent with sound business 
practices; and 

(B) Demonstrate the ability to re-lend 


_ AHP subsidy repayments on a timely 


basis and track the use of the AHP 
subsidy. 

(iii) Loan pool. Pursuant to written 
policies adopted by a Bank’s board of 
directors, a loan pool sponsor that 
intends to use AHP subsidy in 
accordance with § 951.5(c)(14) of this 
part shall: 

(A) Provide evidence of sound asset/ 
liability management practices; 

(B) Provide audited financial 
statements that its operations are 
consistent with sound business 
practices; and 


(C) Demonstrate the ability to track 
the use of the AHP subsidy. 

(11) Fair housing. The project, as 
proposed, must comply with applicable 
federal and state laws on fair housing 
and housing accessibility, including, but 
not limited to, the Fair Housing Act, the 
Rehabilitation Act of 1973, the 
Americans with Disabilities Act of 1990, 
and the Architectural Barriers Act of 
1969, and must demonstrate how the 
project will be affirmatively marketed. 

(12) Calculation of AHP subsidy. (i) 
Where an AHP direct subsidy is 
provided to a project to write down the 
interest rate on a loan extended by a 
member, sponsor, or other party to a 
project, the net present value of the 
interest foregone from making the loan 
below the lender’s market interest rate 
shall be calculated as of the date the 
application for AHP subsidy is 
submitted to the Bank, and subject to 
adjustment under paragraph (g)(4) of 
this section. ; 

(ii) Where an AHP subsidized 
advance is provided to a project, the net 
present value of the interest revenue 
foregone from making a subsidized 
advance at a rate below the Bank’s cost 
of funds shall be determined as of the 
earlier of the date of disbursement of the 
subsidized advance or the date prior to 
disbursement on which the Bank first 
manages the funding to support the 
subsidized advance through its asset/ 

liability management system, or 
otherwise. 

(13) Lending and re-lending of AHP 
direct subsidy by revolving loan funds. 
Pursuant to written policies established 
by a Bank’s board of directors after 
consultation with its Advisory Council, 
a Bank, in its discretion, may provide 
AHP direct subsidy under its 
competitive application program for 
eligible projects and households 
involving both the lending of the 
subsidy and subsequent lending of 
subsidy principal and interest 
repayments by a revolving loan fund, 
provided the following requirements are 
met: 

(i) Submission of application. (A) An 
application for AHP subsidy under this 
paragraph (c)(13) shall include the 
revolving loan fund’s criteria for the 
initial lending of the subsidy, 
identification of and information on a 
specific proposed AHP project if 
required in the Bank’s discretion, the 
revolving loan fund’s criteria for 
subsequent lending of subsidy principal - 
and interest repayments, and any other 

information required by the Bank. 

(B) The information in the application 
shall be sufficient for the Bank to: 

(1) Determine that the criteria for the 
initial lending of the subsidy, the 
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specific proposed project if applicable, 
and the criteria for subsequent lending 
of subsidy principal and interest 
repayments, meet the eligibility 
requirements of paragraph (c) of this 
section; and 

(2) Evaluate the criteria for the initial 
lending of the subsidy, and the specific 
proposed project if applicable, pursuant 
to the scoring guidelines established by 
the Bank pursuant to paragraph (d) of 
this section. 

(ii) Review of application. A Bank 
shall review the application for AHP 
subsidy to determine that the criteria for 
the initial lending of the subsidy, the 
specific proposed project if applicable, 
and the criteria for subsequent lending 
of subsidy principal and interest 
repayments, meet the eligibility 
requirements of paragraph (c) of this 
section, and shall evaluate the criteria 

_for the initial lending of the subsidy and 
the specific proposed project, if 
applicable, pursuant to the scoring 
guidelines established by the Bank 
pursuant to paragraph (d) of this 
section. 

(iii) Initial lending of subsidy. (A) The 
revolving loan fund’s initial lending of 
the AHP subsidy shall meet the 
eligibility requirements of this 
paragraph (c), shall be to projects or 
households meeting the commitments - 
in the approved application for AHP 
subsidy, and shall be subject to the 
requirements of §§ 951.7(a) and 951.9 of 
this part, respectively. 

(B) If a project or owner-occupied unit 
funded under this paragraph (c)(13)(iii) 
is in noncompliance with the 
commitments in the approved AHP 
application, or is sold or refinanced 
prior to the end of the applicable AHP 
retention period, the required amount of 
AHP subsidy shall be repaid to the 
revolving loan fund in accordance with 
§§ 951.8 and 951.9 of this part, and the 
revolving loan fund shall re-lend such 
repaid subsidy, excluding the amounts. 
of AHP subsidy principal already repaid 
to the revolving loan fund, to another 
project or owner-occupied unit meeting 
the initial lending requirements of this 
paragraph (c)(13)(iii) for the remainder 
of the retention period. 

(iv) Subsequent lending of AHP 
subsidy principal and interest 
repayments. (A) AHP subsidy principal 
and interest repayments received by the 
revolving loan fund from the initial 
lending of the AHP direct subsidy shall 
be re-lent by the revolving loan fund in 
accordance with the requirements of 
this paragraph (c)(13)(iv), except that 
the revolving loan fund, in its 
discretion, may provide part or all of 
such repayments as nonrepayable grants 
to eligible projects in accordance with 


the requirements of this paragraph 
(c)(13)(iv). 

(B) The revolving loan fund’s 
subsequent lending of AHP subsidy 
principal and interest repayments shall 
be for the purchase, construction, or 
rehabilitation of owner-occupied 
projects for households with incomes at 
or below 80 percent of the median 
income for the area, or of rental projects 
where at least 20 percent of the units are 
occupied by and affordable for 
households with incomes at or below 50 
percent of the median income for the 
area, and shall meet all other eligibility 
requirements of this paragraph (c).. 

C) A Bank may, in its discretion, 
require the revolving loan fund’s 
subsequent lending of subsidy principal 
and interest repayments to be subject to 
retention period, monitoring, and 
recapture requirements as defined by 
the Bank in its AHP Implementation 
Plan. 

(v) Return of unused AHP subsidy. 
The revolving loan fund shall return to 
the Bank any AHP subsidy that will not 
be used according to the requirements 
in this paragraph (c)(13). 

(14) Use of AHP subsidy in loan 
pools. Pursuant to written policies 
established by a Bank’s board of 
directors after consultation with its 
Advisory Council, a Bank, in its 
discretion, may provide AHP subsidy 
under its competitive application 
program for the origination of first 
mortgage or rehabilitation loans with 
subsidized interest rates to AHP-eligible 
households through a purchase 
commitment by an entity that will 
purchase and pool the loans, provided 
the following requirements are met: 

(i) Eligibility requirements. The loan 
pool sponsor’s use of the AHP subsidies 
shall meet the requirements under this 
paragraph (c)(14), and shall not be used 
for the purpose of providing liquidity to 
the originator or holder of the loans, or 
paying the loan pool’s operating or 
secondary market transaction costs. 

(ii) Forward commitment. (A) The 
loan pool sponsor shall purchase the 
loans pursuant to a forward 
commitment that identifies the loans to 
be originated with interest-rate 
reductions as specified in the approved 
application for AHP subsidy to 
households with incomes at or below 80 
percent of the median income for the 
area. Both initial purchases of loans for 
the AHP loan pool and subsequent 
purchases of loans to substitute for 
repaid loans in the pool shall be made 
pursuant to the terms of such forward 
commitment and subject to time limits 
on the use of the AHP subsidy as 
specified by the Bank in its AHP 
Implementation Plan and the Bank’s 


agreement with the loan pool sponsor, 
which shall not exceed 1 year from the 
date of approval of the AHP application. 
(B) As an alternative to using a 
forward commitment, the loan pool 
sponsor may purchase an initial round 
of loans that were not originated 
pursuant to an AHP-specific forward 
commitment, provided that the entities 


from which the loans were purchased 


are required to use the proceeds from 
the initial loan purchases within time 
limits on the use of the AHP subsidy as 
specified by the Bank in its AHP 
Implementation Plan and the Bank’s 
agreement with the loan pool sponsor, 
which shall not exceed 1 year from the 
date of approval of the AHP application. 
The proceeds shall be used by such 
entities to assist households that are 
income-eligible under the approved 
AHP application during subsequent 
rounds of lending, and such assistance 
shall be provided in the form of a 
below-market AHP-subsidized interest 
rate as specified in the approved AHP 
application. 

iii) Each AHP-assisted owner- 
occupied unit and rental project 
receiving AHP direct subsidy ora ._ 
subsidized advance shall be subject to 
the requirements of § 951.7(a), 951.8, 
and 951.9, respectively, of this part. 

(iv) Where AHP direct subsidy is 
being used to buy down the interest rate 
of a loan or loans from a member or 
other party, the loan pool sponsor shall 
use the full amount of the AHP direct 
subsidy to buy down the interest rate on 
a permanent basis at the time of closing 
on such loan or loans. 

(15) Optional District eligibility 
requirements. A Bank may require a 
project receiving AHP subsidies to meet 
one or more of the following additional 
eligibility requirements adopted by the 
Bank’s board of directors and included 
in its AHP Implementation Plan after 
consultation with its Advisory Council: 

(i) AHP subsidy limits. A requirement 
that the amount of AHP subsidy 
requested for the project does not 
exceed limits established by the Bank as 
to the maximum amount of AHP 
subsidy available per member each year, 
or per member, per project, or per 
project unit in a single funding period; 
or 

(ii) Homebuyer or homeowner 
counseling. A requirement that a 
household must complete a homebuyer 
or homeowner counseling program 
provided by, or based on one provided 
by, an organization recognized as 
experienced in homebuyer or 
homeowner counseling, respectively. 

(16) Prohibited uses of AHP subsidies. 
The project shall not use AHP subsidies 
to pay for: 2 
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(i) Certain prepayment fees. 
Prepayment fees imposed by a Bank on 
a member for a subsidized advance that 
is prepaid, unless: 

A) The project is in financial distress 
that cannot be remedied through a 
project modification pursuant to 
§ 951.5(f) of this part; 

(B) The prepayment of the subsidized 
advance is necessary to retain the 
project’s affordability and income ~ 
targeting commitments; 

(C) Subsequent to such prepayment, 
the project will continue to comply with 
the terms of the approved AHP 
application and the requirements of this 
part for the duration of the original 
retention period; 

(D) Any unused AHP subsidy is 
returned to the Bank and made available 
for other AHP projects; and 

(E) The amount of AHP subsidy used 
for the prepayment fee may not exceed 
the amount of the member’s prepayment 
fee to the Bank. 

(ii) Cancellation fees. Cancellation 
fees and penalties imposed by a Bank on 
a member for a subsidized advance 
commitment that is canceled. 

(iii) Processing fees. Processing fees 
charged by members for providing AHP 
direct subsidies to a project. 

(d) Scoring of applications. (1) In 
general. A Bank shall establish written 

_ scoring guideiines setting forth the 
Bank’s AHP competitive application 

_ program scoring criteria and related 
definitions and point allocations, and 
implementing other applicable 
requirements pursuant to this paragraph 
(d). A Bank shall not adopt additional 
scoring criteria or point allocations, 
except as specifically authorized under 
this paragraph (d). 

(2) Point allocations. {i) A Bank shall 
allocate 100 points among the 9 scoring 
criteria identified in paragraph (d)(5) of 
this section. 

(ii) The scoring criterion for targeting 
identified in paragraph (d)(5)(iii) of this 
section shall be allocated at least 20 
points. 

(iii) The remaining scoring criteria 
shall be allocated at least 5 points each. 

(3) Fixed point and vaelaie point 
scoring criteria. A Bank shall designate 
each scoring criterion as either a fixed- 
point or a variable-point criterion, 
defined as follows: 

(i) Fixed-point scoring criteria are 
those which cannot be satisfied in - 
varying degrees and are either satisfied 
or not, with the total number of points 
allocated to the criterion awarded by the 
Bank to an application meeting the 
criterion; and 

(ii) Variable-point criteria are those 
where there are varying degrees to 
which an application can satisfy the 


criteria, with the number of points that 
may be awarded to an application for — 
meeting the criterion varying, 
depending on the extent to which the 
application satisfies the criterion, based 
on a fixed scale or on a scale relative to 
the other applications being scored. A 
Bank shall designate the targeting and 
subsidy-per-unit scoring criteria 
identified in paragraphs (d)(5)(iii) and 
(d)(5)(viii), respectively, of this section, 
as variable-point criteria. 

(4) Satisfaction of scoring criteria. A 
Bank shall award scoring points to 
applications for proposed projects based 
on satisfaction of the scoring criteria 
adopted by the Bank pursuant to 
paragraph (d)(5) of this section. 

(5) Scoring criteria. An application for 
a proposed project may receive scoring 
points based on satisfaction of the 
following 9 scoring criteria: 

(i) Use of donated or conveyed 
government-owned or other properties. 
The financing of housing using a 
significant proportion, as defined by the 
Bank in its AHP Implementation Plan, 
of: 

(A) Land or units donated or 
conveyed by the federal government or 
any agency or instrumentality thereof; 
or 

(B) Land or units donated or conveyed 
by any other party for an amount 
significantly below the fair market value 
of the property, as defined by the Bank 
in its AHP Implementation Plan. _ 

(ii) Sponsorship by a not-for-profit 
organization or government entity. 
Project sponsorship by a not-for-profit 
organization, a state or political 
subdivision of a state, a state housing 
agency, a local housing authority, a 
Native American Tribe, an Alaskan 
Native Village, or the government entity 
for Native Hawaiian Home Lands. 

(iii) Targeting. The extent to which a 
project provides housing for very low- 
and low- or moderate-income 
households, as follows: 

(A) Rental projects. An application for 
a rental project shall be awarded the 
maximum number of points available 
under this scoring criterion if 60 percent 
or more of the units in the project are 
reserved for occupancy by households 
with incomes at or below 50 percent of 
the median income for the area. 
Applications for projects with less than 
60 percent of the units reserved for 
occupancy by households with incomes 
at or below 50 percent of the median 
income for the area shall be awarded 
points on a declining scale based on the 
percentage of units in a project that are 
reserved for households with incomes at 
or below 50 percent of the median 
income for the area, and on the 
percentage of the remaining units 


reserved for households with incomes at 
or below 80 percent of the median 
income for the area. 

(B) Owner-occupied projects. 
Applications for owner-occupied 
projects shall be awarded points based 
on a declining scale to be determined by 
the Bank in its AHP Implementation 
Plan, taking into consideration 
percentages of units and targeted 
income levels. 

(C) Separate scoring. For purposes of 
this scoring criterion, applications for 
owner-occupied projects and rental 
projects may be scored separately. 

(iv) Housing for homeless households. 
The financing of rental housing, 
excluding overnight shelters, reserving 
at least 20 percent of the units for 
homeless households, the creation of 
transitional housing for homeless 
households permitting a minimum of 6 
months occupancy, or the creation of 
permanent owner-occupied housing 
reserving at least 20 percent of the units 
for homeless households, with the term 
“homeless households” as defined by 
the Bank in its AHP Implementation 


Plan. 


(v) Promotion of empowerment. The 
provision of housing in combination 
with a program offering: employment; 
education; training; homebuyer, 
homeownership, or tenant counseling; 
daycare services; resident involvement 
in decision making affecting the 
creation or operation of the project; or 
other services that assist residents to 
move toward better economic 
opportunities, such as welfare to work 
initiatives. 

(vi) First District priority. The 
satisfaction of one of the following 
criteria, or one of a number of the 
following criteria, adopted by the Bank 
and set forth in the Bank’s AHP. : 
Implementation Plan, as long as the 
total points available for meeting the 
criterion or criteria adopted under this 
category do not exceed the total points 
allocated to this category: 

(A) Special needs. The financing of 
housing in which at least 20 percent of 
the units are reserved for occupancy by 
households with special needs, such as 
the elderly, mentally or physically 
disabled persons, persons recovering 
from physical abuse or alcohol or drug 
abuse, or persons with AIDS; or the 
financing of housing that is visitable by 
persons with physical disabilities who 
are not occupants of such housing; | 

(B) Community development. The 
financing of housing meeting housing 
needs documented as part of a 
community revitalization or economic 
development strategy approved by a 
unit of a state or local government; — 
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(C) First-time homebuyers. The 
financing of housing for first-time 
homebuyers; 

(D) Member financial participation. 
Member financial participation — 
(excluding the pass-through of AHP 
subsidy) in the project, such as 
providing market rate or concessionary 
financing, fee waivers, or donations; 

(E) Disaster areas and displaced 
households. The financing of housing 
located in federally declared disaster 
areas, or for households displaced from 
federally declared disaster areas due to 
a disaster; 

(F) Rural. The financing of housing » 
located in rural areas; 

(G) Urban. The financing of urban 
infill or urban rehabilitation housing; 

(H) Economic diversity. The financing 
of housing that is part of a strategy to 
end isolation of very low-income 
households by providing economic 
diversity through mixed-income 
housing in low- or moderate-income 
neighborhoods, or providing very low- 
or low- or moderate-income households 
with housing opportunities in 
neighborhoods or cities where the 
median income equals or exceeds the 
median income for the larger 
surrounding area, such as the city, — 
county, or Primary Metropolitan 
Statistical Area, in which the 
neighborhood or city is located; 

(1) Fair housing remedy. The financing 
of housing as part of a remedy 
undertaken by a jurisdiction adjudicated 
by a Federal, State, or local court to be 
in violation of title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d et seq.}, 
the Fair Housing Act (42 U.S.C. 3601 et 
seq.), or any other Federal, State, or 
local fair housing law, or as part of a 
settlement of such claims; 

(J) Community involvement. 
Demonstrated support for the project by 
local government, other than as a project 
sponsor, in the form of property tax 
deferment or abatement, zoning changes 
or variances, infrastructure 
improvements, fee waivers, or other 
similar forms of non-cash assistance, or 
demonstrated support for the project by 
community organizations or 
individuals, other than as project 
sponsors, through the commitment by 
such entities or individuals of donated 
goods and services, or volunteer labor; 

(K) Lender consortia. The 
involvement of financing by a 
consortium of at least 2 financial 
institutions; or 

(L) In-District projects. The financing 
of housing located in the Bank’s District. 

(vii) Second District priority: defined 
housing need in the District. The 
satisfaction of a housing need in the 
Bank’s District, as defined by the Bank 


in its AHP Implementation Plan. The 
Bank may, but is not required to, use 


-one of the criteria listed in paragraph 


(d)(5)(vi) of this section, provided it is 
different from the criterion or criteria 
adopted by the Bank under such 
paragraph. 

(viii) AHP subsidy per unit. (A) 
Amount of subsidy. The extent to which 
a project proposes to use the least 
amount of AHP subsidy per AHP- 
targeted unit. In the case of an 
application for a project financed by a 
subsidized advance, the total amount of 
AHP subsidy used by the project shall 
be estimated based on the Bank’s cost of 
funds as of the date on which all 
applications are due for the funding 
period in which the application is 
submitted. 

(B) Separate scoring. For purposes of 
this scoring criterion, applications for 
owner-occupied projects and rental 
projects may be scored separately. 

(ix) Community stability. The 
promotion of community stability, such 
as by rehabilitating vacant or abandoned 
properties, being an integral part of a 
neighborhood stabilization plan 
approved by a unit of state or local 
government, and not displacing low- or 
moderate-income households, or if such 
displacement will occur, assuring that 
such households will be assisted to 
minimize the impact of such 
displacement. 

(e) Approval of AHP applications. (1) 
A Bank shall approve applications for 
AHP subsidy in descending order 
starting with the highest scoring 
application until the total funding 
amount for the particular funding 
period, except for any amount 
insufficient to fund the next highest 
scoring application, has been allocated. 

(2) The Bank also shall approve at 
least the next 4 highest scoring 
applications as alternates and, within 1 
year of approval, may fund such 
alternates if any previously committed 
AHP subsidies become available. 

(f) Modifications of approved AHP 
applications. (1) Modification 
procedure. If, prior to or after final 
disbursement of funds to a project from 
all funding sources, there is or will be 
a change in the project that would 
change the score that the project 
application received in the funding 
period in which it was originally scored 
and approved, had the changed facts 
been operative at that time, a Bank, in 
its discretion, may approve in writing a 
modification to the terms of the 
approved application, provided that: 

5 The project, incorporating any such 
changes, would meet the eligibility 
requirements of paragraph (c) of this 
section; 


(ii) The application, as reflective of 
such changes, continues to score high 
enough to have been approved in the 
funding period in which it was 
originally scored and approved by the 
Bank; and 

(iii) There is good cause for the 
modification, and the analysis and 
justification for the modification are 
documented by the Bank in writing. 

(2) AHP subsidy increases; no 
delegation. Modifications involving an 
increase in AHP subsidy shall be 
approved or disapproved by a Bank’s 


_ board of directors. The authority to 


approve or disapprove such requests 
shall not be delegated to Bank officers 
or other Bank employees. 

(g) Procedure for funding. (1) 
Disbursement of AHP subsidies to 
members. (i) A Bank may disburse AHP 
subsidies only to institutions that are 
members of the Bank at the time they 
request a draw-down of the subsidies. 

ii) If an institution with an approved 
application for AHP subsidy loses its 
membership in a Bank, the Bank may 
disburse AHP subsidies to a member of 
such Bank to which the institution has 
transferred its obligations under the 
approved AHP application, or the Bank 
may disburse AHP subsidies through 
another Bank to a member of that Bank 
that has assumed the institution’s 
obligations under the approved AHP 
application. 

2) Progress towards use of AHP 
subsidy. A Bank shall establish and 
implement policies, including time 
limits, for determining whether progress 
is being made towards draw-down and 
use of AHP subsidies by approved 
projects, and whether to cancel AHP 
application approvals for lack of such 
progress. If a Bank cancels any AHP 
application approvals due to lack of 
such progress, the Bank shall make the 
AHP subsidies available for other AHP- 
eligible projects. 

&) Compliance upon disbursement of 
AHP subsidies. A Bank shall establish 
and implement policies for determining, 
prior to its initial disbursement of AHP 
subsidies for an approved project, and 
prior to each subsequent disbursement 
if the need for AHP subsidy has 
changed, that the project meets the 
eligibility requirements of paragraph (c) 
of this section and all obligations 
committed to in the approved AHP 
application. If a Bank cancels any AHP 


. application approvals due to 


noncompliance with eligibility 
requirements of paragraph (c) of this 
section, the Bank shall make the AHP 
subsidies available for other AHP- 
eligible projects. 

(4) Changes in approved AHP ‘subsidy 
amount where a direct subsidy is used 


| 
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to write down prior to closing the 
principal amount or interest rate on a 
Joan. If a member is approved to receive 
AHP direct subsidy to write down prior 
to closing the principal amount or the 
interest rate on a loan to a project, and 
the amount of AHP subsidy required to 
maintain the debt service cost for the 
loan decreases from the amount of AHP 
subsidy initially approved by the Bank 
due to a decrease in market interest 
rates between the time of approval and 
the time the lender commits to the 
interest rate to finance the project, the 
Bank shall reduce the AHP subsidy 
amount accordingly. If market interest 
rates rise between the time of approval 
and the time the lender commits to the 
interest rate to finance the project, the 
Bank, in its discretion, may increase the 
AHP subsidy amount accordingly. 

(5) AHP outlay adjustment. If a Bank 
reduces the amount of AHP subsidy 
approved for a project, the amount of 
such reduction shall be returned to the 
Bank’s AHP fund. If a Bank increases 
the amount of AHP subsidy approved 
for a project, the amount of such 
increase shall be drawn first from any 
currently uncommitted or repaid AHP 
subsidies and then from the Bank’s 
required AHP contribution for the next 
year. 

(6) Project sponsor notification of 
reuse of repaid AHP direct subsidy. 
Prior to disbursement by a project 
sponsor of AHP direct subsidy repaid to 
and retained by such project sponsor 
pursuant to a subsidy re-use program 
authorized by the Bank under 

§ 951.8(f)(2) of this part, the project 
sponsor shall provide written notice to 
the member and the Bank of its intent 
to disburse the repaid AHP subsidy to 

a household satisfying the requirements 
of this part and the commitments made 
in the approved AHP application. 

(h) Bank board duties and delegation. 
(1) Duties. A Bank’s: board of directors, 
after consultation with its Advisory 
Council, shall be responsible for: 

(i) Adoption of the AHP 
Implementation Plan required pursuant 
to § 951.3 of this part; and 

(ii) Approving or disapproving the 
applications for AHP subsidy pursuant 
to § 951.5(e) of this part. 

(2) No delegation. The Bank’s board of 
directors shall not delegate to Bank 
officers or other Bank employees the 
responsibilities set forth in paragrap 
(h)(1) of this section. : 
§951.6 Homeownership set-aside 
programs. 

(a) Establishment of program. A Bank 


_ may establish one or more 
homeownership set-aside programs 


pursuant to the requirements of this 
5 (b) Eligible applicants. A Bank shall 
accept applications for AHP direct 
subsidy under its homeownership set- 
aside programs only from institutions 
that are members of the Bank at the time 
the application is submitted to the Bank. 

(c) Minimum eligibility requirements. 
A Bank’s homeownership set-aside _ 
programs shall meet the following 
eligibility requirements: 

(1) Member allocation criteria. AHP 
direct subsidies shall be provided to 
members pursuant to allocation criteria 
established by the Bank in its AHP 
Implementation Plan. 

6) Eligible households. Members 
shall provide AHP direct subsidies only 
to households that: 

(i) Have incomes at or below 80 
percent of the median income for the 
area at the time the household is 
accepted for enrollment by the member 
in the Bank’s homeownership set-aside 
program, with such time of enrollment 
by the member defined by the Bank in 
its AHP Implementation Plan; | 

(ii) Complete a homebuyer or 
homeowner counseling program 
provided by, or based on one provided 
by, an organization experienced in 
homebuyer or homeowner counseling, 
in the case of households that are first- 
time homebuyers; and 

(iii) Are first-time homebuyers, in the 
case of households receiving funds 
pursuant to the first-time homebuyer 
requirement in § 951.2(b)(2) of this part, 
and meet such other eligibility criteria’ 


that may be established by the Bank in 


its AHP Implementation Plan, such as a 
matching funds requirement, 
homebuyer or homeowner counseling 
requirement for households that are not 
first-time homebuyers, or criteria that 
give priority for the purchase or 
rehabilitation of housing in particular 
areas or as part of a disaster relief effort. 

(3) Maximum grant amount. Members 
shall provide AHP direct subsidies to 
households as a grant, in an amount up 
to a maximum of $15,000 per 
household, as established by the Bank 
in its AHP Implementation Plan, which 
limit shall apply to all households. 

(4) Eligible uses of AHP direct 
subsidy. Households shall use the AHP 
direct subsidies to pay for down 
payment, closing cost, counseling, or 
rehabilitation assistance in connection 
with the household’s purchase or 
rehabilitation of an owner-occupied 
unit, including a condominium or 
cooperative housing unit or 
manufactured housing, to be used as the 
household’s primary residence. 

(5) Retention agreement. An owner- 
occupied unit purchased or 


rehabilitated using AHP direct subsidy 
shall be subject to a 5-year retention 
agreement described in § 951.9(a)(7) of 
this part. 

(6) Financial or other concessions. 
The Bank may, in its discretion, require 
members and other lenders to provide 
financial or other concessions, as 
defined by the Bank in its AHP 
Implementation Plan, to households in 
connection with providing the AHP 
direct subsidy or financing to the 
household. 

(7) Financing costs. The rate of 
interest, points, fees, and any other 
charges for all loans made in 
conjunction with the AHP direct 
subsidy shall not exceed a reasonable 
market rate of interest, points, fees, and 
other charges for loans of similar 
maturity, terms, and risk. 

(8) Counseling costs. The AHP direct 
subsidies may be used to pay for 
counseling costs only where: 

(i) Such costs are incurred in 
connection with counseling of 
homebuyers who actually purchase an . 
AHP-assisted unit; and 

(ii) The cost of the counseling has not 
been covered by another funding source, 
including the member. 

(9) Cash back to household. A 
member may provide cash back to a 
household at closing on the mortgage 
loan in an amount not exceeding $250, 
as determined by the Bank in its AHP 
Implementation Plan, and a member 
shall use any AHP direct subsidy 
exceeding such amount that is beyond 
what is needed at closing for closing 


_ costs and the approved mortgage 


amount as a credit to reduce the 
principal of the mortgage loan or as a 
credit toward the household’s monthly 
payments on the mortgage loan. 

d) Approval of AHP applications. A 
Bank shall approve applications for 
AHP direct subsidy in accordance with 
the Bank’s criteria governing the 
allocation of funds. 

(e).Procedure for funding. (1) 
Disbursement of AHP direct subsidies to 
members. (i) A Bank may disburse AHP 
direct subsidies only to institutions that 
are members of the Bank at the time 
they request a draw-down of the 
subsidies. 

(ii) If an institution with an approved 
application for AHP direct subsidy loses 
its membership in a Bank, the Bank may 
disburse AHP direct subsidies to a 
member of such Bank to which the 
institution has transferred its obligations 
under the approved AHP application, or 
the Bank may disburse AHP direct 
subsidies through another Bank to a 
member of that Bank that has assumed 
the institution’s obligations under the 
approved AHP application. 
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(2) Reservation of homeownership set- 
aside subsidies. A Bank shall establish 
and implement policies for reservation 
of homeownership set-aside subsidies 
for households enrolled in the Bank’s 
homeownership set-aside program. The 
policies shall provide that set-aside 
subsidies be reserved no more than 2 
years in advance of the Bank’s time 
_ limit in its AHP Implementation Plan 
for draw-down and use of the subsidies 
by the household and the reservation of 
subsidies be made from the set-aside 
allocation of the year in which the Bank 
makes the reservation. 

(3) Progress towards use of AHP direct 
subsidy. A Bank shall establish and 
implement policies, including time 
limits, for determining whether progress 
is being made towards draw-down and 
use of the AHP direct subsidies by 
eligible households, and whether to 
caneel AHP application approvals for 
lack of such progress. If a Bank cancels 
any AHP application approvals due to 
lack of such progress, it shall make the 
AHP direct subsidies available for other 
applicants for AHP direct subsidies 
- under the homeownership set-aside 
program or for other AHP-eligible 
projects. 


§951.7 Monitoring. 

(a) Competitive application program. 
(1) Initial monitoring policies for owner- 
occupied and rental projects. (i) 
Adoption and implementation. 
Pursuant to written policies established 
by a Bank, the Bank shall monitor each 
AHP owner-occupied and rental project 
under its competitive application 
program prior to, and within a 
reasonable period of time after, project 
completion to determine, at a minimum, 
whether: 

(A) The project is making satisfactory 
progress towards completion, in 
compliance with the commitments 
made in the approved AHP application, 
Bank policies, and the requirements of 
this part; 

(B) Following completion of the 
project, satisfactory progress is being 
made towards occupancy of the project 
by eligible households; and 

(C) Within a reasonable period of time 
after project completion, the project 
meets the following requirements, at a 
minimum: 

(1) The AHP subsidies were used for 
eligible purposes according to the 
commitments made in the approved 
AHP application; 

(2) The household incomes and rents 
comply with the income targeting and 
rent commitments made in the 
approved AHP application; 

3) The project’s actual costs were 
reasonable in accordance with the 


Bank’s project cost guidelines, and the 
AHP subsidies were necessary for the 
completion of the project as currently 
structured; 

(4) Each AHP-assisted unit of an 
owner-occupied project and rental 
project is subject to AHP retention 
agreements that meet the requirements 


_of § 951.9(a)(7) or (a)(8), respectively, of 


this part; and 

(5) The services and activities 
committed to in the approved AHP 
application have been provided in 
connection with the project. 

(ii) Back-up and other project 
documentation. The Bank’s written 
monitoring policies shall include 
requirements for: 

(A) Bank review of back-up project 
documentation regarding household 
incomes and rents maintained by the 
project sponsor or owner; and 

(B) Maintenance and Bank review of 
other project documentation in the 
Bank’s discretion. 

(iii) Sampling plan. The Bank shall 
not use a sampling plan to select the 
projects to be monitored under this 
paragraph (a)(1), but may use a 
reasonable risk-based sampling plan to 
review the back-up project 
documentation. 

(2) Reliance on long-term tax credit 
monitoring for rental projects. For 
completed AHP rental projects that have 
been allocated federal Low-Income 
Housing Tax Credits (tax credits), a 
Bank may, in its discretion, for purposes 
of long-term AHP monitoring under its 
competitive application program, rely 
on the monitoring by the state- 
designated housing credit agency 
administering the tax credits of the 
income targeting and rent requirements 
applicable under the Low-Income 
Housing Tax Credit Program, and the 
Bank need not obtain and review reports 
from such agency or otherwise monitor 
the projects’ long-term AHP compliance. 

(3) Reliance on other long-term 
governmental monitoring for rental 
projects. For completed AHP rental 
projects that received funds other than 
tax credits from federal, state, or local 
government entities, a Bank may, in its 
discretion, for purposes of long-term 
AHP monitoring under its competitive 
application program, rely on the 
monitoring by such entities of the 
income targeting and rent requirements 
applicable under their programs, 
provided that the Bank can show that: 

(i) The compliance profiles regarding 
income targeting, rent, and retention 
period requirements of the AHP and the 
other programs are substantively 
equivalent; 


(ii) The entity has demonstrated and 
continues to demonstrate its ability to 
monitor the project; 

(iii) The entity agrees to provide 
reports to the Bank on the project’s 
incomes and rents for the full 15-year 
AHP retention period; and 

(iv) The Bank reviews the reports 
from the monitoring entity to confirm 
that they comply with the Bank’s 
monitoring policies. 

(4) Long-term monitoring policies for 
rental projects. (i) Adoption and 
implementation. In cases where a Bank 
does not rely on monitoring by a federal, 
state, or local government entity 
pursuant to paragraphs (a)(2) or (a)(3) of 
this section, pursuant to written policies 
established by the Bank, the Bank shall 
monitor completed AHP rental projects 
under its competitive application 
program, commencing in the second 
year after project completion to 
determine, at a minimum, whether 
during the full 15-year retention period, 
the household incomes and rents 
comply with the income targeting and 
rent commitments, respectively, made 
in the approved AHP applications. 

(ii) Annual project owner 
certifications; backup and other project 


, documentation. A Bank’s written 


monitoring policies shall include 
requirements for: 

A) Bank review of annual 
certifications by project owners to the 
Bank that household incomes and rents 
are in compliance with the 
commitments made in the approved 
AHP application; 

(B) Bank review of back-up project 
documentation regarding household 
incomes and rents maintained by the 
project owner; and 

(C) Maintenance and Bank review of 
other project documentation in the 
Banks’ discretion. 

(iii) Risk factors and other monitoring. 
(A) Risk factors; other monitoring. A 
Bank’s written monitoring policies shall 
take into account risk factors such as the 
amount of AHP subsidy in the project, 
type of project, size of project, location 
of project, sponsor experience, and any 
monitoring of the project provided by a 
federal, state, or local government 
entity. 

(B) Risk-based sampling plan. A Bank 
may use a reasonable, risk-based 
sampling plan to select the rental 
projecis to be monitored under this 
paragraph (a)(4), and to review the 
annual project owner certifications, 
back-up, and any other project 
documentation. The risk-based 
sampling plan and its basis shall be in 
writing. 

(5) Annual adjustment of targeting 
commitments. For purposes of 


59296 Federal Register/Vol. 71, No. 194/Friday, October 6, 2006/Rules and Regulations 


determining compliance with the 
targeting commitments in an approved 
AHP application for both initial and 
long-term AHP monitoring purposes 
under a Bank's competitive application 
program, such commitments shall be 
considered to adjust annually according 
to the current applicable median income 
data. A rental unit may continue to 
count toward meeting the targeting 
commitment of an approved AHP 
application as long as the rent charged 
to a household remains affordable, as 
defined in § 951.1 of this part, for the 
household occupying the unit. 

(b) Homeownership set-aside 
programs: Monitoring policies, (1) 
Adoption and implementation. 
Pursuant to written policies adopted by 
a Bank, the Bank shall monitor 
compliance with the requirements of its 
homeownership set-aside programs, 
including monitoring to determine, at a 
minimum, whether: 

(i) The AHP subsidy was provided to 
households meeting all applicable 
eligibility requirements in § 951.6(c)(2) 
of this part and the Bank’s 
homeownership set-aside program 
policies; and 

(ii) All other applicable eligibility 
requirements in § 951.6(c) of this part 
and the Bank’s homeownership set- 
aside program policies are met, 
including that the AHP-assisted units 
are subject to retention agreements 

uired under § 951.6(c)(5) of this part. 

2) Member certifications; back-up 
and other documentation. The Bank’s 
written monitoring policies shall 


include requirements for: ‘ 


(i) Bank review of certifications by 
members to the Bank, prior to 
disbursement of the AHP subsidy, that 
the subsidy will be provided in 
compliance with all applicable 
eligibility requirements in § 951.6(c) of 
this part; 

(ii) Bank review of back-up 
documentation regarding household 
incomes maintained by the member; 
and 

(iii) Maintenance and Bank review of 
other documentation in the Bank’s 
discretion. 

(3) Sampling plan. The Bank may use 
a reasonable sampling plan to select the 
households to be monitored, and to 
review the back-up and any other 
documentation received by the Bank, 
but not the member certifications 
required in paragraph (b)(2) of this 
section. The sampling plan and its basis 
shall be in writing. 

§951.8 Remedial actions for 
noncompliance. 


(a) Recovery of AHP subsidies. A Bank 
shall recover the amount of any AHP 


subsidies (plus interest, if appropriate) 
that are not used in compliance with the 
commitments made in the approved 
application for AHP subsidy and the 
requirements of this part, if the misuse 
is the result of the actions or omissions 
of the member, the project sponsor, or 
the project owner. 

(b) Responsible party for repayment of 
AHP subsidies. Except as provided in 
paragraph (c) of this section: 

(1) If the member causes the AHP 
subsidies to be misused through its 
actions or omissions, the member shall 
repay the AHP subsidies to the Bank. 

(2) If the project sponsor or owner 
causes the AHP subsidies to be misused 
through its actions or omissions, the 
following shall apply, as determined by 
the Bank in its discretion: 

(i) The member shall recover the AHP 
subsidies from the project sponsor or 
owner and repay them to the Bank; or 

(ii) The project sponsor or owner shall 
repay the AHP subsidies directly to the 
Bank. 

(c) Recovery not required. Recovery of 
the AHP subsidies is not required if: 

(1) The member, project sponsor, or 
project owner cures the noncompliance 
within a reasonable period of time; 

_ (2) The circumstances of 
noncompliance are eliminated through a 
modification of the terms of the 
approved application for AHP subsidy 
pursuant to § 951.5(f) of this part; or _ 

(3) The member is unable to collect 
the AHP subsidy after making 
reasonable efforts to collect it. 

’ (d) Settlements. A Bank may settle a 
claim for AHP subsidies that it has 
against a member, project sponsor, or 
project owner for less than the full 
amount due. If a Bank enters into such 
a settlement, the Finance Board may 
require the Bank to reimburse its AHP 
fund in the amount of any shortfall 
under paragraph (e)(2) of this section, 
unless: 

(1) The Bank has sufficient 
documentation showing that the sum 
agreed to be repaid under the settlement 
is reasonably justified, based on the 
facts and circumstances of the 
noncompliance (including the degree of 
culpability of the non-complying parties 
and the extent of the Bank’s recovery 
efforts); or 

(2) The Bank obtains a determination 
from the Finance Board that the sum 
agreed to be repaid under the settlement 
is reasonably justified, based on the 
facts and circumstances of the 
noncompliance (including the degree of 
culpability of the non-complying parties 
and the extent of the Bank’s recovery 
efforts). 

(e) Reimbursement of AHP fund. (1) 
By the Bank. A Bank shall reimburse its 


AHP fund in the amount of any AHP 
subsidies (plus interest, if appropriate) 
misused as a result of the actions or 
omissions of the Bank. 

(2) By Finance Board order. The 
Finance Board may order a Bank to 
reimburse its AHP fund in an 
appropriate amount upon determining 
that: 

(i) The Bank has failed to reimburse 
its AHP fund as required under 
paragraph (e)(1) of this section; or 

(ii) The Bank has failed to recover 
AHP subsidy from a member, project 
sponsor, or project owner pursuant to 
the requirements of paragraph (a) of this 
section, and has not shown that such 
failure is reasonably justified, 
considering factors such as the extent of 
the Bank’s recovery efforts. 

(f} Use of repaid AHP subsidies. (1) 
Use of repaid AHP subsidies in other 
AHP-eligible projects. Except as 
provided in paragraph (f)(2) of this 
section, amounts of AHP subsidy, 
including any interest, repaid to a Bank 
pursuant to this part shall be made 
available by the Bank for other AHP- 
eligible projects. 

(2) Re-use of repaid AHP direct 
subsidies in same project. (i) 
Requirements. AHP direct subsidy, 
including any interest, repaid to a 
member or project sponsor under a 
homeownership set-aside program or 
the competitive application program, 
respectively, may be repaid by such 
parties to the Bank for subsequent 
disbursement to and re-use by such 
parties, or retained by such parties for 
subsequent re-use, as authorized by the 
Bank, in its discretion, after 
consultation with its Advisory Council, 
in its AHP Implementation Plan, _ 
provided all of the following 
requirements are satisfied: 

_ (A) The member or the project 
sponsor originally provided the AHP 
direct subsidy as down payment, 
closing cost, rehabilitation, or interest 
rate buy down assistance to an eligible 
household to purchase or rehabilitate an 
owner-occupied unit pursuant to an 
approved AHP application; 


(B) The AHP direct subsidy, including ~ 


any interest, was repaid to the member 
or project sponsor as a result of a sale 
by the household of the unit prior to the 
end of the retention period to a 
purchaser that is not a low-or moderate- 
income household; and 

(C) Fhe repaid AHP direct subsidy is 
made available by the member or project 
sponsor, within the period of time 
specified by the Bank in its AHP 


. Implementation Plan, to another AHP- 


eligible household to purchase or 
rehabilitate an owner-occupied unit in 
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the same project in accordance with the 
terms of the approved AHP application. 

(ii) No delegation. A Bank’s Seed of 
directors shall not delegate to Bank 
officers or other Bank employees the 
responsibility to adopt any Bank 
policies on re-use of repaid AHP direct 
subsidies in the same project pursuant 
to paragraph (f)(2)(i) of this section. 

& ) Suspension and debarment. (1) At 
a Bank's initiative. A Bank may suspend 
or debar a member, project sponsor, or 
project owner from participation in the 
Program if such party shows a pattern 
of noncompliance, or engages in a single 
instance of flagrant noncompliance, 
with the terms of an approved 
application for AHP subsidy or the 
requirements of this part. 

re 2) At the Finance Board's initiative. 
The Finance Board may order a Bank to 
suspend or debar a member, project 
sponsor, or project owner from 
participation in the Program if such 
party shows a pattern of 
noncompliance, or engages in a single 
instance of flagrant noncompliance, 
with the terms of an approved 
application for AHP subsidy or the 
requirements of this part. 

th) Transfer of Program 
administration. Without limitation on 
other remedies, the Finance Board, 
upon determining that a Bank has 
engaged in mismanagement of its 
Program, may designate another Bank to 
administer all or a portion of the first 
Bank’s annual AHP contribution, for the 
_ benefit of the first Bank’s members, 
under such terms and conditions as the 
Finance Board may prescribe. 

(i) Finance Board actions under this 
section. Except as provided in 
paragraph (d)(2) of this section, actions 
taken by the Finance Board under this 
section are reviewable under § 907.9 of 
this chapter. 


§951.9 Agreements. 

(a) Agreements between Banks and 
members. A Bank shall have in place 
with each member receiving an AHP 
subsidized advance or AHP direct 
subsidy an agreement or agreements 
_ containing, at a minimum, the following 
provisions, where applicable: 

(1) Notification of member. The 
member has been notified of the 
requirements of this part as they may be 
amended from time to time, and all 
Bank policies relevant to the member’s 
approved application for AHP subsidy. 

2) AHP subsidy pass-through. The 
member shall pass on the full amount of 
the AHP subsidy to the project or 
household, as applicable, for which the 
subsidy was approved. 

(3) Use of AHP subsidy. (i) Use of 
AHP subsidy by the member. The 


member shall use the AHP subsidy in 
accordance with the terms of the 
member’s approved application for the 
— and the requirements of this 


*ti) Use of AHP subsidy by the project 
sponsor or owner. The member shall 
have in place an agreement with each 
project sponsor or project owner in 
which the project sponsor or project 
owner agrees to use the AHP subsidy in 
accordance with the terms of the 
member’s approved application for the 
subsidy and the requirements of this 

art. 

. (4) Repayment of AHP subsidies in 
case of noncompliance. (i) 
Noncompliance by the member. The 
member shall repay AHP subsidies to 
the Bank in accordance with the 
requirements of § 951.8(b)(1) of this 
part. 

(ii) Noncompliance by a project 
sponsor or owner. (A) Agreement. The 
member shall have in place an 
agreement with each project sponsor or 


_ project owner in which the project 


sponsor or project owner agrees to repay 
AHP subsidies to the member or the 
Bank in accordance with the 
requirements of § 951.8(b)(2)(i) or 
(b)(2)(ii) of this part, respectively (as 
applicable). 

B) Recovery of AHP subsidies. The 
member shall recover from the project 
sponsor or project owner and repay to 
the Bank any AHP subsidy in 
accordance with the requirements of 
§ 951.8(b)(2)(i) of this part (if 
applicable). 

5) Project monitoring. (i) Monitoring 
by the member. The member shall 
comply with the monitoring 
requirements applicable to it, as 
established by the Bank in its 
monitoring policies pursuant to § 951.7 © 
of this part. 

(ii) Agreement. The member shall 
have in place an agreement with each 
project sponsor and project owner, in 
which the project sponsor and project 
owner agree to comply with the . 
monitoring requirements applicable to 
such parties, as established by the Bank 
in its monitoring policies pursuant to 
§ 951.7 of this part. 

(6) Transfer of AHP obligations. (i) To 
another member. The member shall 
make best efforts to transfer its 


- obligations under the approved 


application for AHP subsidy to another 
member in the event of its loss of 
membership in the Bank prior to the 
Bank’s final disbursement of AHP 
subsidies. 

(ii) To a nonmember. If, after final 
disbursement of AHP subsidies to the 
member, the member undergoes an 
acquisition or a consolidation resulting 


in a successor organization that is not a 
member of the Bank, the nonmember 
successor organization assumes the 
member’s obligations under its 
approved application for AHP subsidy, 
and where the member received an AHP 
subsidized advance, the nonmember 
assumes such obligations until 
prepayment or orderly liquidation by 
the nonmember of the subsidized 
advance. 

(7) Retention agreements for owner- 
occupied units. The member shall 
ensure that an AHP-assisted owner- 
occupied unit is subject to a deed 
restriction or other legally enforceable 
retention agreement or mechanism 
requiring that: 

(i) The Bank or its designee is to be 
given notice of any sale or refinancing 
of the unit occurring prior to the end of 
the retention period; 

(ii) In the case of a sale or refinancing 
of the unit prior to the end of the 
retention period, an amount equal to a 
pro rata share of the AHP subsidy that 
financed the purchase, construction, or 
rehabilitation of the unit, reduced for 
every year the seller owned the unit, 
shall be repaid to the Bank from any net 
gain realized upon the sale or 
refinancing, unless: 

(A) The unit was assisted with a 
permanent mortgage loan funded by an 
AHP subsidized advance; ; 

(B) The unit is sold to a very low-, or 
low- or moderate-income household; or 

(C) Following a refinancing, the unit 
continues to be subject to a deed 
restriction or other legally enforceable 
retention agreement or mechanism 
described in this paragraph (a)(7); and 

(iii) In the case of a direct subsidy, 
such repayment of AHP subsidy shall be 
made: 

(A). To the Bank. If the Bank has not 
authorized re-use of the repaid AHP 
subsidy or has authorized re-use of the 
repaid subsidy but not retention of such 
repaid subsidy by the member-or project 
sponsor puisuant to § 951.8(f)(2) of this 
part, or has authorized retention and re- 
use of such repaid subsidy by the 
member or project sponsor pursuant to 
such section and the repaid subsidy is 
not re-used in accordance with the 
requirements of the Bank and such 
section; or 

(B) To the member or project sponsor. 
To the member or project sponsor for 
reuse by such member or project 
sponsor, if the Bank has authorized 
retention and re-use of such subsidy by 
the member or project sponsor pursuant 
to § 951.8(f)(2); and 

(iv) The obligation to repay AHP 
subsidy to the Bank shall terminate after 


any foreclosure. 
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(8) Retention agreements for rental 
projects. The member. shall ensure that 
an AHP.-assisted rental project is subject 
to a deed restriction or other legally 
enforceable retention agreement or 
mechanism requiring that: 

(i) The project’s rental units, or 
applicable portion thereof, must remain 
occupied by and affordable for 
households with incomes at or below 
the levels committed to be served in the 
approved AHP application for the 
duration of the retention period; 

(ii) The Bank or its designee is to be 
given notice of any sale or refinancing 
of the project occurring prior to the end 
of the retention period; 

(iii) In the case of a sale or refinancing 
of the project prior to the end of the 
retention period, the full amount of the 
AHP subsidy received by the owner 
shall be repaid to the Bank, unless: 

(A) The project continues to be 
subject to a deed restriction or other 
legally enforceable retention agreement 
or mechanism incorporating the 
income-eligibility and affordability 
restrictions committed to in the 
approved AHP application for the 
duration of the retention period; or 

(B) If authorized by the Bank, in its 
discretion, the households are relocated, 
due to the exercise of eminent domain, 
or for expansion of housing or services, 
to another property that is made subject 
to a deed restriction or other legally 
enforceable retention agreement or 
mechanism incorporating the income- 
eligibility and affordability restrictions 
committed to in the approved AHP 
application for the remainder of the 
retention period; and 

(iv) The income-eligibility and 
affordability restrictions applicable to 
the project shall terminate after any 
foreclosure. 

(9) Lending of AHP direct subsidies. If 
a member or a project sponsor lends 
AHP direct subsidy to a project, any 
repayments of principal and payments 
of interest received by the member or 
the project sponsor must be paid 
forthwith to the Bank, unless the direct 
subsidy is being both lent and re-lent by 
a revolving loan fund pursuant to 
§ 951.5(c)(13) of this part. 

(10) Special provisions where 
members obtain AHP subsidized 
advances. (i) Repayment schedule. The 
term of an AHP subsidized advance 
shall be no longer than the term of the 
member’s loan to the project funded by 
the advance, and at least once in every 
12-month period, the member shall be 
scheduled to make a principal 
repayment to the Bank equal to the 
amount scheduled to be repaid to the 
member on its loan to the project in that 
period. 


(ii) Prepayment fees. Upon a 
prepayment of an AHP subsidized 
advance, the Bank shall charge a 
prepayment fee only to the extent the 
Bank suffers an economic loss from the 
prepayment. 

(iii) Treatment of loan prepayment by 
project. If all or a portion of the loan or 
loans financed by an AHP subsidized 
advance are prepaid by the project to 
the member, the member may, at its 
option, either: 

(A) Repay to the Bank that portion of 
the advance used to make the loan or 
loans to the project, and be subject to a 
fee imposed by the Bank sufficient to 
compensate the Bank for any economic 
loss the Bank experiences in reinvesting 
the repaid amount at a rate of return 
below the cost of funds originally used 
by the Bank to calculate the interest rate 
subsidy incorporated in the advance; or 

(B) Continue to maintain the advance 
outstanding, subject to the Bank 
resetting the interest rate on that portion 
of the advance used to make the loan or 
loans to the project to a rate equal to the 
cost of funds originally used by the 
Bank to calculate the interest rate 
subsidy incorporated in the advance. ~ 

(b) Agreements between Banks and 
project sponsors or owners. A Bank 
shall have in place an agreement with 
each project sponsor or project owner, 
in which the project sponsor or project 
owner agrees to repay AHP subsidies 


' directly to the Bank in accordance with 


the requirements of § 951.8(b)(2)(ii) of 
this part (if applicable). 

(c) Application to existing AHP 
projects and units. The requirements of 
section 10(j) of the Act (12 U.S.C. 
1430(j)) and the provisions of this part, 
as amended, are incorporated into all 
agreements between Banks, members, 
project sponsors, and project owners 
receiving AHP subsidies under the 
competitive application program, and 
between Banks, members and unit 
owners under the homeownership set- 
aside program. To the extent the 
requirements of this part are amended 
from time to time, such agreements are 
deemed to incorporate the amendments 
to conform to any new requirements of 
this part. No amendment to this part 
shall affect the legality of actions taken 
prior to the effective date of such 
amendment. 


§951.10 Conflicts of interest. 

(a) Bank directors and employees. (1) 
Each Bank’s board of directors shall 
adopt a written policy providing that if 
a Bank director or employee, or such 
person’s family member, has a financial 
interest in, or is a director, officer, or 
employee of an organization involved 
in, a project that is the subject of a 


pending or approved AHP application, 
the Bank director or employee shall not 
participate in or attempt to influence 
decisions by the Bank regarding the 
evaluation, approval, funding, 
monitoring, or any remedial process for 
such project. 

(2) If a Bank director or employee, or 
such person’s family member, has a 
financial interest in, or is a director, 
officer, or employee of an organization 
involved in, an AHP project such that 


_he or she is subject to the requirements 


in paragraph (a)(1) of this section, such 
person shall not participate in or 
attempt to influence decisions by the 
Bank regarding the evaluation, approval, 
funding, monitoring, or any remedial 
process for such project. 

(b) Advisory Council members. (1) 
Each Bank’s board of directors shall 
adopt a written policy providing that if 
an Advisory Council member, or such 
person’s family member, has a financial 
interest in, or is a director, officer, or 
employee of an organization involved 
in, a project that is the subject of a 
pending or approved AHP application, 
the Advisory Council member shall not 
participate in or attempt to influence 
decisions by the Bank regarding the 
approval for such project. 

2) If an Advisory Council member, or 
such person’s family member, has a 
financial interest in, or is a director, 
officer, or employee of an organization 
involved in, an AHP project such that 
he or she is subject to the requirements 
in paragraph (b)(1) of this section, such 
person shall not participate in or 
attempt to influence decisions by the 
Bank regarding the approval for such 
project. 

(c) No delegation. A Bank’s board of 
directors shall not delegate to Bank 
officers or other Bank employees the 
responsibility to adopt the conflict of 
interest policies required by this 
section. 


§951.11 Temporary suspension of AHP 
contributions. 

(a) Request to Finance Board. If a 
Bank finds that the contributions 
required pursuant to § 951.2(a) of this 
part are contributing to the financial 
instability of the Bank, the Bank may 
apply in writing to the Finance Board 
for a temporary suspension of such 
contributions. 

(b) Board of Directors review. (1) In 
determining the financial instability of a 
Bank, the Board of Directors shall 
consider such factors as: 

(i) Severely depressed Bank earnings; 

(ii) A substantial decline in Bank 
membership capital; and 

(iii) A substantial reduction in Bank 
advances outstanding. 
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(2) Limitations on grounds for 
suspension. The Board of Directors shall 
not suspend a Bank’s annual AHP 
contributions if it determines that the 
Bank’s reduction in earnings is due to: 

(i) A change in the terms of advances 
to members that is not justified by 
market conditions; 

(ii) Inordinate operating and 
administrative expenses; or 

(iii) Mismanagement. 


§951.12 Affordable Housing Reserve 
Fund. 

(a) Deposits. If a Bank fails to use or 
commit the full amount it is required to 
contribute to the Program in any year 
pursuant to § 951.2(a) of this part, 90 
percent of the unused or uncommitted 
amount shall be deposited by the Bank 
in an Affordable Housing Reserve Fund 
established and administered by the 
Finance Board. The remaining 10 


percent of the unused and uncommitted 
amount retained by the Bank should be 
fully used or committed by the Bank 
during the following year, and any 
remaining portion shall be deposited in 
the Affordable Housing Reserve Fund. 

(b) Use or commitment of funds. 
Approval of applications for AHP 
subsidies from members sufficient to 
exhaust the amount a Bank is required 
to contribute pursuant to § 951.2(a) of 
this part shall constitute use or 
commitment of funds. Amounts 
remaining unused or uncommitted at 
year-end are deemed to be used or 
committed if, in combination with AHP 
subsidies that have been returned to the 
Bank or de-committed from canceled 
projects, they are insufficient to fund: 

(1) The next highest scoring AHP 
application in the Bank’s final funding 
period of the year for its competitive 
application program; 


(2) Pending applications for funds 
under the Bank’s homeownership set- 
aside programs; and 

(3) Project modifications approved by 
the Bank pursuant to the requirements 
of this part. 

(c) Carryover of insufficient amounts. 
Such insufficient amounts as described 
in paragraph (b) of this section shall be 
carried over for use or commitment in 
the following year in the Bank’s 
competitive application program or 
homeownership set-aside programs. 

Dated: September 13, 2006. 

By the Board of Directors of the Federal 
Housing Finance Board. 

Ronald A. Rosenfeld, 

Chairman. 

{FR Doc. 06-8492 Filed 10—5—06; 8:45 am] 
BILLING CODE 6725-01-P 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 63 
[EPA-HQ-OAR-2006-0510; FRL-8226-8] 
RIN 2060—AN45 


National Emission Standards for 
Hazardous Air Pollutants for Area 
Sources: Polyvinyl Chloride and 
Copolymers Production, Primary 
Copper Smelting, Secondary Copper 
Smelting, and Primary Nonferrous 
Metals—Zinc, Cadmium, and Beryllium 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rules. 


SUMMARY: EPA is proposing national 
emission standards for hazardous air 
pollutants (NESHAP) for four area 
source categories. The proposed 
NESHAP reflect EPA’s determination 
that existing facilities in three of these 
categories are well controlled and that 
the emission control devices and work 
practices at these facilities represent the 
generally available control technology 
(GACT) for these source categories. For 
secondary copper smelting, we are - 
proposing NESHAP for new area 
sources because there is not, and never 
will be, any existing source in this 
category. 

DATES: Comments must be received on 
or before November 6, 2006 unless a 
public hearing is requested by October 
16, 2006. If a hearing is requested on the 
proposed rules, written comments must 
be received by November 20, 2006. 

Public Hearing. If anyone contacts 
EPA requesting to speak at a public 
hearing concerning the proposed rules 
by October 16, 2006, we will hold a 
public hearing on October 23, 2006. If 
you are interested in attending the 
public hearing, contact Ms. Pamela 
Garrett at (919) 541-7966 to verify that 
a hearing will be held. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- 
OAR-2006-—0510, by one of the 
following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e E-mail: a-and-r-docket@epa.gov. 

e Fax: (202) 566-1741. 

e Mail: National Emission Standards 
for Hazardous Air Pollutants for Four 
Area Source Categories, Docket No. 
EPA-HQ-OAR-2006-0510, 
Environmental Protection Agency, EPA 
Docket Center, Mailcode 6102T, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460. Please include a total of two 
copies. In addition, please mail a copy 


of your comments on the information 
collection provisions to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), Attn: Desk Officer for EPA, 725 
17th St., NW., Washington, DC 20503. 

e Hand Delivery: EPA Docket Center, 
Public Reading Room, EPA West, Room 
B102, 1301 Constitution Ave., NW., 
Washington, DC 20460. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. Note: 
The EPA Docket Center suffered damage 
due to flooding during the last week of 
June 2006. The Docket Center is 
continuing to operate. However, during 
the cleanup, there will be temporary 
changes to Docket Center telephone 
numbers, addresses, and hours of 
operation for people who wish to make 
hand deliveries or visit the Public 
Reading Room to view documents. 
Consult EPA’s Federal Register notice at 
71 FR 38147 (July 5, 2006) or the EPA 
Web site at hitp://www.epa.gov/ 
epahome/dockets.htm for current 
information on docket operations, 
locations and telephone numbers. 

Instructions: Direct your comments to 
Docket ID No. ERA—HQ—OAR-2006-— 
0510. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
persona! information provided, unless 


the comment includes information 


claimed to be confidential business 
information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 


you submit. If EPA cannot read your 


comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 


‘the use of special characters, any form 


of encryption, and be free of any defects 
or viruses. 


Docket: All documents in the docket 
are listed in the Federal Docket 
Management System index at http:// 
www.regulations.gov. Although listed in 
the index, some information is not 
publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, | 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically through 
www.regulations.gov or in hard copy at 
the EPA Docket Center, Public Reading 
Room, EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is (202) 566-1744, 
and the telephone number for the Air 
Docket is (202) 566-1742. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Bob Schell, U.S. EPA, Office of Air 
Quality Planning and Standards, Sector 
Policies and Programs Division, Metals 
and Minerals Group (D243-02), 
Research Triangle Park, North Carolina 
27711, telephone number: (919) 541— 
4116, fax number (919) 541-3207, e- 
mail address: schell.bob@epa.gov. 


SUPPLEMENTARY INFORMATION: Outline. 
The information presented in this 
preamble is organized as follows: 


I. General Information 

A. Does this action apply to me? 

B. What should I consider as I prepare my 
comments to EPA? 

C. Where can I get a copy of this document 
and other related information? : 

Il. Background Information for Proposed Area 
Source Standards 

III. Proposed NESHAP for Polyvinyl Chloride 
and Copolymers Production Area 
Sources 

A. What area source category is affected by 
the proposed NESHAP? 

B. What HAP are emitted from polyvinyl 
chloride and copolymers production? 

C. What are the proposed requirements for 
area sources? 

D. What is our rationale for selecting the 
proposed standards for area sources? 

E. What is our rationale for exempting 
polyvinyl chloride and copolymers 
production area sources from the CAA 
title V permit requirements? 

IV. Proposed NESHAP for Primary Copper 
Smelting Area Sources 

A. What area source category is affected by 
the proposed NESHAP? 

B. What HAP are emitted from primary 
copper smelters? 

C. What are the proposed requirements for 
area sources? 
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F. Executive Order 13175: Consultation 
and Coordination with Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children from Environmental Health and 
Safety Risks 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer 
Advancement Act 


. D. What is our rationale for selecting the 
proposed standards for area sources? 

V. Proposed NESHAP for Secondary Copper 
Smelting Area Sources 

A. What area source category is affected by 
the proposed NESHAP? 

B. What HAP are emitted from secondary 
copper smelters? 

C. What are the proposed requirements for 
area sources? 

D. What is our rationale for selecting the 
proposed standards for area sources? 

VI. Proposed NESHAP for Primary 
Nonferrous Metals-Zinc, Cadmium, and 
Beryllium Area Sources 

A. What area source category is affected by 
the proposed NESHAP? 

B. What is primary zinc production and 
what HAP are emitted? 


C. What are the proposed requirements for 
primary zinc production area sources? - 

D. What is our rationale for selecting the 
proposed standards for primary zinc 
production area sources? 

E. What is primary beryllium production 
and what HAP are emitted? 

F. What are the proposed requirements for 
primary beryllium production area 
sources? 

G. What is our rationale for selecting the 
proposed standards for primary 
beryllium production area sources? 

VII. Statutory and Executive Order Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

B. Paperwork Reduction Act 

C. Regulatory Flexibility Act 

D. Unfunded Mandates Reform Act 

E. Executive Order 13132: Federalism 


I. General Information 


A. Does this action apply to me? 


The regulated categories and entities 
potentially affected by the proposed 
standards include: 


NAICS 


Category code? 


Examples of regulated entities 


Industry: 
Polyvinyl chloride and copolymers pro- 
duction. 
Primary copper smelting 


325211 | Area source facilities that polymerize and copolymers vinyl chloride monomer to 
produce vinyl production chloride and/or copolymer products. 

Area source facilities that produce copper from copper sulfide ore concentrates using - 
pyrometallurgical techniques. 

Area source facilities that process smelting copper scrap in a blast furnace and con- 
verter or use another pyrometallurgical purification process to produce anode copper 
from copper scrap, including low-grade copper scrap. 

Area source facilities that produce zinc, zinc oxide, cadmium, or cadmium oxide from 
zinc sulfide ore concentrates using pyrometallurgical techniques and area source fa- 


331411 


Secondary copper smeiting 3314232 


Primary nonferrous metals - zinc, cad- | 331419 


mium, and beryllium. 


Federal government 
State/local/tribal government 


Not affected. 
Not affected. 


cilities that produce beryllium metal, alloy, or oxide from beryllium ore. 


‘North American Industry Classification System. 
2The proposed rule applies only to secondary copper smelters and does not apply to copper, brass, and bronze ingot makers or remelters that 
may also be included under this NAICS code. There are no exisiing secondary copper smelters as defined in the proposed rule. 


This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. To determine 
whether your facility would be 
regulated by this action, you should 
examine the applicability criteria in 40 
CFR 63.11140 of subpart DDDDDD 
(NESHAP for Polyvinyl Chloride and 
Copolymers Production Area Sources), 
40 CFR 63.11146 of subpart EEEEEE 
(NESHAP for Primary Copper Smelting 
Area Sources), 40 CFR 63.11153 of 
subpart FFFFFF (NESHAP for 
Secondary Copper Smelting Area 
Sources), or 40 CFR 63.11160 of subpart 
GGGGGG (NESHAP for Primary 
Nonferrous Metals—Zinc, Cadmium, 
and Beryllium Area Sources). If you 
have any questions regarding the 
applicability of this action to a 
particular entity, consult either the air 
permit authority for the entity or your 
EPA regional representative as listed in 
40 CFR 63.13 of subpart A (General 
Provisions). 


B. What should I consider as I prepare 
my comments to EPA? 


Do not submit information containing 
CBI to EPA through 
www.regulations.gov or e-mail. Send or 
deliver information identified as CBI 
only to the following address: Roberto 
Morales, OAQPS Document Control 
Officer (C404—02), U.S. EPA, Office of 
Air Quality Planning and Standards, 
Research Triangle Park, North Carolina 
27711, Attention Docket ID EPA—HQ— 


_ OAR-2006-0510. Clearly mark the part 


or all of the information that you claim 
to be CBI. For CBI information in a disk 
or CD ROM that you mail to EPA, mark 
the outside of the disk or CD ROM as 
CBI and then identify electronically 
within the disk or CD ROM the specific 
information that is claimed as CBI. In 
addition to one complete version of the 
comment that includes information 
claimed as CBI, a copy of the comment 
that does not contain the information 
claimed as CBI must be submitted for 
inclusion in the public docket. 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 


C. Where can I get a copy of this 
document and other related 
information? 


In addition to being available in the 
docket, an electronic copy of these 
proposed actions will also be available 
on the Worldwide Web (WWW) through 
the Technology Transfer Network 
(TTN). Following signature, a copy of ° 
the proposed actions will be posted on 
the TTN’s policy and guidance page for 
newly proposed or promulgated rules at 
the following address: http:// 
www.epa.gov/ttn/oarpg/. The TTN 
provides information and technology 
exchange in various areas of air 
pollution control. 


Background Information for 


Proposed Area Source Standards 


Section 112(d) of the Clean Air Act 
(CAA) requires us to establish NESHAP 
for both major and area sources of 
hazardous air pollutants (HAP) that are 
listed for regulation under CAA section 
112(c). A major source is a stationary 
source that emits or has the potential to 
emit 10 tons per year (tpy) or more of 
any HAP or 25 tpy or more of any 
combination of HAP. An area source is 
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a stationary source that is not a major 
source (i.e., an area source does not emit 
and does not have the potential to emit 
either 10 tpy or more of any single HAP 
or 25 tpy or more of any combination of 
HAP). 

Requirements for area sources are 
described in CAA sections 112(c)(3) and 
112(k). These provisions direct EPA (1) 
to identify not less than 30 HAP that 
present the threat to public health in the 
largest number of urban areas and (2) to, 
identify sufficient aréa source categories 
to ensure that sources representing 90 
percent or more of the emissions of each 
of the 30 “‘listed”” HAP (“‘urban HAP”’) 
are subject to regulation. We 
implemented these listing requirements 
through the Integrated Urban Air Toxics 
Strategy (64 FR 38715, July 19, 1999).? 

However, EPA has not completed the 
required regulatory action for all of the 
listed area source categories. Pursuant to 
CAA section 304, Sierra Club brought 
suit in the district court for the District 
of Columbia to compel EPA to complete 
this action (Sierra Club v. U.S. 
Environmental Protection Agency, no. 
01-1537, DC Cir.). On March 31, 2006, 
the court issued an order requiring, 
among other things, that we complete 
regulatory action for a specified number 
of area source categories every 6 months 
starting December 15, 2006, and 
complete regulatory action of all 
remaining categories by June 15, 2009. 
The order requires that, by December 
15, 2006, we complete regulatory action 
for four area source categories. The four 
area source categories that we have 
selected to meet this obligation and are 
therefore subject of this proposal are as 
follows: (1) Primary Copper Smelting; 
(2) Secondary Copper Smelting; (3) 

. Polyvinyl Chloride and Copolymers 
Production; and (4) Primary Nonferrous 
Metals—Zinc, Cadmium, and Beryllium. 

On June 26, 2002, we amended the 
area source category list by adding 
additional source categories, including 
Polyvinyl Chloride and Copolymers 
Production, Secondary Copper 
Smelting, and Cadmium Refining and 
Cadmium Oxide Production source 
categories (67 FR 43112, 43113). On 
November 22, 2002, we further 
amended the category- list by, among 
other things, adding Primary Copper 
Smelting (67 FR 70427, 70428). We also 
expanded the Cadmium Refining and 
Cadmium Oxide Production source 
category to include primary zinc and 
beryllium production and renamed the 
category accordingly as Primary 


1Since its publication in the Integrated Urban Air 
Toxics Strategy in 1999, the area source category 
list has undergone several amendments. 


Nonferrous Metals—Zinc, Cadmium, 
and Beryllium. 

The inclusion of each of the four 
source categories on the area source 
category list is based on data from the 
CAA section 112(k) inventory, which 
represents 1990 urban air data. The 
Polyvinyl Chloride and Copolymers 
Production source category listing was 
based on viny! chloride emissions. The 
Primary Copper Smelting source 
category listing was based on HAP metal 
emissions (arsenic, cadmium, 
chromium, lead, and nickel), while 
Secondary Copper Smelting was based 
on HAP emissions of cadmium, lead, 
and dioxin. The listing of the Primary 
Nonferrous Metals-Zinc, Cadmium, and 
Beryllium source category was based on 
emissions of arsenic, cadmium, lead, 
manganese, and nickel. 

Section 112(k)(3)(B) of the CAA 
requires that EPA ensure that sources 
representing 90 percent of the emissions 
of each of the 30 urban HAP are subject 


to standards pursuant to section 112(d). 


Under CAA section 112(d)(5), the 
Administrator may, in lieu of standards 
requiring maximum achievable control 
technology (MACT) under section 
112(d)(2), elect to promulgate standards 
or requirements for area sources “which 
provide for the use of generally 
available control technologies [‘““GACT”’} 
or management practices by such 
sources to reduce emissions of 
hazardous air pollutants.”’ Under 
section 112(d)(5), the Administrator has 
the discretion to use GACT in lieu of 
MACT. Pursuant to section 112(d)(5), I 
have decided not to issue MACT 
standards and concluded that GACT is 
appropriate for these four source 
categories. 

Legislative history describes GACT as 
standards reflecting application of ; 
generally available control technology, 
that is, “methods, practices and 
techniques which are commercially 
available and appropriate for 
application by the sources in the 
category considering economic impacts 
and the*technical capabilities of the 
firms to operate and maintain the 
emissions control systems” (Senate 
Report Number 101-228, December 20, 
1989). In addition to technical 
capabilities of the facilities and 
availabilities of control measures, 
legislative history suggests that we may 
consider costs and economic impacts in 
determining GACT, which is 
particularly important when developing 
regulations for source categories that 
may have few establishments and many 
small businesses, or when determining 
whether additional control is necessary 
for sources with emissions that are 


already well controlled as a result of 
other existing or applicable standards. 

Existing facilities in three of these 
source categories are currently well 
controlled as a result of State and 
nationa! standards and permitting 
requirements for criteria pollutants that 
obtain co-control of HAP. There are no 
existing sources in the secondary copper 
smelting source category. New and 
existing area sources of polyvinyl 
chloride (PVC) and copolymer plants 
are subject to the National Emission 
Standard for Vinyl Chloride (40 CFR 
part 61, subpart F). The vinyl! chloride 
standard requires that new and existing 
area sources also comply with the 
National Emission Standard for 
Equipment Leaks (Fugitive Emission 
Sources) in 40 CFR part 61, subpart V. 
New and existing area sources that 
process beryllium ore, beryllium, 
beryllium oxide, beryllium alloys, or 
beryllium-containing waste are subject 
to the National Emission Standard for 
Beryllium (40 CFR part 61, subpart C). 
One of the two primary zinc production 
area sources is subject to the new source 
performance standard (NSPS) at 40 CFR 
part 60, subpart Q, and primary copper 
smelting area sources are subject to the 
NSPS at 40 CFR part 60, subpart P. 
These NSPS, as well as other applicable 
Federal and State requirements, are 
incorporated into and enforced under 
these primary zinc production and 
primary copper smelting area sources’ 
title V permits. 

Except for dioxin emissions from 
secondary copper smelting, the urban 
HAP emissions from the three area 
source categories for nonferrous metals 
are all metal HAP. Under the Federal 
standards mentioned above that are 
applicable to these three categories, we 
are able to control the urban metal HAP 
emissions by controlling emissions of 
particulate matter (PM), which provide 
co-control of the HAP metals for PM. 
The Secondary Copper Smelting source 
category does not have any existing 
plants—plants that were operating in 
1990 have permanently closed, and no 
new plants have started. As discussed in 
more detail in sections III through VI of 
this preamble, we conclude that, with 
the exception of secondary copper 
smelting, GACT is equivalent to the 
levels of control that are currently 
required and being implemented by 
sources in the other three categories. 
Because there is not currently any, nor 
is there expected to be any existing 
source of secondary copper smelting, we 
are not proposing a standard for existing 
sources but are proposing a standard for 
new area sources of secondary copper 
smelting. 


| 
| 
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III. Proposed NESHAP for Polyvinyl ; 
Chloride and Copolymers Production 
Area Sources 


A. What area source category is affected 
by the proposed NESHAP? 


The Polyviny! Chloride and 
Copolymers Production area source 
category includes facilities that 
polymerize vinyl chloride monomer 
alone or in combination with other 
materials to produce PVC and | 
copolymers. Sources in this area source 
category are currently subject to the 
National Emission Standard for Vinyl 
Chloride (40 CFR part 61, subpart F). 
The vinyl chloride standard applies to 
all new and existing major and area 
sources of PVC and copolymer 
production. 


We estimate that there are 
approximately 28 major sources of PVC 
and copolymer production facilities 
operating in the U.S. Although we do 
not know of any existing area sources in 
this category, we cannot say 
conclusively that there are not and 
never will be any area sources in this 
category. Consequently, we are 
proposing standards for both new and 
existing area sources. We are requesting 
comments on whether there are or ever 
will be any area sources in this source 
category. 


B. What HAP are emitted from polyvinyl 
chloride and copolymers production? 


The resins used to make PVC and > 
copolymer products are produced in 
batch reactor processes where vinyl 
chloride is polymerized with itself as a 
homopolymer or copolymerized with 
varying amounts of vinyl acetate, 
ethylene, propylene, vinylidene 
chloride, or acrylates. The resulting 
resins are generally dried into nontoxic 
powders or granules that are 
compounded with auxiliary ingredients 
and converted into a variety of plastic 
end products. These end products can 
be used in a large number of 
applications, including latex paints, 
coatings, adhesives, clear plastics, rigid 
‘plastics, and flooring. 

The urban HAP emitted from PVC and 
copolymer production is vinyl chloride, 
which is used as a primary feedstock. 
The copolymer feedstocks (e.g., vinyl 
acetate and vinylidene chloride) are also 
HAP under CAA section 112(b) but are 
not listed as urban HAP. HAP may be 
released from an opening or leak in the 
process equipment. Residual HAP (i.e., 
unreacted vinyl chloride) in the product 
may also become airborne. 


C. What are the proposed requirements 
for area sources? 


1. Applicability and Compliance Dates 


The proposed NESHAP apply to both 
new and existing PVC and copolymer 
plants that are area sources. Because 
existing area sources, if there are any, 
would already be operating subject to 
emissions limits and work practice 
standards that are the same as those in 
this proposed NESHAP, we are 
proposing that owners or operators of 
existing sources comply with all the | 
requirements of the area source 
NESHAP by [Date of publication of the 
final rule in the Federal Register]. The 
owner or operator of a new source 
would be required to comply with the 
area source NESHAP by [DATE OF 
PUBLICATION OF THE FINAL RULE 
IN THE Federal Register] or at startup, 
whichever is later. 


2. Emissions Limitations and Work 
Practice Standards 


We are proposing to adopt as the 
NESHAP for the Polyvinyl Chloride and 
Copolymer Production area source 
category 40 CFR part 61, subpart F. 
Subpart F establishes numerical 
emissions limits for reactors; strippers; 
mixing, weighing, and holding 
containers; monomer recovery systems; 
emissions sources following the 
stripper(s); and reactors used as 
strippers. Subpart F also establishes 
both emissions limits and work practice 
requirements that apply to discharges 
from manual vent valves on a PVC 
reactor and relief valves in vinyl 
chloride service, fugitive emissions 
sources, and equipment leaks. Subpart F 
requires a new or existing source to 
comply with the requirements at 40 CFR 
part 61, subpart V for the control of 
equipment leaks. 


3. Compliance Requiréments 


We are proposing to include in this 
proposed NESHAP the monitoring, 
testing, recordkeeping, and reporting 
requirements in 40 CFR part 61, subpart 
F. The proposed NESHAP requires a 
vinyl chloride continuous emissions 
monitoring system (CEMS) for the 
regulated emissions sources (except for 
sources following the stripper) and for 
any control system to which reactor 
emissions or fugitive emissions must be 
ducted. Plants using a stripper to 
comply with the NESHAP must also 
determine the daily average vinyl 
chloride concentration for each type of 
resin. The proposed NESHAP requires 
the owner or operator to submit 
quarterly reports containing information 
on emissions or resin concentrations . 
that exceed the applicable limits. 


Records are required to demonstrate © 
compliance, including a daily operating 
log for each reactor. Plants also would 
be required to comply with the testing, 
monitoring, recordkeeping, and 
reporting requirements in the part 61 
General Provisions (40 CFR part 61, 
subpart A). We are also proposing that 
the owner or operator comply with the 
requirements for startup, shutdown, and 
malfunction (SSM) plans and reports in 
40 CFR 63.6(e)(3). We have explicitly 
identified in the proposed NESHAP the 


_ applicable General Provisions of both 40 


CFR parts 61 and 63. 


D. What is our rationale for selecting the 
proposed standards for area sources? 


1. Selection of Proposed Standards 


Stripping is the primary control 
measure used at major sources of PVC 
and copolymer production facilities to 
control HAP emissions and meet the 
vinyl chloride emissions limits required ~ 
by 40 CFR part 61, subpart F, which 
applies to both major and area sources 
in this category. Stripping at the 
production stage to recover unreacted 
feedstock reduces the air emissions from 
the product by reducing the residual 
HAP in the product. In addition to 
stripping, other HAP control measures 
that may be employed to meet the 
subpart F standards include: (1) 
operating under a closed-vent system 
with add-on control (e.g., flare) to 
incinerate HAP gases not returning to 
the process, and (2) minimizing the 
presence of HAP before opening a 
reactor or piece of process equipment 
containing viny! chloride monomer and 
other HAP. Subpart F also requires 
facilities to comply with the work 
practice standards for ongoing leak 
detection and repair prescribed in 40 
CFR part 61, subpart V. As shown in 
major source facilities, these 
conventional control techniques and 
work practices are readily available and 
highly effective in controlling vinyl 
chloride emissions at PVC and 
copolymer production facilities. 
Although we are not aware of any 
existing area source, we have no reason 
to believe that the conventional control 
techniques employed at major sources 
to meet the emissions limits and work 
practice standards in subpart F are 
infeasible, impractical, or inappropriate 
for area sources. Therefore, we have 


_ determined that the emissions control 


requirements at 40 CFR part 61, subpart 
F represent GACT for new and existing 
sources in the Polyvinyl Chloride and 
Copolymer Production area source 
category. 
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2. Selection of Proposed Compliance. | 
Requirements 

We have reviewed the compliance 
requirements in the vinyl chloride 
standard and part 61 General Provisions 
applicable to this proposed NESHAP 
and concluded that these requirements 
are sufficient to ensure compliance with 
the proposed emissions limits and work 
practice standards. Therefore, we are 
including the part 61, subpart F 
performance test, monitoring 
requirements, and recordkeeping 
requirements in this proposed rule. 

The General Provisions applicable to 
the subpart F standard (40 CFR part 61, 
subpart A), are necessary for effective 
application of the subpart F standard 
and are therefore incorporated into this 
proposed rule as well. We are also 
incorporating certain provisions in the 
General Provisions of part 63, subpart A 
to address aspects of this proposed rule 
not covered by the part 61 General 
Provisions. Specifically, we need to 
incorporate certain provisions in §§ 63.1 
and 63.5 of the part 63 General 
Provisions which delineate 
applicability, construction, and 
reconstruction. However, we are not 
applying provisions within 40 CFR 63.1 
and 63.5 that are already covered by 
part 61 General Provisions. We are 
proposing to apply the provisions in 40 
CFR 63.1(a) except for the provisions in 
40 CFR 63.1(a)(11) and (12) regarding 
notices, time periods, and postmarks; 40 
CFR 63.1(b) except paragraph (b)(3); 40 
CFR 63.1({c); 40 CFR 63.1(e); and 40 CFR 
63.5 except for the references to 40 CFR 
63.6 for compliance procedures and the 
references to 40 CFR 63.9 for 
notification procedures. Because the 
part 61 General Provisions do not 
include requirements for SSM plans and 
reports, we are also proposing to require 
the owner or operator of a new or 
existing area source to comply with the 
SSM requirements in 40°CFR 63.6(e)(3) 
except for the requirement in 40 CFR 
63.6(e)(3)(ix) to include the SSM 
provisions in the title V permit. 


E. What is our rationale for exempting 
polyvinyl chloride and copolymers 
production area sources from the CAA 
title V permit requirements? 

Section 502(a) of the CAA provides 
that EPA may exempt one or more area 
sources from the requirements of title V 
if EPA finds that compliance with such 
requirements is “impracticable, | 
infeasible, or unnecessarily 
burdensome” on such area sources. EPA 
must determine whether to exempt an 
area source from title V at the time-we 
issue the relevant section 112 standard 
(40 CFR 70.3(b)(2)). We are proposing in 


this action to exempt PVC and 
copolymers production area sources 
from the-requirements of title V. PVC 
and copolymers production area sources 
would not be required to obtain title V 
permits solely as a function of being the 
subject of the proposed NESHAP; 
however, if they were otherwise 
required to obtain title V permits, such 
requirement(s) would not be affected by 
the proposed 

Consistent with the statute, EPA has 
found that compliance with title V 
permitting is “unnecessarily 
burdensome” for PVC and copolymers 
production area sources. EPA’s inquiry 
into whether this criterion was satisfied 
was based primarily upon consideration 
of the following four factors: (1) 
Whether title V would result in 
significant improvements to the 
compliance requirements that we are 
proposing for this area source category; 
(2) whether title V permitting would 
impose a significant burden on these 
area sources and whether that burden 
would be aggravated by any difficulty 


. these sources may have in obtaining 


assistance from permitting agencies; (3) 
whether the costs of title V permitting 
for these area sources would be 
justified, taking into consideration any 
potential gains in compliance likely to 
occur for such sources; and (4) whether - 
there are implementation and 
enforcement programs in place that are 
sufficient to assure compliance with this 
NESHAP without relying on title V 

Tmits. 

Additionally, EPA also considered, 
consistent with the guidance provided 
by the legislative history of CAA section 
502(a),2 whether exempting PVC and 
copolymers production area sources 
would adversely affect public health, 
welfare or the environment. We first 
determined the extent to which these 
factors were present for this area source 
category. We then determined whether 
those factors collectively demonstrated 
that compliance with title V 
requirements would be unnecessarily 
burdensome for PVC and copolymer 
production area sources. 

The first factor is whether title V 
would result in significant 
improvements to the compliance 
requirements we are proposing for this 


_ area source category. We looked at the 


compliance requirements of the 
proposed NESHAP to see if they were 
substantially equivalent to the 


2 The legislative histroy of section 502(a) suggests 
that EPA should not grant title V exemptions where 
doing so would adversely affect public health, 
welfare, or the environment. (See Chafee-Baucus 
Statement of Senate Managers, Environment and 
Natural Resources Policy Division 1990 CAA Leg. 
Hist. 905, Compiled November, 1993.) 


monitoring, recordkeeping and 
reporting requirements of title. V (see 40. 
CFR 70.6 and 71.6) that we believe are’ 
important for assuring compliance with 
the NESHAP. The purpose of this 
review was to determine if title V is 
“unnecessary” to improve compliance 
with this NESHAP. A finding that title 
V would not result in significant 
improvements to the compliance 
requirements in the proposed NESAHP 
would support a conclusion that title V 
permitting is “unnecessary” for area 
sources in this category. One way that 
title V may improve compliance is by 
requiring monitoring (including 
recordkeeping designed to serve as _ 
monitoring) to assure compliance with 
the emission limitations and control 
technology requirements imposed in the 
standard. The authority for adding new 
monitoring in the permit is in the 
“periodic monitoring” provisions of 40 
CFR 70.6(a)(3)(i)(B) and 40 CFR 
71.6(a)(3)(i)(B), which allow new 
monitoring to be added to the permit 
when the underlying standard does not 
already require ‘periodic testing or 
instrumental or noninstrumental 
monitoring (which may consist of 
recordkeeping designed to serve as 
monitoring).” In addition, title V 


- imposes a number of recordkeeping and 


reporting requirements that may be 
important for assuring compliance. _ 
These include requirements for a 
monitoring report at least every 6 
months, prompt reports of deviations, 
and an annual compliance certification. 
See 40 CFR 70.6(a)(3) and 40 CFR 
71.6(a)(3), 40 CFR 70.6(c)(1) and 40 CFR 
71.6(c)(1), and 40 CFR 70.6(c)(5) and 40 
CFR 71.6(c)(5). 

_ To determine whether title V permits 
would add significant compliance 
requirements to the proposed NESHAP 
for PVC and copolymer area sources, we 
compared the title V monitoring, 
recordkeeping, and reporting 
requirements mentioned above to those 
requirements in the proposed NESHAP 
for the Polyvinyl Chloride and 
Copolymer Production area source 
category, which adopts the compliance 
requirements in the National Emission 
Standard for Vinyl Chloride. See 40 CFR 


_ 61.60. We also reviewed the part 61 


compliance requirements (specifically 
40 CFR 61.67 through 61.71) applicable 
to this proposed NESHAP. The 
proposed NESHAP would require a 
viny! chloride CEMS for the regulated 
emissions sources (except for sources 
following the stripper) and for any 
control system to which reactor 
emissions or fugitive emissions must be 
ducted. Plants using a stripper to 
comply with the NESHAP must also 
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determine the daily average vinyl] © 
chloride concentration for each type of 
resin. Because both the continuous and 
noncontinuous monitoring methods 
required by the proposed NESHAP 
would provide periodic monitoring, title 
V would not add any monitoring to the 
proposed NESHAP. 

e also considered the extent to 
which title V could enhance compliance 
for area sources through recordkeeping 
or reporting requirements, including 
title V requirements for a 6-month 
monitoring report, deviation reports, 
and an annual compliance certification 
in 40 CFR 70.6 and 71.6. The proposed 
NESHAP requires the owner or operator 
to submit quarterly reports containing 
information on emissions or resin 
concentrations that exceed the 
applicable limits. Records are required 
to demonstrate compliance, including a 
daily operating log for each reactor, all 
emissions measurements, and leak 
detection and repair. The information 
required in the proposed NESHAP is 

‘similar to the information that must be 
provided in the deviation reports and 
semiannual monitoring reports required 
under 40 CFR 70.6(a)(3) and 40 CFR 
71.6(a)(3). The proposed NESHAP does 
not require an annual compliance 
certification report, which is a 
requirement of a title V permit. See 40 
CFR 70.5(c)(9)(iii) and 40 CFR 
71.6(c)(5)(i). EPA believes that the 
annual certification reporting 
requirement is not a significant 
compliance requirement because the 
quarterly reports are’adequate to ensure 
compliance. 

The monitoring, recordkeeping and 
reporting requirements in the proposed 
NESHAP for the Polyvinyl Chloride and 
Copolymers Production area source 
category are substantially equivalent to . 
such requirements under title V. 
Therefore, we conclude that title V 
would not result in significant 
improvements to the compliance 
requirements we are proposing for this 
area source Category. 

The second factor we considered is 
whether title V permitting would 
impose significant burdens on these 
area sources and whether that burden 
would be aggravated by any difficulty 
these sources may have in obtaining 
assistance from permitting agencies. The 
information collection request (ICR) for 
parts 70 and 71 describes the title V 
burdens and costs in the aggregate, and 
although they do not focus on area 
sources, they do describe the various 
activities undertaken by title V sources, 
including area sources, so many of the 
same burdens and costs described in the 
ICR will also apply to area sources. 
Some examples of this burden include 


reading and understanding permit 
program guidance and regulations, | 
completing the permit application, 
preparing and submitting applications 
for permit revisions every 5 years, and 
paying permit fees. We believe that this 
cost is a significant burden for these 
area sources based on our general 
assessment of this area source category. 
The third factor we considered is 
whether the costs of title V permitting 
for these area sources would be 
justified, taking into consideration any 
potential gains in compliance likely to 
occur for such sources. We found above 
that the costs of title V would be a 
significant burden on these area sources. 
Also, based on our consideration of 
factor 1 (described above) and factor 4 
(described below), we did not identify 
potential gain in compliance with this 
proposed NESHAP from title V 
permitting. Therefore, we conclude that 
the costs of title V permitting for this 
area source category are not justified. 
The fourth factor we considered is 
whether there are implementation and 
enforcement programs in place that are 
sufficient to assure compliance with this 
NESHAP without relying on title V 
permits. A conclusion that this criteria 
can be met would support a conclusion 
that Title V permitting is “unnecessary” 
for these area sources. See 70 FR 15254. 
There are State programs in place to 
enforce this area source NESHAP. We 
believe that these programs are 
sufficient to assure compliance with this 
NESHAP. In addition, EPA retains 
authority to enforce this NESHAP 


- anytime under CAA sections 112, 113 


and 114. In light of the above, we 
conclude that title V permitting is 
“unnecessary” to assure compliance 
with this NESHAP because the statutory 
requirements for implementation and 
enforcement of this NESHAP by the 
delegated States and EPA are sufficient 
to assure compliance with this area 
source NESHAP, in all parts of the U.S., 
without title V permits. In addition, 
small business assistance programs 
required by CAA section 507 may be 
used to assist area sources that have 
been exempted from title V permitting. 
Also, States and EPA often conduct 
voluntary compliance assistance, 
outreach, and education programs 
(compliance assistance programs), 
which are not required by statute. These 
additional programs supplement and 
enhance the success of compliance with 
this area source NESHAP. In light of all 
of the above, we conclude that there are 
implementation and enforcement 
programs in place that are sufficient to 


assure compliance with this NESHAP 


without relying’on title V permitting. 


In addition to evaluating whether 
compliance with title V requirements is 
“unnecessarily burdensome”’, EPA also 
considered, consistent with guidance 
provided by the legislative history of 
section 502{a), whether exempting PVC 
and copolymer production area sources 
from title V requirements would 
adversely affect public health, welfare, 
or the environment. One of the primary 
purposes of the title V permitting 
program is to clarify, in a single 
document, the various and sometimes 
complex regulations that apply to 
sources in order to improve 
understanding of these requirements 
and to help sources to achieve 
compliance with the requirements. In 
this case, however, we do not believe 
that a title V permit is necessary for us 
to understand all requirements 
applicable to PVC and copolymers . 
production area sources. To our 
knowledge, currently the only 
applicable requirements to these area 
sources are 40 CFR part 61, subpart F. 
This proposal would not add new 
requirements to PVC and copolymers 
production area sources. We have 
determined that the subpart F 
requirements reflect GACT and thus 
adopted them in this proposed rule. 
Furthermore, we do not find subpart F 
standards to be very complicated to 
understand or implement. For these 
reasons, we do not find that title V 
permitting is necessary to improve 
understanding of and achieve 
compliance with these standards. 
Therefore, we conclude that exempting 
these area sources from title V 
permitting requirements in this 
proposed rule would not adversely 
affect public health, welfare, or the 
environment. 

Based on the above analysis, we 
conclude that title V permitting would 
be “unnecessarily burdensome” for PVC 
and copolymer production area sources. 
We are, therefore, proposing that this 
area source category be exempt from 
title V permitting requirements. 


IV. Proposed NESHAP for Primary 
Copper Smelting Area Sources 


A. What area source category is affected 
by the proposed NESHAP? 


1. Source Category Description 


Copper metal produced directly from 
copper ore is referred to as ‘‘primary 
copper.” The primary copper smelting 
source category includes facilities that 
produce copper from copper sulfide ore 
concentrates using a pyrometallurgical 
process. 

Currently, there are three primary 
copper smelters operating in the U.S. 
Two of these smelters are major sources 


| 
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of HAP emissions and are subject to the 
NESHAP for primary copper smelters in 
40 CFR part 63, subpart QQQ. The third. 
smelter is an area source and is not 
subject to the NESHAP in subpart QQQ, 
which only applies to major sources. 

Each of the three primary copper 
smelters is locatéd in relatively close 
proximity to the copper mines 
supplying the copper ore. Copper ore 
excavated from mines is beneficiated to 
produce copper ore concentrate. The ore 
concentrates are first dried to reduce the 
moisture content. The dried concentrate 
then is blended with fluxes and 
secondary copper-bearing materials. 
This mixture is fed to a flash smelting 
furnace where the ore is melted and 
reacts to produce copper matte, a 
molten solution of copper sulfide mixed 
with iron sulfide. 

The copper matte from the smelting 
furnace is converted to blister copper 
(approximately 98 percent pure copper) 
by oxidization to remove the sulfur as 
sulfur dioxide (SO) gas and the iron as 
a ferrous oxide slag. The molten slag 
from converting is cooled and may be 
processed in slag concentrators to 
remove residual copper before on-site 
disposal. The SO gases from smelting 
and converting are vented to a sulfuric 
acid plant. Copper converting is 
conducted as a batch process in which 
molten matte is charged to large 
horizontal, cylindrical vessels or as a 
continuous process in which solid matte 
granules are fed to a flash smelting 
furnace-like vessel. 

Molten blister copper is transferred 
from the converting vessel to an anode 
furnace for refining to further remove 
residual impurities and oxygen. The 
blister copper is reduced in the anode 
furnace to remove oxygen, typically by 
injecting natural gas and steam to 
‘produce a high purity copper. The 
molten copper from the anode furnace 
is poured into molds to produce solid 
copper ingots called anodes. The anode 
copper is sent to a copper refinery, 
either on-site or at another location, 
where it is further purified using an 
electrolytic process to obtain the high- 
purity copper that is sold as a product. 

The overall function of a primary 
copper smelter, regardless of the 
technologies used, is to produce anode 
copper from copper ore concentrates. 
However, there are key differences 
between how the anode copper is 

produced at a smelter using flash copper 
converting technology compared to 
smelters use batch copper converting 
technology. These differences allow a 
smelter using flash copper converting 
technology to have inherently lower 
potential HAP emissions than a smelter 


using batch copper converting 
technology. 


2. Existing Sources 


The primary copper smelter that is an 
area source uses flash copper converting 
technology. At this smelter, molten 
copper matte tapped from a flash 
smelting furnace is not transferred as 
molten material directly to the 
converting vessel as is performed at the 
two major source smelters that use batch 
copper converting technology. Instead, 
the matte is first quenched with water 
to form solid granules of copper matte. 
These matte granules are then ground to 
a finer texture and fed to the flash 
converting furnace. This furnace differs 
significantly in design and operation 
from the cylindrical batch converters 
operated at the other U.S. smelters. 
Also, only one flash converting furnace 
is needed at the area source smelter 
compared to multiple batch copper 
converter vessels at the other smelters. 

Most of the process fugitive emissions 
associated with smelters using batch 
copper converting do not occur in the 
flash copper converting process. There 
are no crane transfers of molten material 
in open ladles between the smelting, 
converting, and anode refining 
departments. In addition, because flash 
copper converting is conducted in an 
enclosed vessel as a continuous process, 
no process off-gases escape capture, 
which occurs during the cyclic rolling- 
out of the batch.copper converters for 
charging, skimming, and pouring. 

While potential HAP emissions are 
overall lower from flash copper 
converting due to the elimination of 
emissions points, the blister copper 
produced by the continuous flash 
copper converter may contain higher 
levels of residual metal HAP impurities 
than that produced by the batch copper 

converting technology. At the smelter 
using flash copper converting, however, 
the anode furnaces and casting 
operations are vented to emissions 
control equipment that is effective in 
controlling metal HAP emissions from 
these processes that follow the flash 
copper converting process. 


3. New Sources 


Record-high commodity prices for 
refined copper are motivating 


companies to expand copper production 


capacity in the U.S. and other countries 
to meet higher demand. The 
announcement of several new copper 
mine projects in the southwestern U.S. 
indicates that primary copper 


* production will be increasing in the 


foreseeable future. For example, three 
copper mine projects currently are 
planned for development in 


southeastern Arizona. Production at two 
of these mines is planned to start within 
the next several years. 

Increased copper mine development. 
in the U.S. does not automatically 
trigger the building of new primary 
copper smelters. For instance, there 


* have been no announcements that new 


smelters are planned to be built or 
would be necessary to process the 
copper ore from the new mine 
developments. The output’ from these 
new mines will probably be processed 
using the alternative hydrometallurgical 
process because of economic and 
technological advantages. This wet 
process involves leaching, solvent 
extraction, and electrowinning steps 
instead of the high temperature smelting 
and converting steps used for the 
pyrometallurgical process. 

The hydrometallurgical process is 
conducted in facilities built near the 
mine site. This process is preferable for 
low copper content ores because of 
lower production costs compared to the 
costs of smelting and refining the ore. 


-Further, because it is a wet process and 


does not use any operations involving 
high temperatures and the handling of 
molten materials, the potential for 
emission of HAP metals to the 
atmosphere is very low. 
Hydrometallurgical processes are not 
included in the Primary Copper 
Smelting area source category. 

Although smelters will not be used in 
association with the new mining 
projects mentioned above, we recognize 
that the record-high commodity prices 
for refined copper may encourage 
construction of new primary copper 
smelters in the U.S. Currently, copper 
smelting technologies other than the 
batch and flash copper converting 
technologies are commercially available 
and are being selected for new smelters 
in other countries. Because these 
smelting technologies are more 
technologically advanced and cost 
effective in producing copper than the 
technologies currently employed at the 
three existing U.S. smelters, they would . 
likely be used in the U.S. if new 
smelters are constructed. 


B. What HAP are emitted from primary 
copper smelters? 


Metals other than copper naturally 
occur in copper ore deposits, and some 
of these metals are listed as HAP under 
CAA section 112(b). In general, the HAP 
metals that have been found in larger 
quantities in copper ore mined and 
smelted in the U.S. are lead and arsenic. 
Lesser quantities of antimony, 
beryllium, cadmium, chromium, cobalt, 
manganese, mercury, nickel, and 
selenium have also been detected. As 
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previously mentioned, the primary 
copper smelting area source category 
was listed for regulation under CAA 
sections 112(c)(3) and 112(k)(3)(B) due 
to emissions of the urban HAP arsenic, 
cadmium, chromium, nickel, and lead. 

HAP metals in the copper ore are 
released into the atmosphere in the form 
of PM during certain high temperature 
operations. The composition and 
quantity of the potential HAP emissions 
from a given smelter are directly related 
to the level of metal impurities in the 
copper concentrate processed at the 
smelter. 


C. What are the proposed requirements 
for area sources? 


1. Applicability and Compliance Dates 


The proposed NESHAP applies to 
each new or existing primary copper 
smelter that is an area source of HAP. 
Because the one existing area source is 

already operating subject to PM control 
requirements that are the same as those 
in this proposed NESHAP, we are 
proposing that an existing affected 
source comply by [DATE OF 
PUBLICATION OF THE FINAL RULE 
IN THE Federal Register]. A new 
affected source would be required to 
comply by [DATE OF PUBLICATION 
OF THE FINAL RULE IN THE Federal 
Register] or upon initial startup, 
whichever is later. 


2. Emissions Limits and Work Practice 
Standards 


The owner or operator of an existing 
area source would be required to control 
HAP emissions from copper concentrate 
drying, copper concentrate smelting, 
copper matte drying and grinding, 
copper matte converting, and copper 
- anode refining and casting operations. 
The proposed NESHAP requires that 
gases and fumes generated by these 
processes be captured and vented 
through one or more PM control 
devices. Total PM emissions from the 
captured gas streams from all of these 
processes would be limited on a 
smelter-wide basis to no greater than 
89.5 pounds per hour (lb/hr) as 
determined on a 24-hour average basis. 

Similarly, the owner or operator of a 
new area source would be required to 
control HAP emissions from all primary 
copper smelting processes, including 
but not limited to those processes 
mentioned above that are applicable to 
the new sources’s smelter design. The 
proposed standard requires that gases _ 
and fumes generated by these processes 
at a new source be captured and vented 
through one or more PM control 
devices. However, instead of the 89.5 lb/ 
hr emissions limit, we would require a 


new source to achieve a facility input- 
based emission rate for total PM no 
greater than a daily (24-hour) average of 
0.6 pounds per ton (lb/ton) of copper 
concentrate feed charged to the smelting 
vessel. 

The proposed NESHAP also require a 
secondary gas system for each smelting 
vessel and converting vessel that 
collects the gases and fumes released 
during the molten material transfer 
operations and conveys the collected 
gas stream to a control device. Capture 
systems that collect gas and fumes and 
convey them to a control device also 
would be required for operations in the 
anode refining and casting department. 


3. Compliance Requirements 


For existing area sources, we are 
proposing to apply the testing, 
monitoring, recordkeeping, and 
reporting requirements for PM 
emissions currently applicable to the 
only existing area source smelter. 
Compliance with the proposed 
emissions limit for existing area sources 
would be based on the daily average PM 
emissions measured by a PM CEMS. 
The owner or operator would submit 


reports of deviations within two weeks * 


of the date the deviation occurred, 
monthly summaries of monitoring data, 
and semiannual monitoring reports. We 
are also proposing that the owner or 
operator comply with the requirements 
in 40 CFR 63.6(e)(3) for SSM plans and 
reports. 

The owner or operator of an existing 
area source would be required to 
comply with notification requirements 
in 40 CFR 63.9 of the General Provisions 
(40 CFR part 63, subpart A). In the 
notification of compliance status 
required in 40 CFR 63.9(h), the owner 
or operator would be allowed to certify 
initial compliance with the proposed 
emissions limit based on monitoring 
data collected during the previous 
month. The owner or operator would 
also certify initial compliance with the 
work practice standards. 

The owner or operator of a new 
primary copper smelter would be 
required to install, operate, and 
maintain a CEMS to measure and record 
PM concentrations and gas stream flow 
rates for each emissions source subject 
to the emissions limit. The proposed 
NESHAP requires that the PM CEMS 
meet EPA Performance Specification 11 
(40 CFR part 60, appendix B). A device © 
to measure and record the weight of the 
copper concentrate feed charged to the 
smelting furnace each day also would be 
required. The owner or operator would 
be required to continuously monitor PM 
emissions, determine and record the 
daily (24-hour) value for each day, and 


calculate and record the daily average 
pounds of total PM per ton of copper 
concentrate feed charged to the smelting 
furnace. A monthly summary report of 
the daily averages of PM per ton of 
copper concentrate feed charged to the 
smelting vessel also would be required. » 
All notification, monitoring, testing, 
operation and maintenance, 
recordkeeping, and reporting 
requirements of the part 63 General 
Provisions would apply to the owner or 
operator of a new source. 


D. What is our rationale for selecting the 
proposed standards for area sources? 


1. Selection of Pollutants 


The HAP emissions from primary 
copper smelters originate primarily from 
metal impurities that naturally occur in 
copper ore concentrates. During the 
smelting process and the subsequent 
converting process to produce blister 
copper, these HAP metal species either 
are eliminated in the molten slag tapped 
from the process vessels or are 
vaporized and discharged in the off- 
gases vented from the vessels. HAP 
metals may also be emitted from other 
processes that contain molten materials, 
such as anode refining and the casting 
operation. Upon cooling of the process 
off-gas, the volatilized HAP metal 
species condense, form aerosols, and 
behave as PM. 

The composition and amounts of 
metal HAP in the copper ore 
concentrates can vary from one smelter 
to another, as well as over time at 
individual smelters depending on the 
ore deposit from which the copper ore 
concentrate is obtained. This inherent 
variability and unpredictability of the 
metal HAP compositions and amounts 
in copper ore concentrates have a 
material effect on the composition and 
amount of HAP metals in the process 
off-gas emissions at the smelter. As a 
result, establishing individual 
numerical emissions limits for each 
HAP metal species is difficult given the 
level of uncertainty about the individual 
metal HAP compositions of the copper 
ores processed at a smelter. 

An emissions characteristic common 
to all smelters and similar source 
categories is that metal HAP are a 
component of the PM contained in the 
process off-gas discharged from 
smelting, converting, anode refining, 
and casting operations. Emissions limits 
established to achieve control of PM 
will also achieve control of metal HAP 
other than mercury. Consequently, we 
chose to use PM as a surrogate for the 
urban HAP, which are metal HAP, in 
establishing emissions limits. This 
approach is consistent with the 
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approach we used for the emissions 
limits established in the NESHAP for 
primary copper smelters in 40 CFR part 
63, subpart QQQ. 

2. Selection of Proposed Standards 


We are aware of only one existing 
primary copper smelter that is an area 
source. This smelter was built in the 
mid-1990’s and uses flash copper 
converting technology. The smelter was 
originally designed to use the most 
advanced controls that were available at 
that time to achieve emissions 
reductions that met or exceeded levels 
required to comply with the existing 
State and Federal requirements to 
control PM emissions. Extensive 
emissions controls and work practices 
are used for all process and fugitive PM 
emissions sources at this smelter to 
control PM and therefore metal HAP 
emissions. 

The existing area source smelter 
operates emissions control systems that 
capture and control off-gases from the 
copper concentrate drying, smelting, 
converting, and anode refining and 
casting operations. All process gases 
from these copper smelting operations 
are routed to control devices (for many 
sources, a series of control devices) that 
achieve high-efficiency removal of PM 
and metal HAP from the gas stream 
before being discharged through a single 
main stack. Also included in the 
combined gas stream vented through 
this main stack are captured gases and 
fumes from the smelting and converting 
furnaces’ tapping ports and launders 
and from the matte drying and grinding 
operations. 

The work practices described above to 
control PM and metal HAP emissions 
are requirements in this area source 
smelter’s current title V permit. The 
smelter’s ability to demonstrate 
compliance with these requirements on 
a long-term basis indicates that the 
facility owner has the technical and 
economic capabilities to implement 
these requirements, which are highly 
effective in controlling PM and metal 
HAP emissions. Therefore, we conclude 
that these requirements reflect GACT for 
primary copper area source smelters. 

The source has a total PM emissions 
limit for the main stack gases. This 
facility-wide PM emissions limit for the 
smelter process off-gases is based on the 
operating practices and the emissions 
control system configurations used at 
this area source smelter. The maximum 
allowable PM emissions level for the 
smelter as measured at the main stack 
is 89.5 lb/hr based on a 24-hour average. 
A continuous sampling system that 
measures PM is installed in the main 
stack. Results from this continuous ~ 


sampler are used to calculate the 24- 
hour average for each day of the month 
with a summary of the 24-hour averages 
reported to the State each month for the 
previous month. 

PM and metal HAP emissions are 
effectively controlled at this existing 
area source by its compliance with the 
facility-wide emissions limit and work 
practice standards mentioned above, 
which are requirements in its title V 
permit. Although these requirements in 
certain aspects are specific to this 
facility, we think it is appropriate to 
adopt these requirements as the 
standards for existing sources of 
primary copper production because this 
is the only existing area source in this 
source category. 

We are not certain that a new smelter 
would use flash copper converting 
technology, and if it did, that it would 
be in the configuration installed at the 
existing smelter. A new smelter may use 
one of the other commercially available 
continuous smelting and converting 
technologies that are based on bath 
smelting technology or an innovative 
new continuous copper smelting and 
converting process that is not yet in 
commercial operation. 

Because a new primary copper 
smelter may use a distinctly different 
converting technology from the flash 
copper converting technology, the 
format of the emissions limit we are 
proposing to adopt as an existing source 
requirement is not appropriate for a new 
source. For reasons set forth below, we 
believe that an input-based emissions 
limit is appropriate for new sources. 

Emissions limits based on production 
levels can be input-based (i.e., based on 
raw materials consumed in making a 
product) or output-based (i.e., based on 
amount of product made). Because the 
composition and quantity of the 
potential metal HAP emissions from a 
given smelter are directly related to the 
level of metal impurities in the copper 
concentrate, we decided that an input- 
based emissions limit would be 
appropriate for new sources. Using the 
nominal design feed charge rate for the 
smelting furnace, we calculated that the 
89.5 lb/hr PM emissions limit for the 
primary copper smelter would 
correspond to an input-based PM 
emissions limit of 0.6 lb/ton of copper. 
concentrate feed. We are proposing that 
compliance with this emissions limit be 
determined on a daily basis. Because ~ 
this input-based emissions limit is 
derived from the 89.5 lb/hr daily 
average emissions limit, it would ensure 
that emissions from a new source are 
limited at a level equivalent to the 
emissions limit for the existing source. 


3. Selection of Proposed Compliance 
Requirements 


For existing area sources, we are 
proposing to adopt the testing, 
monitoring, recordkeeping, and 
reporting requirements for PM 
emissions currently applicable to the 
only existing area source smelter. We 
reviewed these requirements as 
specified in the source’s title V permit 
and concluded that these requirements 
are sufficient to ensure compliance with 
the proposed facility-wide emissions 
limit and work practice standards. 
These requirements include a PM 
CEMS, reports of deviations, monthly 
summaries of monitoring data, and 
semiannual monitoring reports. 

For new area sources, we would apply 
the notification, testing, monitoring, 
operation and maintenance, 
recordkeeping, and reporting 


» requirements in the General Provisions 


(40 CFR part 63, subpart A). The 
General Provisions (40 CFR part 63, 
subpart A) are necessary for effective 
application of the standard for new area 
sources and are therefore incorporated 
into the proposed rule. These 
requirements are sufficient to ensure 
compliance with the proposed 
emissions limit and work practice 
standards. 

Because permit information for the 
existing facility does not identify 
requirements for an SSM plan, we are 
proposing that the owner or operator of 
an existing or new area source be 
required to comply with the SSM 
requirements in 40 CFR 63.6(e)(3). 
Section 63.6(e)(3)(ix) of the General 
Provisions requires that the title V 
permit for a source include provisions 
for an SSM plan. According to Section 
63.6(e)(3)(ix), the permit may fulfill this 
requirement by citing the relevant 
paragraphs of 40 CFR 63.6(e). Revisions 
made to the plan do not constitute 
permit revisions and the elements of the 
plan are not applicable requirements 
under 40 CFR 70.2 and 71.2. 


V. Proposed NESHAP for Secondary 
Copper Smelting Area Sources 


A. What source category is affected by 
the proposed NESHAP? 


1. Source Category Description 


A significant amount of copper metal 
consumed in the U.S. has been 
produced historically by remelting, 
smelting, and refining scrap materials 
containing copper. These scrap 
materials can be recycled post-industrial 
wastes, such as copper trimmings from 
manufacturing processes or post- 
consumer wastes such as recovered old 
consumer products containing copper. 
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Copper metal produced from copper 
scrap is referred to as ‘secondary 
copper.” 

There is a variety of types of copper 
scrap with varying copper contents. 
High-quality unalloyed copper scrap 
often contains more than 99 percent 
copper and is remelted directly. Other 
types of copper scrap have lower copper 
contents and must be processed before 
they can be reused in manufacturing 
copper products. Types of copper scrap 
with lower copper contents include 
scrap from copper alloys (e.g., brass and 
bronze scrap) and industrial residuals 
that contain copper (e.g., skimmings, 
ashes, refining slag, flue dusts). The 
prices paid for copper scrap materials 
depend on the commodity price for 
refined copper and the type of scrap. In 
general, prices for scrap copper track 
refined copper price trends with higher 
prices being paid for copper scrap 
categories with higher copper purity. 

Copper scrap referred to as old scrap 
is obtained from used, worn out, or 
obsolete copper products that are 
recycled or recovered. This scrap is 
obtained by collecting discarded, 
dismantled or obsolete copper- 
containing products at the end of their 
service lives. Another source of old 
scrap is copper building materials 
salvaged from demolition sites. 
Examples of old scrap include recycled 
electrical cable and wiring, copper 
plumbing pipes from building 
demolitions, windings from worn 
electric motors, salvaged automobile 
radiators, dismantled printed circuit 
boards, obsolete telephone switching 
gear, recovered ammunition casings, 
and copper-based spent catalysts. In 
general, the copper content of old scrap 
ranges from less than 30 to more than 
98 percent copper depending on the 
source. Old scrap typically requires 
some pre-treatment, such as cleaning 
and consolidation, in preparation for 
smelting. 

The other major category of copper 
scrap, referred to as new scrap, is scrap 
generated during manufacturing 
_ processes and from other copper 
materials that have never entered the 
consumer markets. Examples of new 
scrap include machining turnings, 
stampings, and cuttings from 
manufacturing processes, as well as 
defective products pulled prior to 
shipment. New scrap can often be 
recycled directly with little or no 
pretreatment. New scrap may be 
collected and sold to third-party 
secondary copper processors or may be 
recycled directly within the 
manufacturing facility that generates the 
copper scrap. 


Facilities that process copper scrap 
can be classified into three general 
categories: smelters, ingot makers, and 
remelters. The listing of this source 
category included only secondary 
copper smelters, which are the subject 
of this proposed NESHAP. Secondary 
copper smelters process copper scrap in 
a blast furnace and converter or use 
another pyrometallurgical purification 
process to produce anode copper from 
copper scrap, including low grade 
copper scrap. The distinguishing 
features of secondary copper smelters 
are the type of pyrometallurgical 
process used and the final product, 
which is anode copper. Most U.S. 
copper smelters charged low grade 
copper scrap along with fluxes into a 
cupola blast furnace followed by 
additional purification in copper 


converters. One facility processed low- — 


grade copper scrap using a combined 
smelting and converting process 
conducted in a top blown rotary 
converter. All of these plants fire refined 
the copper to produce anode copper.* 

Secondary copper smelters may have 
on-site pretreatment processes to clean 
and consolidate the copper scrap in 
preparation for smelting. Concentrating 
can be performed either manually or 
mechanically and can include sorting, 
stripping, shredding, and magnetic 
separation. The scrap can be further 
refined using sweating, insulation 
burning, drying, flotation, and leaching. 
The type of pretreatment processes used 
depends on the type and source of the 
copper scrap. - 

A similarity with primary copper 
producers is that the molten copper is 
transferred from the converting vessel to 
an anode furnace for additional fire 
refining to further remove residual 
impurities and oxygen. The molten 
copper from the anode furnace is 
poured into molds to produce solid 
copper called anodes. The anode copper 
is sent to a copper refinery, either on- 
site or at another location, where it is 
further purified using an electrolytic 
process to obtain the high-purity copper 
that is used for manufacturing products. 

Secondary copper smelters are part of 
the broad standard industrial 
classification (SIC) code 3341 
(secondary nonferrous metals), which 
also includes copper, brass, and bronze 
ingot makers as well as producers of 


‘several other secondary nonferrous 


metals. The area source category listing 
of secondary copper smelting, a small 
subset of SIC 3341, was based on the 
contribution of secondary copper 
smelters to emissions of the urban HAP 


3 There are no existing secondary copper smelters 
as defined in the proposed rule. 


. cadmium, lead and dioxin. For several 


national emission standards, EPA has 
defined source categories and 
applicability based on the types of 
processes in place rather than defining 
applicability in terms of the broad 
definition of an SIC code. In this case, 
ingot makers and other producers of 
certain secondary nonferrous metals 
(other than secondary copper smelters 
as defined in this proposed rule) are not 
included in the secondary copper 
smelting area source category. 


2. Existing Sources 


The secondary copper smelting plants 
that served as the basis for emissions 
estimates for the secondary copper 
smelting area source category were 
Gaston Recycling Industries (Gaston, 
South Carolina), Franklin Smelting and 
Refining (Philadelphia, Pennsylvania), 
Cerro Copper Products (Sauget, Illinois), 
Southwire Company (Carrollton, 
Illinois), and Chemetco, Inc. (Hartford, 
Illinois). All of these plants have shut 
down, and no similar secondary copper 
smelters have been constructed. There 
are also no existing major source 
secondary copper smelters. ~ 

Secondary copper smelting was once 
a thriving industrial sector in the U.S. 
with smelters operating in many regions 
of the country. However, the last of the 
smelters closed in the late 1990’s and 


early 2000’s during a period of 


depressed prices for refined copper, 
increased production costs, and other 
site-specific factors. In addition, scrap 
copper collected in the U.S. was 
increasingly exported to China and 
other countries with little or no 
processing, which increased the prices 
U.S. secondary copper smelters paid for 
scrap copper. The last U.S. secondary 
copper smelter (Chemetco) closed in 
2001. Our information indicates that 
equipment and operations for secondary 
copper production at these previously 
operating smelters have all been 
dismantled. Therefore, there is not any, 
nor would there ever be, an existing 
source secondary copper smelter that 
would be subject to the proposed rule. 


3. New Sources 


While there are no existing secondary 
copper smelters in the U.S., secondary 
copper smelters are operating in several 
other countries. Secondary copper 
smelting technologies currently being 
developed and utilized are significantly 
different from the processes once used 
at U.S. smelters. These new 
technologies provide better control of 
air emissions and produce inherently 
lower HAP emission levels because they 
do not have many of the fugitive 
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emissions points associated with the 
older smelting technologies. 

semerr4e 4 commodity prices for 
refined copper are motivating 
companies to expand primary copper 
production capacity in the U.S. If the 
rebound in refined copper commodity 
prices is stimulating the development of 
primary copper production, it is 
possible that these higher copper prices 

_will also encourage the return of the 
secondary copper smelting industry to 
the U.S. New secondary copper smelting 
operations could be built by 
independent companies to produce 
refined copper for sale or by companies 
that use copper as-a raw material in 
their manufacturing processes (e.g., 
electrical wire and cable 
manufacturers). 

The average price spread between 
refined copper and copper scrap has 
returned to the levels in the mid-1990’s 
during which secondary copper 
smelters operated profitably in the U.S. 
The price spread levels that supported 
the U.S. secondary copper smelting 
industry in the past might have changed 
in the late 1990’s because of new cost . 
considerations such as more stringent 
pollution abatement requirements, 
increased competition for the U.S. scrap 
copper supply by foreign smelters, and 
other factors. Based on the information 
we have collected, however, we 
conclude that the economic conditions 
for secondary copper smelters are more 
favorable today than they were in the 
late 1990’s and early 2000’s when the 
last U.S. smelters closed. Therefore, it is 
possible that the industry will reemerge 
in the U.S. 


B. What HAP are emitted from 
secondary copper smelters? 


Copper scrap that is collected and 
reprocessed may contain HAP metals, 
including the urban HAP metals 
cadmium and lead, for which secondary 
copper smelters are listed for regulation 
under CAA sections 112(c)(3) and 
112(k)(3)(B). HAP metals occur in the 
scrap as a result of other metals used in 
conjunction with copper for certain 
industrial and consumer applications, 
such as the use of lead solders for 
assembling copper plumbing pipes. 
Metal HAP can be released into the 
atmosphere in the form of PM during 
certain high-temperature copper scrap 
smelting operations. 

As with metal HAP emissions from 
primary copper smelters (see section 
IV.B of this preamble), the presence and 
concentrations of specific HAP metals 
in a copper scrap material vary 
depending on the material source. 
Consequently, the potential HAP 
emissions from a given secondary 


copper smelter are directly related to the - 


level of HAP metals in the copper scrap 
material processed. 

Secondary copper smelters were also 
listed for emissions of the urban HAP 
dioxin. Dioxins may form when 
chlorinated plastics in the scrap are 
heated to high temperatures in smelting 
furnaces. 

In EPA’s March 2005 Dioxin 
Reassessment (available at http:// 
www.epa.gov/ncea/pdfs/dioxin/2k- 
update/), secondary copper smelters 
were identified as contributors to the 
U.S. inventory of dioxin emissions in 
1995 when three secondary copper 
smelters were operating. Secondary 
copper smelters have a high potential 
for dioxin emissions because of the 
abundance of chlorinated plastics in the 
copper scrap that is used as feed 
material. 


C. What are the proposed requirements 
for area sources? 


1. Applicability and Compliance Dates 


The proposed NESHAP apply to each 
new secondary copper smelter that is an 
area source of HAP. A new affected 
source would be required to comply by 
[DATE OF PUBLICATION OF THE 
FINAL RULE IN THE Federal Register] 
or upon initial startup, whichever is 
later. 


2. Emission Limit and Work Practice 
Standards 


We are proposing that any new 
secondary copper smelter apply a 
capture and control system for PM 
emissions to any process operation that 
melts copper scrap, alloys, or other 
metals or that processes molten 
material. Emissions of PM from the 
control device must not exceed 0.002 
grains per dry standard cubic feet (gr/ 
dscf). The owner or operator must also 
prepare and follow a written plan for 
the selection, inspection, and 
pretreatment of copper scrap to 
minimize, to the extent practicable, the 
amount of oil and plastics in the scrap 
that is charged to smelting or melting 
furnaces. 


3. Compliance Requirements 


Fabric filters (baghouses) are expected 
to be needed to meet the proposed 
emission limit. Consequently, we are 
proposing monitoring requirements that 
include bag leak detection systems 
when baghouses are used. The owner or 
operator would keep records to 
document conformance with 
requirements in the written plan for the 
selection, inspection, and pretreatment 
of copper scrap. If a control device other 
than a baghouse is used, the owner or 


operator would submit a monitoring 
plan to the permitting authority for 
approval. The monitoring plan would 
include performance test results 
showing compliance with the PM . 
emission limit, a plan for operation and 
maintenance of the control device, a list 
of operating parameters that will be 
monitored, and operating parameter 
limits that were established during the 
performance test. 

The owner or operator would conduct 
a performance test to demonstrate initial 
compliance with the PM emissions limit 
and report the results in the notification 
of compliance status required by 40 CFR 
63.9(h) of the General Provisions. The 
PM concentration would be determined 
using EPA Method 5 (for negative 
pressure baghouses) or Method 5D (for 
positive pressure baghouses) in 40 CFR 
part 60, appendix A. Repeat 
performance tests would be required 
every 5 years to demonstrate 
compliance with the PM emissions 
limit. All requirements of the part 63 - 
General Provisions would apply to the 
owner or operator of a new source. 


D. What is our rationale for selecting the 
proposed standards for area sources? 


1. Selection of Proposed Standards 


As discussed above, there is not and 
will never be any existing area source 
secondary copper smelter. Copper 
production processes at all of the 
previously existing secondary copper 
smelters have been dismantled. 
Construction or reconstruction would be 
necessary should there be an attempt to 
restart secondary copper production at 
any of these facilities. Currently there is 
not any such construction or 
reconstruction at these facilities, and 
construction or reconstruction that 
occurs after this proposal would qualify 
the operation as a new source. Because 
there is not, nor will there ever be, any 
existing area source secondary copper 
smelter, a standard for existing area 
sources of secondary copper smelters 
would never have any application. We 
do not believe that Congress intended 
that we issue regulations that will not 
have any application. Therefore, we are 
not proposing standards for existing 
area sources of secondary copper 
smelters. 

In the 1990 Amendments to the CAA, 
Congress directed EPA to identify 30 
HAP that present the greatest threat to 
public health in the largest number of 
urban areas (urban HAP). (See sections 
112(c)(3) and 112(k)(3)(B) of the CAA.) 
The 1990 Amendments also directed 
EPA to list sufficient area source 
categories to account for 90 percent or 
more of the emissions of each urban 
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HAP and to address the urban HAP 
emissions from the listed sources 
through regulation. Secondary copper 
smelting area sources contributed to 
emissions of the urban HAP dioxin, - 
cadmium and lead; therefore, their 
urban HAP emissions are among those 
that EPA is directed to address. 
Pursuant to this statutory obligation, we 
have studied this area source category 
and have concluded that emissions of 
dioxin, cadmium and lead from these 
sources have been eliminated and 
therefore adequately addressed by the 
shutdown of these facilities. 


However, we are proposing standards 
for new sources to ensure that any 
potential emissions of these urban HAP 
from future secondary copper smelting 
area sources will be appropriately 
controlled. For new secondary copper 
smelters, we reviewed technologies that 
have been applied to similar scrap 
melting processes in the U.S. For 
example, almost all electric arc furnaces 
at steel mills that melt and recycle iron 
and steel scrap are controlled by 
baghouses, several are subject to a PM 
limit of 0.002 gr/dscf or less, and over 
90 percent of the PM test data collected 
for the entire industry show that PM 
emissions are less than 0.002 gr/dscf. In 
addition, baghouses were identified as 
the most effective PM control device 
used for emissions from cupolas (the 
same type of furnace as that used at 
secondary copper smelters) that melt 
metal scrap at iron and steel foundries. 
The NESHAP for iron and steel 
foundries (40 CFR part 63, subpart 
EEEEE) established a PM limit of 0.002 
gr/dscf for new cupolas that melt metal 
scrap. We chose to apply a PM limit of 
0.002 gr/dscf as GACT to all melting 
furnaces and other furnaces that process 
molten metal at a new secondary copper 
smelter. This limit has been 
demonstrated as achievable by both new 
and existing similar furnaces that 
process metal scrap, and it represents 
the level of performance provided by 
the recommended technology for PM in 
this application (i.e., a baghouse). The 
GACT determination for new sources is 
also consistent with the United Nations 
Environment Programme’s guidelines 
on performance standards for new 
secondary copper smelters (available at 
http://www.pops.int/documents/ 
batbep_advance/intersessional_work/ 
default.htm.) The guidelines 
recommend high efficiency PM removal 
systems (such as fabric filters or 
baghouses) and state that such systems 
should achieve a PM level of 5 
milligrams per cubic meter (0.002 gr/ 
dscf) for new secondary copper. 
smelters. As discussed earlier, the last 


secondary copper smelter (as defined for 
this source category) shut down several 
years ago, and new secondary copper 
facilities are not likely to use the older 
technology that would subject them to 
this proposed rule. However, we are 
requesting comment on whether the 


proposed standard for new sources is 


accurate representation of GACT for 
new sources. 


The United Nations Environment 
Programme has published guidelines on 
best available techniques to reduce 
dioxin emissions from metallurgical 
processes, including secondary copper 
smelting available at http:// 
www.pops.int/documents/ 
batbep_advance/intersessional_work/ 
default.htm. One of the pollution 
prevention measures is pre-sorting of 
feed materials (scrap) to reduce the 
presence of oils, plastics, and chlorine. 


Other pollution prevention methods 


include thermal de-coating and de- 
oiling, milling and grinding with 
density or pneumatic separation, and 
stripping cable insulation. Emission 
control devices include fume collection 
with high efficiency PM removal (such 


as fabric filters). The stringent proposed - 


PM emissions limit (0.002 gr/dscf) 
would ensure that high efficiency 
control devices for PM would be used. 
We selected the pollution prevention 
measures and the PM emissions limit as 
GACT for dioxin emissions from new 
secondary copper smelters. The owner 
or operator of any new smelter must 
develop and implement a written plan 
for the selection, inspection, and 
pretreatment of copper scrap to 
minimize, to the extent practicable, the 
amount of oil and plastics in the scrap 
that is charged to the smelting furnace. 
This is accomplished by preparing and 
following a scrap management plan, 
training scrap inspectors, and keeping 
records to show the plan is 
implemented. 


2. Selection of Propane Compliance 
Requirements 


We are proposing to base the 
compliance requirements on the testing, 
monitoring, operation and maintenance, 
recordkeeping, and reporting 
requirements in the General Provisions 
(40 CFR part 63, subpart A). The 
General Provisions are necessary for 
effective application of the standard for 
new area sources and are therefore 
incorporated into the proposed rule. 
These requirements are sufficient to 
ensure compliance with the proposed 
emissions limit and work practice 
standards. 


VI. Proposed NESHAP for Primary 
Nonferrous Metals—Zinc, Cadmium, 
and Beryllium Area Sources 


A. What area source category is affected 
by the proposed NESHAP? 


The Primary Nonferrous Metals-Zinc, 
Cadmium, and Beryllium source 
category includes establishments 
primarily engaged in smelting and 
refining of three nonferrous metals— 
zinc, cadmium, and beryllium. There 
are only two primary zinc smelters that 
are currently operating in the U.S., and 
both are area sources. One of the 
smelters is subject to the NSPS for 
primary zinc smelters (40 CFR part 60, 
subpart Q), which applies to SO2 
emissions from roasters and PM 
emissions from sintering machines. 
Both facilities have title V operating 
permits including requirements for the 
control of PM and 

There are no cadmium smelters in the 
U.S., and we do not expect any to be 
built in the future. Cadmium minerals 
are not found alone in commercially 
viable deposits. Instead, cadmium is 
produced as a by-product of zinc 
smelting processes. Only one of the two 
U.S. primary zinc smelters produces 
cadmium as a by-product; the other 
plant shutdown and dismantled their 
cadmium recovery process equipment. 

All new and existing primary 
beryllium production facilities are 
subject to the National Emissions i 
Standard for Beryllium at 40 CFR part 
61, subpart C. Recent data indicate that 
there are no primary beryllium 
production facilities (major or area 
sources) currently operating in the U.S. 
The last U.S. beryllium production 
facility, which was a major source due 
to emissions of tetrachloroethylene, 
shutdown all primary beryllium 
operations at its manufacturing plant in 
June 2000. In the event that this plant 
restarts the primary beryllium 
production operation, the plant would 
probably continue to be a major source 
rather than an area source due to 
tetrachloroethylene emissions. 


- B. What is primary zinc production and 


what HAP are emitted? 


Primary zinc smelters process zinc 
sulfide ore concentrates to produce 
metallic zinc or zinc oxide. Primary zinc 
production facilities also process zinc 
scrap and zinc oxide materials, and 
although these may be considered 
secondary zinc processes, they are part 
of this area source category when they 
are located at the primary zinc 
production facility. The two U.S. 
primary zinc producers process zinc 
sulfide ore concentrate by smelting the 
ore in a roaster to produce impure zinc 
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oxide (calcine) followed by 
hydrometallurgical reduction processes 
that include leaching, purification, and 
electrolysis to produce metallic zinc. . 
During roasting, most of the sulfur in 
the ore concentrate is removed as SQz. 
The roaster off-gases containing PM and 
SO> are processed through a series of 
gas cleaning devices to remove the PM 
(cyclones, electrostatic precipitators, 
and venturi scrubbers), and the cleaned 
gas is routed to a sulfuric acid plant 
where the SO: is converted to sulfuric 
acid. Any HAP metals that volatilize 
during the roasting process are removed 
by the PM control equipment prior to 
the acid plant. The PM removal 
equipment is an important and inherent 
part of the production process because 
the PM must be removed before the gas 
is processed in the acid plant (e.g., to 
protect and maintain the catalyst in the 
acid plant). 

In the electrolytic deposition process, 
the desulfurized calcine from the roaster 
is first processed through a series of 
leaching and purification operations to 
dissolve the zinc oxide into an 
electrolyte solution. The solution is 
poured into cells where metallic zinc is’ 
recovered in a batch operation by 


passingturrent through the electrolyte 


solution causing zinc to deposit on an 
aluminum cathode. 

During the acid leaching step, 
cadmium is precipitated from the 
sdlution by adding zinc dust. The 
cadmium precipitate is filtered and 
formed into a cake. The cake may be 
sold as a recyclable product or further 
purified and cadmium metal recovered 
using an electrolytic process similar to 
that used for zinc. Recovered cadmium 
may be melted in a furnace and poured 
into casting molds. Molten cadmium 
can also be charged to a second 
oxidizing furnace that converts 
cadmium metal into cadmium oxide. 

Although HAP metals are present in 
the PM from the roaster’s exhaust, the 
roaster is not a significant source of 
HAP metal emissions because of the 
extensive cleaning of the gas to remove 
PM prior to the acid plant. Melting 
furnaces also generate metal HAP 
emissions and PM emissions because of 
the high temperatures used to heat the 
materials. These furnaces are used to 
melt the pure zinc from electrolysis, 
alloys, and zinc scrap and dust for 
recycling. Both plants use baghouses to 
control PM and HAP metal emissions 
from the various melting furnaces. The 
HAP metals that have been reported 
from primary zinc production include 
arsenic, cadmium, lead, manganese, 
mercury, and nickel, all of which are 
identified by EPA as urban HAP. As 
previously mentioned, the primary 


nonferrous area source category was 
listed for regulation under CAA sections 
112(c)(3) and 112(k)(3)(B) due to 
emissions of all of these HAP except for 
mercury. 


C. What are the proposed requirements 
for primary zinc production area 
sources? 


1. Applicability and Compliance Dates 


The proposed NESHAP applies to the 
owner or operator of a new or existing 
primary zinc production facility that is 
an area source of HAP emissions. 
Because the two existing sources are 
already operating subject to PM control 
requirements that are the same as those 
in the proposed NESHAP, we are 
proposing that an existing affected 
source comply by [DATE OF 
PUBLICATION OF THE FINAL RULE 
IN THE Federal Register]. A new 
affected source would be required to 
comply by [DATE OF PUBLICATION 
OF THE FINAL RULE IN THE Federal 
Register] or upon initial startup, 
whichever is later. 


2. Emissions Limits and Work Practice 
Standards 


We are proposing a work practice 
standard for roasters at new and existing 
sources. The proposed NESHAP 
requires the owner or operator to 
exhaust roaster off-gases to PM removal 
equipment and a sulfuric acid plant. 
Bypassing the sulfuric acid plant during 
charging of the roaster would be 
prohibited. 

Emissions limits are proposed for the 
different types of melting furnaces at 
primary zinc production facilities. For 
existing sources, we are proposing PM 
limits of 0.93 lb/hr for zinc cathode 
melting furnaces; 0.1 lb/hr for furnaces 


‘that melt zinc dust, chips, and off- 


specification zinc materials; and 0.228 
lb/hr for the combined exhaust from 
furnaces that melt zinc scrap and alloys. 
For new sources, we are proposing a PM 
limit of 0.005 gr/dscf for the furnaces 
mentioned above. In addition, we are 
proposing limits of 0.014 gr/dscf for 
anode casting furnaces and 0.015 gr/dscf 
for cadmium melting furnaces at new 
and existing sources. 

Emissions limits also are proposed for 
any sintering machine at a new or 
existing area source facility. If there is 
a sintering machine, the proposed 
NESHAP requires the owner or operator 
to comply with the PM limit at 40 CFR 


60.172 and the opacity limit at 40 CFR 


60.174{(a) of the NSPS for primary zinc 
smelters (40 CFR part 60, subpart Q). 


3. Proposed Compliance Requirements 


We are proposing to adopt for existing 
area sources certain monitoring, 


recordkeeping, and reporting 
requirements already applicable to the 
two existing facilities that relate to PM 
emissions control. The owner or 
operator of an existing area source 
would monitor baghouse pressure drop, 
perform routine baghouse maintenance, 
and keep records to document 
compliance. In addition, we are 
proposing to require repeat performance 
tests (at least once every 5 years) for 
existing sources. The proposed NESHAP 
also would require a continuous opacity 
monitoring system (COMS) for any 
sintering machine in accordance with 
40 CFR 60.175. 

The owner or operator of an existing 
area source would be required to 
comply with initial notification 
requirements in 40 CFR 63.9 of the 
General Provisions. In the notification of 
compliance status required by 40 CFR 
63.9(h), the owner or operator would be 
allowed to certify initial compliance 
with the proposed HAP emissions limits 
based on the results of a PM 
performance test for each of the 
regulated emissions sources conducted 
within the past 5 years. The owner or 
operator would also certify initial 
compliance with the work practice 
standards. 

If an existing source has not 
conducted a performance test to 
demonstrate compliance with the 
emissions limits for a furnace, the 
proposed NESHAP requires that the 
facility conduct a test according to the 
requirements at 40 CFR 63.7 using EPA 
Method 5.(40 CFR part 60, appendix A) 
to determine the PM concentration or an 
alternative method previously approved 
by the permitting authority. For a 
sintering machine, the owner or 
operator would conduct a performance 
test according to the procedures in 40 
CFR 60.176(b) using EPA Method 5 to 
determine the PM concentration and 
EPA Method 9 (40 CFR part 60, 
appendix B) to determine the opacity of 
emissions. 

As required in the existing permits, 
the owner or operator would be required 
to submit a notification to the 
permitting authority of any deviation 
from the requirements of the NESHAP. 
The notification must describe the 
probable cause of the deviation and any 
corrective actions or preventative 
measures taken. Existing facilities 
would also submit semiannual 
monitoring reports which clearly 
describe any deviations. Records of all 
required monitoring data and support 
information also would be required. The 
owner or operator of an existing area 
source would also be required to. 
comply with the requirements in 40 
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CFR 63.6(e)(3) of the General Provisions 
for SSM plans and reports. 

The owner or operator of a new area 
source would be required to install and 
operate a bag leak detection system for 
each baghouse used to comply with a 
PM emissions limit. In addition, we are 
proposing to require repeat PM 
performance tests (once every 5 years) 
for each furnace at a new source. The 
owner or operator would also be 
required to install, operate, and 
maintain a COMS for each sintering 
machine according to EPA Performance 
Specification 1 (40 CFR part 60, 
appendix B). 

The owner or operator of a new 
affected source would demonstrate 
initial compliance with the applicable 
emissions limits by conducting a 
performance test according to the 
requirements at 40 CFR 63.7 and using 
EPA 5 or 5D (40 CFR part 60, appendix 
A), as applicable, to determine the PM 
concentration. An initial performance 
test would also be required for a 
sintering machine according to the 
methods and procedures in 40 CFR 
60.176(b). All of the testing, monitoring, 
operation and maintenance, 
recordkeeping, and reporting 
requirements of the part 63 General 
Provisions would apply to a new area 
source. 


D. What is our rationale for selecting the 
proposed standards for primary zinc 
production area sources? 


1. Selection of PM as a Surrogate for 
Metal HAP 


Because the types and quantities of 
metal HAP vary in zinc ore, it is not 
practical to establish individual 
standards for each specific metal HAP 
listed as an urban HAP that could be 
present in zinc ore. Instead, we decided 
to establish standards using PM as a 
surrogate for these urban HAP metal 
emissions. Controlling PM emissions 
will also control the metal HAP since 
these compounds are contained within 
the PM, i.e., they are in the particulate 
form as opposed to the gaseous form. 
The available air pollution controls for 
the particulate HAP metals are the same 
as those used for PM controls at primary 
zinc production plants. These controls 
capture particulate HAP metals non- 
preferentially along with other PM, thus 
making PM a reasonable surrogate for 
these HAP metals. We have used this 
approach in several other NESHAP in 
which PM was determined to be a 
surrogate for the HAP metals in the PM. 


2. Selection of Proposed Standards 


The release of metal HAP from 
primary zinc production occurs from 


three types of emissions sources: the 
roasting of the zinc sulfide ore; the use 
of furnaces to melt zinc, materials 
containing zinc (e.g., dust, scrap), 
alloys, and cadmium; and the operation 
of sintering machines. The high 
temperatures inherent in the roasters, 
melting furnaces, and sintering 
machines are sufficient to temporarily 
volatize metals that can then become 
entrained in the exhaust gases from the 
process. The other major processes 
performed at primary zinc production 
facilities include leaching, purification, 
and electrowinning. These are wet 
processes and are not considered to be 
sources of metal HAP emissions. 
Roasters. The proposed rule requires 


* that metal HAP generated by roasters 


under high temperatures be removed 
with PM in the off-gases. The off-gases 
from roasters would be controlled by 
removing PM and HAP metals in the 
form of PM in a series of PM removal 
devices, and then the SO>-rich off-gases 
would be exhausted to a sulfuric acid 
plant. These controls, including a 
sulfuric acid plant, have been installed 
at the two existing sources to comply 
with the National Ambient Air Quality 
Standards for SOQ2, as well as the NSPS 
for primary zinc smelters (40 CFR part 
60, subpart Q) for one source. 
While the sulfuric acid plants were 
originally installed to recover sulfuric 
acid as a by-product and to control SO, 
emissions, the inherent design and 
operating requirements of these plants 
also provide effective control of PM and 
metal HAP contained in roaster off- 
gases. The sulfuric acid production 


‘process involves the catalytic 


conversion of the SO: contained in the 
off-gases to produce liquid sulfuric acid. 
To optimize the process performance 
and prevent extensive damage to the 
catalysts and other critical process 
equipment, the first step of the process 
requires that the roaster off-gases be pre- 
cleaned and conditioned. These 
operations involve first passing the gas 
stream through multiple control devices 
for the removal of PM and to reduce gas 
stream temperature. By using multiple 
PM control devices in series 
(multicyclones, electrostatic 
precipitators, and venturi scrubbers) to 
treat roaster exhaust gases before 
entering the sulfuric acid plant, very 
high overall PM and metal HAP removal 
efficiencies are achieved. Consequently, 
there is little or no PM or metal HAP 
emitted in the tail gas from the sulfuric 
acid plant. The primary constituent of 
the final tail gas from the acid plant is 
sulfuric acid mist, which is not a HAP. 
Both of the existing primary zinc 
production facilities treat their roaster 
off-gases using multiple control and 


conditioning technologies to remove PM 
and metal HAP prior to the roaster off- 
gases entering the catalytic conversion 
beds. Because neither facility’s permit 
contains non-sulfuric acid PM limits 
and because we have no PM emissions 
test data, we determined that a work 
practice standard was appropriate for 
the control of roaster off-gases. The 
work practice standard requires.the 
roaster’s off-gases be exhausted to PM 
removal equipment and a sulfuric acid 
plant, thus ensuring a consistently high 
level of metal HAP control for the off- 
gases. In light of the effective control of . 
PM and metal HAP at these two existing 
facilities, we decided that the work 
practice standard currently being 
implemented at these facilities 
represents GACT for existing and new 
area sources of primary zinc production. 

We are not proposing emissions limits 
for HAP metals or PM in the tail gases 
from the sulfuric acid plants because we 
do not believe such limits are necessary. 
The vast majority of PM exiting with the 
tail gas is sulfuric acid mist, which is 
not a HAP. Because rigorous treatment 
of the roaster off-gases to remove PM 
and metal HAP is a necessary operating 
condition for the sulfuric acid plant, 
requiring that cleaned gases be vented to 
a sulfuric acid plant ensures that 
emissions of HAP metals are either © 
nonexistent or limited to trace amounts. 

Furnaces. Potential sources of metal 
HAP emissions at primary zinc 
production facilities include a variety of 
high temperature furnaces operated for 
the purpose of melting zinc; cadmium; 
zinc scrap, dust, or chips; alloying 
metals; and producing anodes used in 
the electrowinning process. All of the 
melting furnaces currently in operation 
at the two existing primary zinc 
production facilities control emissions 
with baghouses, which are highly 
effective in controlling PM and metal 
HAP emissions. Baghouses are widely 
used throughout the metallurgical 
industry to control emissions from 
primary and secondary metal processes. 
Therefore, we conclude that GACT for 
controlling metal HAP emissions from 
the furnaces at primary zinc production 
facilities is proper operation of a 
baghouse. We believe that the emissions 
limits for these furnaces that we are 
proposing to adopt reflect the level of 
emissions control that can be achieved 
by well-operated and well-maintained 
baghouses. 

The two existing primary zinc 
production facilities currently hold title 
V operating permits issued by their 
respective State permitting agencies; 
both permits contain PM emissions 
limits for all furnace operations. We 
determined that the PM emissions limits 
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applicable to these emissions sources 
are consistent with the expected 
performance of such operations 
controlled by well-operated and 
maintained baghouses. The PM 
emissions limits vary soniewhat among 
furnace operations, which is indicative 
of differences in processes associated 
with the function of each furnace rather 
than any real difference in performance 
of the baghouse control devices. 
Therefore, we decided that the PM 
emissions limits in the operating 
permits represent the performance 
capabilities of baghouses at existing 
affected sources. Because baghouse 
technology is the best technology that 
can be applied to these sources, the 
permit limits that apply to the existing 
furnaces controlled by baghouses also 
represent the performance that can be 
expected at new sources. 

We are proposing a PM emissions 
limit of 0.93 lb/hr for zinc cathode 
melting furnaces at existing facilities. 
This emissions limit is the permit limit 
in effect for the zinc cathode melting 
furnace at one of the primary zinc 
production facilities. The other facility 
has a permit limit for PM of 0.67 lb/hr. 
We selected the 0.93 lb/hr limit because 
it is achievable by zinc cathode melting 


furnaces at both facilities, both facilities - 


use baghouses to reduce PM emissions, 
and there is very little difference in the 
magnitude of the PM emissions limits 
for the two plants. The proposed PM 
limit for zinc cathode melting furnaces 
at existing facilities will ensure that the 
baghouses will be operated and 
maintained in a manner that will 
continue to effectively reduce PM 
emissions and metal HAP emissions. 

We considered trying to develop an 
emissions limit in a PM concentration 
format, but decided against that 
approach because concentration limits 
were not available for both facilities, 
and there was no basis on which to 
derive a concentration-based limit that 
would be appropriate for zinc cathode 
melting furnaces at both plants. We also 
considered a limit expressed as lb/ton 
melted in the furnace. However, our 
review and discussions with plant 
personnel indicated that a short term 
melting rate is difficult to determine and 
can be subject to significant 
inaccuracies. The plants do not weigh 
the charge materials, and melting is a 
batch process that involves charging the 
furnace, melting, and tapping. Also, the 
furnaces are operated intermittently. All 
of these factors make it difficult to 
determine an accurate melting rate in 
tons per hour for the furnace during a 
performance test run that typically lasts 
for one hour. 


For new sources, it is not practical to 
prescribe an emissions limit in lb/hr 
because we do not know what the size 
and configuration of the process will be. 
One of the primary zinc facilities has a 


‘ concentration limit of 0.005 gr/dscf for 


the zinc cathode melting furnace that is 
applied in combination with their lb/hr 
PM emissions limit. This concentration 
limit has been met by baghouses in 
many similar applications at existing 
sources, such as electric arc furnaces at 
steel plants (most are subject to a limit 
of 0.0052 gr/dscf), iron and steel _ 
foundries, and other metal processing 
operations. We chose the limit of 0.005 
gr/dscf as GACT for new zinc cathode 
melting furnaces because it can be 
achieved by properly designed and 
operated baghouses. 

One of the facilities has a baghouse 
applied to treat the combined exhaust 
from electric furnaces used to melt scrap 
zinc and zinc alloys. This baghouse is 
subject to a PM emissions limit of 0.228 
lb/hr. The other facility operates a 
smaller furnace for melting zinc dust, 
zinc chips, and off-specification zinc 
materials. This furnace is equipped with 
a baghouse and is subject to a PM 
emissions limit of 0.1 lb/hr. These 
emissions limits will ensure that the 
GACT technology (baghouses) or 
equally effective control device will be 
used, well-maintained, and well- 
operated to control PM and HAP metal 
emissions from these furnaces at 
existing sources. Therefore, we are 
proposing to adopt these emissions 
limits as the standards for existing 
sources of primary zinc production. 

As with a zinc cathode furnace at a 
new source, it is similarly impractical to 
prescribe PM emissions limits in lb/hr 
for any of the other melting furnaces 
because we do not know the size and 
configuration of any new process, which 
is necessary information for establishing 
such a limit. Further, we have no test 
data, nor do the title V permits for 
existing sources contain limits in 
concentration units that might be 
applied to these types of melting 
furnaces for new sources. However, like 
zinc cathode melting furnaces, these 
furnaces are used to melt materials 
containing zinc. Thus, the concentration 
of PM emissions is expected to be 
similar to that from the zinc cathode 
melting furnace. Consequently, we are 
proposing to adopt the 0.005 gr/dscf 
limit that is required for the zinc 
cathode melting furnace at one existing 
facility as the standard in the proposed 
rule for furnaces melting zinc scrap, 
alloys, dust, chips, or off-specification 
zinc materials at new sources. This limit 
has been demonstrated as achievable at 
other similar melting processes, and in 


this case, it can be achieved by properly 
designed and operated baghouses. 

Only one primary zinc production 
facility recovers cadmium and operates 
a cadmium melting furnace. The other 
facility has stopped cadmium 
production and dismantled the 
equipment. Emissions from the one 
cadmium melting furnace are controlled 
by a baghouse, which is subject to a PM 
limit of 0.015 gr/dscf. Similarly, only 
one facility operates an anode casting 
furnace, and this furnace is controlled 
by a baghouse and subject to a PM 
emissions limit of 0.014 gr/dscf. 
Because PM and metal HAP emissions 
are effectively controlled at these 
furnaces, we are proposing to include as 
the standards for both new and existing 
sources the PM limits of 0.015 gr/dscf 
for cadmium melting furnaces and 0.014 
gr/dscf for anode casting furnaces. 
These limits are achievable by using 
baghouses, the technology we have 
identified as GACT for new and existing 
sources, and will ensure effective 
control for PM and HAP metals. 

Sintering machine. Although neither 
of the existing primary zinc production 
facilities currently operates a sintering 
machine, it is possible that one could be 
installed at a new or existing facility. 
The NSPS for primary zinc production 
established a PM emission limit (0.022 
gr/dscf) for new sintering machines. We 
continue to believe that this PM 
emissions limit will ensure that HAP 
metals in the PM emissions from new 
sintering machines will be well 
controlled. We have no reason to believe 
that this limit is infeasible, impractical 
or inappropriate. Therefore, we chose 
this emissions limit as GACT for 
sintering machines at new and existing 
area sources. 


3. Selection of Proposed Compliance 
Requirements 


The title V permits of the two existing 
area source smelters include general 
recordkeeping and reporting 
requirements for the facility and 
detailed testing and monitoring 


‘requirements for PM emissions from the 


regulated emissions sources. We 
reviewed these requirements and 
concluded that they are sufficient to 
ensure proper operation and 
maintenance of baghouses and 
compliance with the proposed work 
practice standards for existing sources. 
For example, both plants monitor 
pressure drop to ensure baghouses are 
operating properly, and there is little 
benefit from retrofitting additional 
monitoring technology to these existing 
sources. 

We are proposing to require bag leak 
detection systems to monitor the : 
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_ performance of baghouses at new area 
sources. These systems can be 
incorporated into the design and 
operation for new sources and would 
not require retrofitting or duplicative 
monitoring as would be the case if they 
were applied to existing sources. 

The part 63 General Provisions are 
necessary for effective application of the 
standard to existing sources and are 
therefore incorporated into the proposed 
rule. We would réquire that the plants 
comply with the initial notification 
requirements in 40 CFR 63.9. The initial 
notification requirements would be 

_ supplemented by other reporting 
requirements that include notification of 
any deviation and semiannual 
monitoring reports, along with 
recordkeeping requirements for 
baghouse maintenance, monitoring data, 
and other supporting information. 

Section 63.6(e)(3){ix) of the General 
Provisions requires that the title V 
permit for a source include provisions 
for an SSM plan. Because permit 
information for the existing facilities do 
not identify requirements for an SSM 
plan, the proposed NESHAP require the 
owner or operator of an existing area 
source to comply with the SSM 
requirements in 40 CFR 63.6(e)(3). 
According to 40 CFR 63.6(e)(3), the 
permit may fulfill this requirement by 
citing the relevant paragraphs of 40 CFR 
63.6(e). Revisions made to the plan do 
not constitute permit revisions and the 
elements of the plan are not applicable 
requirements under 40 CFR 70.2 and 
724.2. 

The part 63 General Provisions are 
necessary for effective application of the 
standard for new area sources and are, 
therefore, incorporated into the 
proposed rule. For new area sources, we 
are proposing to apply the notification, 
testing, monitoring, operation and 
maintenance, recordkeeping, and 
reporting requirements in the part 63: 
General Provisions. These requirements 
are sufficient to ensure compliance with 
the proposed emissions limit and work 
practice standards. 


E. What is primary beryllium production 
and what HAP are emitted? 


In the primary beryllium production 
process, the ores bertrandite and beryl 
are converted to a beryllium sulfate and 
processed into beryllium hydroxide at 
‘the mine site. A primary beryllium 
production facility processes the 
beryllium hydroxide to form metallic 
beryllium, beryllium alloy, and/or 
beryllium oxide. 

Primary beryllium production 
processes differ according to the end 
product (i.e., metallic beryllium, 
beryllium oxide, alloys). For metallic 


- beryllium, the beryllium hydroxide is 


first dissolved in an ammonia-fluoride 
solution. The solution is neutralized, 
heated to remove aluminum, and 
filtered. The solution is then 
crystallized; using centrifugation and 
light washing, the crystals are 
continuously removed and remaining 
solution is sent to an evaporator. The 
crystals (ammonium fluoroberyllate) are 
charged into furnaces where they are 
decomposed to beryllium fluoride and 
ammonium fluoride. The ammonium 
fluoride is recycled to the process, and 
the molten beryllium fluoride is 
removed from the furnace and | 
solidified; magnesium.is added to 
facilitate reduction. The mixture is 
heated, causing beryllium to separate 
and float on top of the slag. Both the 
beryllium and slag are poured into a 
graphite pot to solidify. Afterwards, the 
product undergoes crushing and water 
leaching in a ball mill. The resulting 
beryllium pebbles contain 98 percent 
beryllium along with slag and unreacted 
magnesium. Impurities are removed by 
melting the pebbles in induction 
furnaces under vacuum. Excess 
magnesium and beryllium fluoride from 
the slag vaporize and are collected in 
filters. Nonvolatiles, such as beryllium 
oxide and magnesium fluoride, separate 
from the metal as dross by adhering to 
the bottom of the crucibles. The purified 
metal is then poured and cast into 
ingots. 

To make beryllium oxide, the 
beryllium hydroxide is dissolved in 
water and sulfuric acid, resulting in a 
beryllium sulfate solution. The solution 
is filtered, evaporated, and crystallized. 
The crystals are separated and the 
beryllium sulfate is calcined in furnaces 
to produce beryllium oxide. To make 
beryllium-copper master alloys, 
beryllium hydroxide, electrolytic 
copper, and carbon are melted in an 
electric arc furnace. The alloy is then 
melted and cast into ingots. The master 
alloy ingots are re-melted with 
additional copper and other elements to 
produce alloys with the desired metallic 
characteristics. 

The Toxics Release Inventory 
indicates that the metal HAP emitted 
from beryllium production processes 
include primarily beryllium with lower 
levels of the urban HAP nickel and lead. 
HAP metals are emitted from the high 
temperature furnaces that melt and 
process beryllium compounds and those 
that are used for producing beryllium 
alloys. These furnaces include fluoride 
decomposition furnaces that produce 
beryllium fluoride from crystals of 
ammonium fluoroberyllate, reduction 
furnaces that process beryllium fluoride 
to produce beryllium metal that is 


subsequently processed into pebbles, 
vacuum induction furnaces used to 
purify the beryllium pebbles, furnaces 
that calcine beryllium sulfate to produce 
beryllium oxide, and electric arc 
furnaces used to produce beryllium 
alloys such as beryllium-copper master 
alloys. Baghouses (some in combination 
with high efficiency particulate air 
filters) and scrubbers are used to control 
emissions of PM and HAP metals from 
these furnaces. 


F. What are the proposed requirements 
for primary beryllium production area 
sources? 


1. Applicability and Compliance Dates 


We are proposing to adopt as GACT 
for beryllium production area sources 
all of the requirements in the National 
Emission Standard for Beryllium at 40 
CFR part 61, subpart C. Because any 
existing area source would have already 
been operating in accordance with the 
part 61 standard, we are proposing that 
the owner or operator of an existing 
source comply with the area source 
NESHAP by [DATE OF PUBLICATION 
OF THE FINAL RULE IN THE Federal .- 
Register]. The owner or operator of a 
new area source would be required to 


_ comply by [DATE OF PUBLICATION 


OF THE FINAL RULE IN THE Federal 
Register] or at startup, whichever is 
later. 


2. Emissions Limits 


We are proposing to adopt the part 61, 
subpart C standard as the area source 
NESHAP for both new and existing 
primary beryllium production facilities. 
The part 61, subpart C standard limits 
emissions from extraction plants (i.e., 
primary beryllium production facilities) 
to 10 grams (0.022 Ib) of beryllium over 
a 24-hour period. Alternatively, the 
owner or operator of a beryllium 
production facility may request to meet 
an ambient concentration limit instead 
of the emissions limit. 


3. Compliance Requirements 


We are proposing to include in the 
proposed NESHAP the testing, 
monitoring, recordkeeping, and 
reporting requirements in 40 CFR part 
61, subpart C. The owner or operator 
would be required to conduct a 
performance test using EPA Method 103 
or 104 (40 CFR part 61, appendix B) to 
demonstrate initial compliance with the 
emissions limit. The proposed NESHAP 
would not allow any changes, which 
could potentially increase emissions 
above the level determined in the most 
recent performance test until a new 
emissions test has been estimated by 
calculation and-reported to EPA. An 
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owner or operator subject to the ambient 
concentration limit must operate air 
sampling sites to continuously monitor 
the concentrations of beryllium in the 
ambient air according to an EPA- 
approved plan. The owner or operator 
must comply with recordkeeping 
requirements in the proposed NESHAP 
and the testing, monitoring, 
recordkeeping, and reporting 
requirements in the part 61 General 
Provisions in 40 CFR part 61, subpart A. 
We are also proposing that the owner or 
operator comply with certain 
requirements in the part 63 General 
Provisions in 40 CFR part 63, subpart A, 
including the requirements for SSM 
plans and reports in 40 CFR 63.6(e)(3). 
We have explicitly identified in the 
proposed NESHAP the applicable 
General Provisions of both 40 CFR parts 
61 and 63. 


G. What is our rationale for selecting the 
proposed standards for primary 
beryllium area sources? 


1. Selection of Pollutants 


The major metal HAP reported by the 
only primary beryllium plant when it 
was operating its primary beryllium 
process was beryllium. Nickel and lead, 
which are urban HAP, were the only 
other metal HAP reported (at much 
smaller quantities than beryllium). Each 
of these metal HAP are components of 
PM, and the PM emission controls 
installed for beryllium control other 
metal HAP in the PM. Consequently, we 
chose to use beryllium as a surrogate for 
all of the HAP metal in the PM. The 
emissions limits for beryllium and the 
PM controls installed to meet the limits 
will ensure that all HAP metals in the 
PM from primary beryllium processes 
are well controlled. 


2. Selection of Proposed Standards 
Currently no primary beryllium 
production facilities operate in the U.S. 
In recent years, there has been only one 
U.S. producer, and this facility 
shutdown all primary beryllium 
operations in June 2000. This plant was 
a major source due to emissions of 
tetrachloroethylene. In the event this 
plant restarted the primary beryllium 
production operation, the plant would 
probably continue to be a major source 
rather than an area source due to 
emissions of tetrachloroethylene. 
Although all area source primary 
beryllium production facilities that 
previously existed have ceased to 
operate, we do not have information 
that would suggest that beryllium 
production cannot be restarted at these 
facilities. Therefore, we see a need to 
establish standards for existing sources 


in the proposed rule to regulate any 
previously existing source that may 
restart its beryllium production. 
Similarly, we do not have any 
information that would suggest that 
there are unlikely to be any new area 
source production facilities. Therefore, 
we also need to establish standards for 
new sources. 

We are proposing to adopt the part 61, 
subpart C standard as the NESHAP for 
the primary beryllium production area 
source category. The part 61, subpart C 
standard, which applies to new and 
existing major and area sources, is a 
stringent and effective air emissions 
regulation. As a result of the part 61, 
subpart C standard, the last primary 
beryllium production facility in the U.S. 
was highly effective in controlling 
beryllium, PM, and metal HAP 
emissions. As shown in this facility, to 
meet the part 61, subpart C standard, 
beryllium processing operations were 
controlled using multiple air cleaning 
systems that were also highly effective 
in controlling emissions of PM and HAP 
metals. For example, beryllium oxide 
furnaces were controlled by baghouses, 
packed tower scrubbers and demisters; 
alloy induction furnaces were 
controlled by baghouses and cartridge 
filters; reduction furnaces were 
controlled by wet cyclones and venturi 
scrubbers; and vacuum casting was 
controlled by cyclones, baghouses, and 
cartridge filters. The highly effective 
control of beryllium, PM, and metal 
HAP emissions at this last facility 
indicates that the part 61, subpart C 
emissions limits are effective as well as 
feasible. Although that facility was a 
major source, we have no reason to 
believe that such control is not 
appropriate for an area source. The fact 
that the part 61, subpart C standard 
already applies to both major and area 
sources suggest that they are appropriate 

for area sources as well. Therefore, we 


- have determined that the emissions 


limits in the part 61, subpart C standard 
represents GACT for new and existing 
beryllium production area sources. 


3. Selection of Proposed Compliance 
Requirements 


We have reviewed the performance 
test and monitoring requirements in the 
part 61, subpart C standard and 
reconfirmed their adequacy and 
propriety for ensuring compliance with 
the proposed emission limits. Therefore, 
we are including the part 61, subpart C 
performance test and monitoring 
requirements in the proposed rule. 

he General Provisions applicable to 
the subpart C standard (40 CFR part 61, 
subpart A), are necessary for effective 
application of the subpart C standard 


and are therefore incorporated into the 
proposed rule as well. We are also 
incorporating certain provisions in the © 
General Provisions of part 63, subpart A 
to address aspects of the proposed rule 
not covered by the part 61 General 
Provisions. Specifically, we need to 
incorporate certain provisions in 40 CFR 
63.1 and 63.5 that delineate 
applicability, construction, and 
reconstruction. However, we are not 
applying provisions within 40 CFR 63.1 
and 63.5 that are already covered by 
part 61 General Provisions. We are 
proposing to apply the provisions in 40 
CFR 63.1(a) except for the provisions in 
40 CFR 63.1(a)(11) and (12) regarding 
notices, time periods, and postmarks; 40 
CFR 63.1(b) except paragraph (b)(3); 40 
CFR 63.1(c); 40 CFR 63.1(e); and 40 CFR 
63.5 except for the references to 40 CFR 
63.6 for compliance procedures and the 
references to 40 CFR 63.9 for 
notification procedures. 

Because the part 61 General 
Provisions do not include requirements 
for SSM plans and reports, we are also 
proposing to require the owner or 
operator of a new or existing area source 
to comply with the requirements in 40 
CFR 63.6{e)(3). According to 40 CFR 
63.6(e)(3), the permit may fulfill this 
requirement by citing the relevant 
paragraphs of 40 CFR 63.6(e). Revisions 
made to the plan do not constitute 
permit revisions and the elements of the 
plan are not applicable requirements 
under 40 CFR 70.2 and 71.2. 


VII. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory — 
Planning and Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is a 
“significant regulatory action” because 
it may raise novel legal or policy issues. 
Accordingly, EPA submitted this action 
to OMB for review under Executive 
Order 12866, and any changes made in 
response to OMB recommendations 
have been documented in the docket for 
this action. 


B. Paperwork Reduction Act 


The proposed NESHAP for Polyvinyl 
and Copolymers Production Area 
Sources do not impose any new 
information collection burden. New and 
existing plants that are area sources 
would be required to comply with the 
same testing, monitoring, reporting, and 
recordkeeping requirements as those in 
the National Emission Standards for 
Vinyl Chloride (40 CFR part 61, subpart 
F), to which these area sources are 
currently subject, and the information 
collection requirements in the part 61 
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NESHAP General Provisions (40 CFR 
part 61, subpart A), which are 
incorporated into the proposed 
NESHAP. The OMB has previously 
approved the information collection 
requirements in 40 CFR part 61, subpart 
F, under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. and has assigned OMB 
control number 2060-0071, EPA 
Information Collection Request (ICR) © 
number 0186.10. 

A copy of the OMB-approved ICR for 
the National Emission Standards for 
Vinyl Chloride and Beryllium may be 
obtained from Susan Auby, Collection 
Strategies Division, U.S. EPA (2822T), 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460, by e-mail at 
auby.susan@epa.gov, or by calling (202) 
566-1672. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, disclose, or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; develop, acquire, 
install, and utilize technology and 
systems for the purposes of collecting, 
validating, and verifying information, 
processing and maintaining 
information, and disclosing and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
‘sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR part 63 are listed in 40 CFR part 9. 

The proposed requirements for 
primary beryllium production facilities 
in the proposed NESHAP for Primary 
Nonferrous Metals Area Sources do not 
impose any new information collection 
burden. New and existing plants that are 
area sources would be required to 
comply with the same testing, 
monitoring, recordkeeping, and 
reporting requirements as those in the 
National Emission Standards for 
Beryllium (40 CFR part 61, subpart C), 

to which these area sources are 
currently subject, and the information 
collection requirements in the part 61 
General Provisions (40 CFR part 61, 
subpart A), which are incorporated into 
the proposed NESHAP for these sources. 
The OMB has previously approved 
these information collection 
requirements in 40 CFR part 61, subpart 


C, under the provisions of the © 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. and has assigned OMB 
control number 2060—0092, EPA ICR 
number 0193.08. 

A copy of the OMB-approved ICR for 
the National Emission Standards for 
Vinyl Chloride and Beryllium may be 
obtained from Susan Auby, Collection 
Strategies Division, U.S. EPA (2822T), 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460, by e-mail at 
auby.susan@epa.gov, or by calling (202) 
566-1672. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, disclose, or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; develop, acquire, 
install, and utilize technology and 
systems for the purposes of collecting, 
validating, and verifying information, 
processing and maintaining 
information, and disclosing and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR part 63 are listed in 40 CFR part 9. 

The information requirements in the 
proposed NESHAP for Polyvinyl 
Chloride and Copolymers Production 
Area Sources, Primary Copper Smelting 
Area Sources, Secondary Copper 
Smelting Area Sources, and Primary 
Nonferrous Metals-Zinc, Cadmium, and 
Beryllium Area Sources have been 
submitted for approval to OMB under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. The ICR document prepared 
by EPA has been assigned EPA ICR 
number 2240.01. 

The proposed information collection 
requirements are based on the current 
title V permitting requirements for 
existing sources and the information 
collection requirements in the part 63 

General Provisions (40 CFR part 63, 
subpart A), most of which are 
incorporated into the proposed 
NESHAP for new sources. The ICR 
document includes the burden estimates 
for all applicable General Provisions. 
These recordkeeping and reporting 
requirements are mandatory pursuant to 
section 114 of the CAA (42 U.S.C. 7414). 
All information submitted to EPA 


pursuant to the information collection 
requirements for which a claim of 
confidentiality is made is safeguarded 
according to CAA section 114(c) and the 
Agency’s implementing regulations at 
40 CFR part 2, subpart B. 

The PM testing, monitoring, 
recordkeeping, and reporting 
requirements with which existing 


_ primary copper smelting and primary 


zinc smelting area sources would be 
required to comply under the proposed 
NESHAP are the same as the 
requirements that are in these facilities’ 
current title V operating permits. The 
only new information collection 
requirements that would apply to these 
area sources would consist of initial 
notifications and SSM plan, reporting, 
and recordkeeping requirements. Any 
new primary zinc production facility, 
primary copper smelter, or secondary 
copper smelter area source would be 
subject to all information collection 
requirements in the part 63 General 
Provisions. 

The annual burden for this 
information collection averaged over the 
first 3 years of this ICR is estimated to 
total 9 labor hours per year at a cost of 
$771 for the one existing primary 
copper smelting area source and 18.5 
labor hours per year at a cost of $1,566 
for the two existing primary zinc 
smelting area sources. No capital/ 
startup costs or operation and 
maintenance costs are associated with 
the proposed requirements. No costs or 
burden hours are estimated for new 
primary copper smelters, secondary 
copper smelters, or primary zinc 
production area sources because no new 
sources are estimated during the 3-year 
period of the ICR. No new sources have 
been constructed in more than 10 years, 
no new construction has been 
announced, and we have no indication 

-there will be any new sources in the 
next 3 years. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, disclose, or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; develop, acquire, 
install, and utilize technology and 
systems for the purposes of collecting, 
validating, and verifying information, 
processing and maintaining 
information, and disclosing and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 
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An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR part 63 are listed in 40 CFR part 9. 


To comment on the Agency’s need for 


this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including the use of 
automated collection techniques, EPA 
has established a public docket for this 
action, which includes this ICR, under. 
Docket ID number EPA-HQ-OAR-2006- 
0510. Submit any comments related to 
the ICR for the proposed rules to EPA 
and OMB. See ADDRESSES section at the 
beginning of this notice for where to 
submit comments to EPA. Send 
comments to OMB at the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street NW., Washington, DC 20503, 
Attention: Desk Officer for EPA: Since 
OMB is required to make a decision 
concerning the ICR between 30 and 60 
days after October 6, 2006, a comment 
to OMB is best assured of having its full 
effect if OMB receives it by November 
6, 2006. The final rule will respond to 
any OMB or public comments on the 
information collection requirements 
contained in this proposal. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule would not have a 
significant economic impact on a 
substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

For the purposes of assessing the 
impacts of the proposed area source 
NESHAP on small entities, small entity 
is defined as: (1) A small business that 
meets the Small Business 
Administration size standards for small 
businesses found at 13 CFR 121.201 
(less than 1,000 employees for primary 
copper smelting and less than 750 
employees for PVC and copolymers 
production, secondary copper smelting, 
and primary nonferrous metals 
manufacturing); (2) a small 
governmental jurisdiction that is a 
government of a city, county, town, 
school district, or special district with a 
population of less than 50,000; and (3) 
a small organization that is any not-for- 
profit enterprise which is independently 


owned and operated and is not 
dominant in its field. . 

After considering the economic 
impacts of the proposed rules on small. 
entities, I certify that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
There would not be adverse impacts on 
existing area sources of PVC and 
copolymer production facilities, 
primary copper smelters, and non- 
ferrous metal production facilities 
because the proposed rules do not create 
any new requirements or burdens other 
than minimal notification requirements 
for existing sources. There would be no 
adverse impacts on existing secondary 
copper area sources because there are no 
existing sources in the category. 
Although the proposed NESHAP 
contain emission control requirements 
for new area sources in all four source 
categories, we are not aware of any new 
sources being constructed now or 
planned in the near future, and : 
consequently, we did not estimate any 
impacts for new sources. 

We continue to be interested in the 
potential impacts of the proposed action 
on small entities and welcome 
comments on issues related to such 
impacts. 


D. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with “Federal mandates” that may 
result in expenditures by State, local, 
and tribal governments, in the aggregate, 
or to the private sector, of $100 million 
or more in any 1 year. Before 
promulgating an EPA rule for which a 
written statement is needed, section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective, or least burdensome 
alternative that achieves the objectives 
of the rule. The provisions of section 
205 do not apply when they are 
inconsistent with applicable law. 
Moreover, section 205 allows EPA to 
adopt an alternative other than the least 
costly, most cost-effective, or least 
burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 


governments, including tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that the 
proposed rules do not contain a Federal 
mandate that may result in expenditures 
of $100 million or more for State, local, 
and tribal governments, in the aggregate, 
or the private sector in any one year. As 
discussed earlier in this preamble, the 
estimated expenditures for the private 
sector in any 1 year are less than $2,500. 
Thus, the proposed rules are not subject 
to the requirements of sections 202 and 
205 of the UMRA. In addition, the 
proposed rules do not significantly or 
uniquely affect small governments. The 
proposed rules contain no requirements 
that apply to such governments, impose 
no obligations upon them, and would 
not result in expenditures by them of 
$100 million or more in any one year or 
any disproportionate impacts on them. 
Therefore, the proposed rules are not 
subject to section 203 of the UMRA. 


E. Executive Order 13132: Federalism 


Executive Order 13132 (64 FR 43255, 
August 10, 1999) requires EPA to 
develop an accountable process to 
ensure “meaningful and timely input by 
State and local officials in the 
development of regulatory policies that 
have federalism implications.” “Policies 
that have federalism implications” are 
defined in the Executive Order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities ai.ong the various 
levels of government.” 

The proposed rules do not have 
federalism implications. They would 
not have substantial direct effects on the 
States, on the relationship between the 


- national government and the States, or 


on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. The proposed 
rules impose requirements on owners 
and operators of specified area sources 
and not State and local governments. 
Thus, Executive Order 13132 does not 
apply to the proposed rules. 
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F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175 (65 FR 67249, 
November 6, 2000), requires EPA to 
develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.” The proposed rules do 
not have tribal implications, as specified 
in Executive Order 13175. They would 
not have substantial direct effects on 
tribal governments, on the relationship 
between the Federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 


- Federal government and Indian tribes, 


as specified in Executive Order 13175. 
The proposed rules impose 
requirements on owners and operators 
of specified area sources and not tribal 
governments. Thus, Executive Order 
13175 does not apply to the proposed 
rules. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 


Executive Order 13045 (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) is determined to be “economically 
significant,”’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
EPA must evaluate the environmental 
health or safety effects of the planned 
rule on children, and explain why the 
planned regulation is preferable to other 
potentially effective and reasonably 
feasible alternatives considered by EPA. 

EPA interprets Executive Order 13045 
as applying only to those regulatory 
actions that are based on health or safety 
risks, such that the analysis required 
under section 5-501 of the Executive 
Order has the potential to influence the - 
regulation. The proposed rules are not 
subject to the Executive Order. They are 
based on control technology and not on 
health or safety risks. 


H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

The proposed rules are not a 
“significant energy action” as defined in 
Executive Order 13211 (66 FR 28355, 


.May 22, 2001) because they are not 


likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. Further, we have concluded that 
these proposed rules are not likely to 
have any adverse energy effects because 
energy requirements would remain at 


existing levels. No additional pollution 
controls or other equipment that would 
consume energy are required by the 
proposed rules. 


I. National Technology Transfer 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA) of 1995 (Pub. L. No. 104— 
113, section 12(d), 15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities, unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. The VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures, and business practices) that 
are developed or adopted by VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency does not 
use available and applicable VCS. 

The proposed we involve technical 
standards. The EPA cites the following 
standards: EPA Methods 1, 1A, 2, 2A, 
2C, 2D, 2F, 2G, 3, 3A, 3B, 4, 5, 5D, and 
9 in 40 CFR part 60, appendix A; and 
Performance Specification (PS) 1 and 11 
in 40 CFR part 60, appendix B. 
Consistent with the NTTAA, EPA 
conducted searches to identify 
voluntary consensus standards in 
addition to these EPA methods. No | 
applicable VCS were identified for EPA 
Methods 1A, 2A, 2D, 2F, 2G, 5D or 9. 
The search and review results are in the 
docket for this rule. 

The search identified one VCS as an 
acceptable alternative to EPA Method 
3B. The method ASME PTC 19.10—1981, 
“Flue and Exhaust Gas Analyses,” — 
(incorporated by reference-see 40 CFR 
63.14) is cited in this rule for its manual 
method for measuring the oxygen, 
carbon dioxide, and carbon monoxide 
content of the exhaust gas. This part of 
ASME PTC 19.10-1981 is an acceptable 
alternative to EPA Method 3B. 

The standard ASTM D6216 (1998), 
“Standard Practice for Opacity Monitor 
Manufacturers to Certify Conformance 
with Design and Performance 
Specifications,” was.designated an 
acceptable alternative for the design 
specifications given in EPA’s PS—1 
(promulgated in March 1983). As a 
result, EPA incorporated ASTM D6216— 
98 by reference into PS—1 as the design 
specifications for opacity monitors in 
August 2000. 

The search for emissions 
measurement procedures identified 13 
other VCS. The EPA determined that 
these 13 standards identified for 
measuring emissions of the HAP or 
surrogates subject to emission standards 
in this proposed rule were impractical 


alternatives to EPA test methods. 
Therefore, EPA does not intend to adopt 
these standards for this purpose. The 
reasons for the determinations for the 13 
methods are in the docket for this 
proposed rule. . 

For the methods required or 
referenced by the proposed rules, a 
source may apply to EPA for permission 
to use alternative test methods or 
alternative monitoring requirements in 
place of any required testing methods, 
performance specifications, or 
procedures under § 63.7(f) and § 63.8(f) 
of subpart A of the General Provisions. 


List of Subjects in 40 CFR Part 63 


Environmental protection, Air 
pollution control, Hazardous 
substances, Reporting and 
recordkeeping requirements. 


Dated: September 27, 2006. 
Stephen L. Johnson, 
Administrator. 

For the reasons stated in the 
preamble, title 40, chapter I, part 63 of 
the Code of Federal Regulations is 
proposed to be amended as follows: 


PART 63—{AMENDED] 


1. The authority citation for part 63 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


Subpart A—[AMENDED] 


2. Section 63.14 is amended by 
revising paragraph (i)(1) to read as 
follows: 

§63.14 Incorporations by reference. 
i 

(1) ANSI/ASME PTC 19.10-1981, 
“Flue and Exhaust Gas Analyses [Part 
10, Instruments and Apparatus],” IBR 
approved for §§ 63.309(k)(1)(iii), 
63.865(b), 63.3166(a)(3), 
63.3360(e)(1)(iii), 63.3545(a)(3), 
63.3555(a)(3), 63.4166(a)(3), 
63.4362(a)(3), 63.4766(a)(3), 
63.4965(a)(3), 63.5160(d)(1)(iii), 
63.9307(c)(2), 63.9323(a)(3), 
63.11155(e)(3), 11162(f)(3)(iii) and (f)(4), 
11163(g)(1)(iii) and (g)(2), and Table 5 of 
subpart DDDDD of this part. 

3. Part 63 is amended by adding 
subpart DDDDDD to read as follows: 


Subpart DDDDDD—Nationail Emission 
Standards for Hazardous Air Pollutants 
for Polyvinyl Chloride and Copolymers 
Production Area Sources 


Sec. 


Applicability and Compliance Dates 
63.11140 Am I subject to this subpart? 
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63.11141 What are my compliance dates? 


Standards and Compliance Requirements 

63.11142 What are the standards and 
compliance requirements for new and 
existing sources? 

Other Requirements and Information 

63.11143 What General Provisions apply to 
this subpart? 

63.11144 What definitions apply to this 
subpart? 

63.11145 Who implements and enforces 
this subpart? 


Applicability and Compliance Dates 


§63.11140 Am | subject to this subpart? 
(a) You are subject to this subpart if 
you own or operate a plant specified in 
40 CFR 61.61(c) that produces polyvinyl 
chloride (PVC) or copolymers and is an 
area source of hazardous air pollutant 
(HAP) emissions. Your plant is an area 
source if it does not emit and does not 
have the potential to emit either 10 tons 
per year (tpy) or more of any single HAP 
or 25 tpy or more of any corhbination of 


(b) This subpart applies to each new 

or existing affected source. The affected 
‘source is the collection of all equipment 
and activities in viny! chloride service 
necessary to produce PVC and 
copolymers. An affected source does not 
include portions of your PVC and 
copolymers production operations that 
meet the criteria in 40 CFR 61.60(b) or 
(c). 

(1) An affected source is existing if 
you commenced construction or 
reconstruction of the affected source 
before October 6, 2006. 

(2) An affected source is new if you 
commenced construction or . 
reconstruction of the affected source on 
or after October 6, 2006. 

(c) This subpart does not apply to 
research and development facilities, as 
defined in section 112(c)(7) of the Clean 
Air Act (CAA). 

(d) You are exempt from the 
obligation to obtain a permit under 40 
CFR part 70 or 40 CFR part 71, provided 
you are not otherwise required by law 
to obtain a permit under 40 CFR 70.3(a) 
or 40 CFR 71.3(a). Notwithstanding the 
previous sentence, you must continue to 
comply with the provisions of this 
subpart. 


§63.11141 What are my compliance 
dates? 

(a) If you own or operate an existing 
affected source, you must achieve 
compliance with the applicable 
provisions in this subpart by [DATE OF 
PUBLICATION OF FINAL RULE IN - 
THE Federal Register]. 

(b) If you own or operate a new 
affected source, you must achieve 


compliance with the applicable 
provisions in this subpart by the dates 
in paragraphs (b)(1) and (2) of this 
section. 

(1) If you startup a new affected 
source on or before [DATE OF 
PUBLICATION OF FINAL RULE IN 
THE Federal Register], you must 
achieve compliance with the applicable 
provisions in this subpart not later than 
[DATE OF PUBLICATION OF FINAL 
RULE IN THE Federal Register]. 

(2) If you startup a new affected 
source after [DATE OF PUBLICATION 
OF FINAL RULE IN THE Federal 
Register], you must achieve compliance 
with the provisions in this subpart upon 
startup of your affected source. 


Standards and Compliance 
Requirements 


§63.11142 What are the standards and 
compliance requirements for new and 
existing sources? 

You must meet all the requirements in 
40 CFR part 61, subpart F, except for 40 
CFR 61.62 and 40 CFR 61.63. 


Other Requirements and Information 


§63.11143 What General Provisions apply 
to this subpart? 

(a) All the provisions in 40 CFR part 
61, subpart A, apply to this subpart. 

(b) The provisions in 40 CFR part 63, 
subpart A, applicable to this subpart are 
specified in paragraphs (b)(1) through 
(4) of this section. 

(1) Section 63.1(a)(1) through (10). 

(2) Section 63.1(b) except paragraph = 
(b)(3), § 63.1(c), and (e). 

(3) Section 63.5 (preconstruction 
review and notification requirements) 
except for the references to § 63.6 
(compliance with standards and 
maintenance requirements) procedures 
and the references to § 63.9 (notification 
requirements). 

(4) Section 63.6(e)(3) except for 
§ 63.6(e)(3)(ix). 


§63.11144 What definitions apply to this 
subpart? 

The terms used in this subpart are 
defined in the CAA; 40 CFR 61.02; 40 
CFR 61.61; and § 63.2 for terms used in 
the applicable provisions of part 63, 
subpart A, as specified in § 63.11143(b). 


§63.11145 Who implements and enforces 
this subpart? 

(a) This subpart can be implemented 
and enforced by the U.S. EPA or a 
delegated authority such as a State, 
local, or tribal agency. If the U.S. EPA 


Administrator has delegated authority to - 


a State, local, or tribal agency, then that 
Agency has the authority to implement 
and enforce this subpart. You should 
contact your U.S. EPA Regional Office 


to find out if this subpart is delegated 
to a State, local, or tribal agency within 
your State. 

(b) In delegating implementation and 
enforcement authority of this subpart to 
a State, local, or tribal agency under 40 
CFR part 63, subpart E, the approval 
authorities contained in paragraphs 
(b)(1) through (4) of this section are 
retained by the Administrator of the 
U.S. EPA and are not transferred to the 
State, local, or tribal agency. 

(1) ‘Approval of an alternative means 
of emission limitation under 40 CFR 
61.12(d). 

(2) Approval of a major change to test 
methods under 40 CFR 61.13(h). A 
“major change to test method” is . 


defined in § 63.90. 


(3) Approval of a major change to 
monitoring under 40 CFR 61.14(g). A 
“major change to monitoring” is defined 
in § 63.90. 

(4) Approval of a major change to 
recordkeeping/reporting under 40 CFR 
61.10. A ‘‘major change to 
recordkeeping/reporting”’ is defined in 
§ 63.90. 

4. Part 63 is amended by adding 
subpart EEEEEE to read as follows: 


Subpart EEEEEE—National Emission 
Standards for Hazardous Air Pollutants 
for Primary Copper Smelting Area 
Sources 


Sec. 


Applicability and Compliance Dates 


63.11146 Am I subject to this subpart? 
63.11147 What are my compliance dates? 


Standards and Compliance Requirements 

63.11148 What are the standards and 
compliance requirements for existing 
sources? 

63.11149 What are the standards and 
compliance requirements for new 
sources? 


Other Requirements and Information 

63.11150 What General Provisions apply to 
this subpart? 

63.11151 What definitions apply to this 
subpart? 

63.11152 Who implements and enforces 
this subpart? 

Tables to Subpart EEEEEE of Part 63 


Table 1 to Subpart EEEEEE of Part 63— 
Applicability of General Provisions to 
Subpart EEEEEE 


Applicability and Compliance Dates 


§63.11146 Am subject to this subpart? 

(a) You are subject to this subpart if 
you own or operate a primary copper 
smelter that is an area source of 
hazardous air pollutant (HAP) 
emissions. Your primary copper smelter 
is an area source if it does not emit and 
does not have the potential to emit 
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either 10 tons per year (tpy) or more of 
any single HAP or 25 tpy or more of any 
combination of HAP. 

(b) This subpart applies to each new 
or existing affected source. The affected 
source is each primary copper smelter. 

(1) An affected source is existing if — 
you commenced construction or 
reconstruction of the affected source 
before October 6, 2006. 

(2) An affected source is new if you 
commenced construction or 


reconstruction of the affected source on — 


or after October 6, 2006. 

(c) This subpart does not apply to 
research and development facilities, as 
defined in section 112(c)(7) of the Clean 
Air Act (CAA). 

(d) If you own or operate an area 
source subject to this subpart, you must 
obtain a permit under 40 CFR part 70 or 
40 CFR part 71. 


§63.11147 What are my compliance 
dates? 

(a) If you own or operate an existing 
affected source, you must achieve 
compliance with the applicable 
provisions of this subpart by [DATE OF 
PUBLICATION OF FINAL RULE IN 
THE Federal Register]. 

(b) If you own or operate a new 
affected source, you must achieve 
compliance with the applicable 
provisions of this subpart by the dates 
in paragraphs (b)(1) and (2) of this 
section. 

(1) If you startup a new affected 
source on or before [DATE OF 
PUBLICATION OF FINAL RULE IN 
THE Federal Register], you must 
achieve compliance with the applicable 
provisions of this subpart not later than 
[DATE OF PUBLICATION OF FINAL 
RULE IN THE Federal Register]. 

(2) If you startup a new affected 
source after [DATE OF PUBLICATION 
OF FINAL RULE IN THE Federal 
Register], you must achieve compliance 
with the applicable provisions of this 
subpart upon startup of your affected 
source. 


Standards and Compliance 
Requirements 


§63.11148 What are the standards and 
compliance requirements for existing 
sources? 

(a) You must not discharge to the 
atmosphere through any combination of 
stacks or other vents captured process 
exhaust gases from the copper 
concentrate dryers, smelting vessels, 
converting vessels, matte drying and 
grinding plants, secondary gas systems, 
and anode refining and casting 
department that contain total particulate 
matter (PM) in excess of 89.5 pounds 
per hour (24-hour average). 


(b) For each smelting vessel and 
converting vessel at your primary 
copper smelter, you must operate a 
secondary gas system that collects the 
gases and fumes released during the 
molten material transfer operations and 
conveys the collected gas stream to a 
control device. 

(c) For operations in the anode 
refining and casting department at your 
primary copper smelter, you must meet 
the requirements in paragraphs (c)(1) 
and (2) of this section. 

(1) For each vessel used to refine 
blister copper, remelt anode copper or 
anode scrap, or hold molten anode 
copper, you must collect the gases and 
fumes vented from the vessel and 
convey the collected gas stream to a 
control device. 

- (2) For each anode casting wheel, you 
must collect gases and fumes vented 
when casting molten anode copper and 
convey the collected gas stream to a 
control device. 

(d) You must operate a continuous 
emissions monitoring system (CEMS) to 
measure and record PM concentrations 
and gas stream flow rates for the exhaust 
gases discharged to the atmosphere from 
each emissions source subject to the 
emissions limit in paragraph (a) of this 
section. A single PM CEMS may be used 
for the combined exhaust gas streams at 
a point before the gases are discharged 
to the atmosphere. Measured results 
must be expressed as pounds of PM 
emitted per hour calculated at the end 
of each calendar day for the preceding 
24-hour period. Collected PM CEMS 
data must be made available for 
inspection on a daily basis. 

(e) You must demonstrate initial 
compliance with the PM emissions limit 
in paragraph (a) of this section based on 
the results of a 24-hour average from the 
PM CEMS. You may certify initial 
compliance with the PM emissions limit 
based on the results of sampling 
conducted during the previous month. 

(f} You must submit to the permitting 
authority by the 20th day of each month 
a summary of the 24-hour averages for 
the previous month. 

(g) You must submit written 
notification to the permitting authority 
of any deviation from the requirements 
of this subpart, including those 
attributable to upset conditions, the — 
probable cause of such deviations, and 
any corrective actions or preventative 
measures taken. You must submit this 
notification within 14 days of the date 
the deviation occurred. 

(h) You must submit semiannual 
monitoring reports to your permitting 
authority. All instances of deviations 
from the requirements of this subpart 
must be clearly identified in the reports. 


(i) You must retain records of all 
required monitoring data and support 
information. Support information | 
includes all calibration and 
maintenance records, all original strip 
charts or appropriate recordings for 
continuous monitoring instrumentation, 
and copies of all reports required by this 
subpart. For all monitoring 
requirements, the owner or operator 
must record the following information, 
where applicable: 

(1) The date, place, and time of 
sampling or measurement, the date 
analyses were performed, the company 
or entity that performed the analyses, 
the analytical techniques or methods 
used, the results of such analyses, and 
the operating conditions existing at the 
time of sampling or measurement. 

(2) Records of activities performed to 
assure proper operation and 
maintenance of air emissions control 
systems and monitoring systems or 
devices. 


§63.11149 What are the standards and 
compliance requirements for new sources? 

(a) You must not discharge to the 
atmosphere through any combination of 
stacks or other vents process exhaust 
gases from the copper concentrate 
dryers, smelting vessels, converting 
vessels, matte drying and grinding 
plants, secondary gas systems, and 
anode refining and casting department 
that contain total PM in excess of 0.6 
pound per ton of copper concentrate 
feed charged to the smelting vessel (24- 
hour average). 

(b) For each smelting vessel and 
converting vessel at your primary 
copper smelter, you must operate a 
secondary gas system that collects the 
gases and fumes released during molten 
material transfer operations and convey 
the collected gas stream to a control 
device. 

(c) For operations in the anode 
refining and casting department at your 
primary copper smelter, you must meet 
the requirements in paragraphs (c)(1) 
and (2) of this section. 

(1) For each vessel used to refine 
blister copper, remelt anode copper or 
anode scrap, or hold molten anode 
copper, you must collect the gases and 
fumes vented from the vessel and 
convey the collected gas stream to a 
control device. 

(2) For each anode casting wheel, you 
must collect gases and fumes vented 
when casting molten anode copper and 
convey the collected gas stream to a 
control device. 

(d) You must install, operate, and 
maintain a PM CEMS to measure and 
record PM concentrations and gas 
stream flow rates for the exhaust gases 
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discharged to the atmosphere from each 
emissions source subject to the 
emissions limit in paragraph (a) of this 
section. You must also install, operate, 
and maintain a weight measurement 
system to measure and record the 
weight of the copper concentrate feed 
charged to the smelting furnace on a 
daily basis. A single PM CEMS may be 
used for the combined exhaust gas 
streams at a point before the gases are 
discharged to the atmosphere. For each 
PM CEMS used to comply with this 
paragraph, you must meet the 
requirements specified in paragraphs 
(d)(1) through (3) of this section. 

(1) You must install, certify, operate, 
and maintain the PM CEMS according 
to the applicable specification and 
testing requirements of EPA 
Performance Specification 11 in 40 CFR 
part 60, appendix B, and the quality 
assurance requirements of Procedure 2 
in 40 CFR part 60, appendix F. 

(2) You must conduct an initial 
performance evaluation of the PM 
CEMS according to the requirements of 
Performance Specification 11 in 40 CFR 
part 60, appendix:B. Thereafter, you 
must perform the performance 
evaluations as required by Procedure 2 
in 40 CFR part 60, appendix F. 

(3) You must perform ‘quarterly 
accuracy determinations and daily 
calibration drift tests for the PM CEMS 
according to Procedure 2 in 40 CFR part 
60, appendix F. 

(e) To demonstrate compliance with 
the PM emissions limit in paragraph (a) 
of this section, you must continuously 
monitor and record PM emissions, 
determine and record the daily (24- 
hour) value for each day, and calculate 
and record the daily average pounds of 
total PM per ton of copper concentrate 
feed charged to the smelting furnace. 
The daily average must be calculated at 
the end of each calendar day for the 
preceding 24-hour period. You must 
maintain records of the calculations of 
daily averages with supporting 
information and data, including . 
measurements of the weight of copper 
concentrate feed charged to the smelting 
vessel. Collected PM CEMS data must 
be made available for inspection on a 
daily basis. 

(f} You must demonstrate initial 2 
compliance with the emissions limit in 
paragraph (a) of this section using the 
procedures in paragraph (e) of this 
section. You must complete this initial 
compliance demonstration within 180 
days after startup and report the results 
in your notification of compliance status 
no oo than 30 days after the end of the 

mpliance demonstration. 
(g) You.must submit to the permitting 
aca: by the 20th day of each month 


a summary of the daily average PM per 
ton of copper concentrate feed charged 
to the smelting vessel for the previous 
month. 


Other Requirements and Information 


63.11150 What General Provisions apply 
to this subpart? 

(a) If you own or operate an existing 
or new affected source, you must 
comply with the requirements of the 
General Provisions (40 CFR part 63, 
subpart A) as specified in Table 1 to this 
subpart and paragraphs (a)(1) through 
(4) of this section. 

(1) If you own or operate an existing 
affected source and you certify initial 
compliance with the PM emissions limit 
in § 63.11148(a) based on monitoring 
data from the previous month, your 
notification of compliance status 
required by § 63.9(h) must include this 
certification of compliance, signed by a 
responsible official: “This facility 
complies with the PM emissions limit in 
§ 63.11148(a) based on monitoring data 
that were collected during the previous 
month.” 

(2) If you conduct a new performance 
test to demonstrate initial compliance 
with the PM emissions limit in 
§ 63.11148(a), your notification of 
compliance status required by § 63.9(h) 
must include the results of the 
performance test, including required 
monitoring data. 

(3) Your notification of compliance 
status required by §63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standard in § 63.11148(b): 
“This facility complies with the 
requirement to operate a secondary gas 
system for each smelting vessel and 
converting vessel in accordance with 
§ 63.11148(b).” 

(4) Your notification of aiaiiiadin 
status required by § 63.9(h) must 
include this certification of compliance, 

signed by a responsible official, for the 
work practice standard in § 63. 11148(c): 
“This facility complies with the 
requirement to capture gases from 
operations in the anode refining and 
casting department and duct them to a 
control device in accordance with 
§ 63.11148(c).” 

(b) If you own or operate a new 
affected source, you must comply with 
the requirements of the General 


' Provisions (40 CFR part 63, subpart A) 


as specified in Table 1 to this subpart 
and paragraphs (b)(1) through (3) of this 
section. 
(1) Your notification of 
status required by § 63.9(h) must 
include the results of the initial 
performance test and monitoring data 


collected during the test that 
demonstrate compliance with the 
emissions limit in § 63.11149(a). 

(2) Your notification of compliance 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standard in § 63.11149(b): 
“This facility complies with the 
requirement to operate a secondary gas 
system for each smelting vessel and 
converting vessel in accordance with | 
§ 63.11149(b).” 

(3) Your notification of compliance 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standard in § 63.11149(c): 
“This facility complies with the 
requirement to capture gases from 
operations in the anode refining and 
casting department and duct them to a 
control device in accordance with 
§ 63.11149(c).” 


§63.11151 
subpart? 

Terms used in this subpart are 
defined in the CAA, in 40 CFR 63.2, and 
in this section as follows: 

Anode refining and casting 
department means the area at a primary 
copper smelter in which anode copper 
refining and casting operations are 
performed. Emissions sources in the 
anode refining and casting department 
include anode refining furnaces, anode 
shaft furnaces, anode holding furnaces, 
and anode casting wheels. 

Capture system means the collection 
of components used to capture gases 
and fumes released from one or more 
emissions points and then convey the 
captured gas stream to a control device. 
A capture system may include, but is 
not limited to, the following 
components as applicable to a given 
capture system design: Duct intake 
devices, hoods, enclosures, ductwork, 
dampers, manifolds, plenums, and fans. 

Control device means air pollution 
control equipment used to remove PM 
from a gas stream. 

Converting vessel means a heii, 
reactor, or other type of vessel in which 
copper matte is oxidized to form blister 
copper. 

Copper concentrate means copper ore 
that has been. beneficiated or treated to 
remove waste and increase the copper 
content of the treated material. 

Copper concentrate dryer means a 
vessel in which copper concentrates are 
heated in the presence of air to reduce 
the moisture content of the material. 
Supplemental copper-bearing feed 
materials and fluxes may be added or 
mixed with the copper concentrates fed 

to a copper concentrate dryer. 


What definitions apply to this 
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Copper concentrate feed means the 
mixture of copper concentrate, 
secondary copper-bearing matefials, 
recycled slags and dusts, fluxes, and 
other materials blended together for 
feeding to the smelting vessel. 

Copper matte means a material 
predominately composed of copper and 
iron sulfides produced by smelting 
copper ore concentrates. 

Deviation means any instance in 
which an affected source subject to this 
subpart, or an owner or operator of such 
a source: 

(1) Fails to meet any requirement or 
obligation established by this subpart, 
including but not limited to any 
emissions limitation or work practice 
standard; 

(2) Fails to meet any term or condition 
that is adopted to implement an 
applicable requirement in this subpart 
and that is included in the operating 
permit for any affected source required 
to obtain such a permit; or 

(3) Fails to meet any emissions 
limitation or work practice standard in 
this subpart during startup, shutdown, 
or malfunction, regardless of whether or 
not such failure is permitted by this 
subpart. 

Matte drying and grinding plant 
means the area at a primary copper 
smelter in which wet granulated matte 
copper is ground in a mill, dried by 
blowing heated air through the mill, and 
then separated from the drying air 
stream using a control device such as a 
baghouse. 

Primary copper smelter means any 
installation or any intermediate process 


engaged in the production of copper 
from copper sulfide ore concentrates 
through the use of pyrometallurgical 
techniques. 

Responsible official means 
responsible official as defined at 40 CFR 


70.2. 


Secondary gas system means a 
capture system that collects the gases 
and fumes released when removing and 
transferring molten materials from 
smelting vessels and converting vessels 
using tapping ports, launders, and other 
openings in the vessels. Examples of 
molten material include, but are not 
limited to: copper matte, slag, and 
blister copper. 

Smelting vessel means a furnace, 
reactor, or other type of vessel in which 
copper ore concentrate and fluxes are 
melted to form a molten mass of 
material containing copper matte and 
slag. Other copper-bearing materials 
may also be charged to the smelting 
vessel. 

Work practice standard means any 
design, equipment, work practice, or 
operational standard, or combination 
thereof. 


§63.11152 Who implements and enforces 
this subpart? 

(a) This subpart can be implemented 
and enforced by the U.S. EPA, ora 
delegated authority such as a State, 
local, or tribal agency. If the U.S. EPA 
Administrator has delegated authority to 
a State, local, or tribal agency, then that 
Agency has the authority to implement 
and enforce this subpart. You should 
contact your U.S. EPA Regional Office 


to find out if this subpart is delegated 
to a State, local, or tribal agency within 
your State. 


(b) In delegating implementation and 
enforcement authority of this subpart to 
a State, local, or tribal agency under 40 
CFR part 63, subpart E, the authorities 
contained in paragraph (c) of this 
section are retained by the 
Administrator of the U.S. EPA and are 
not transferred to the State, local, or 
tribal agency. 

(c) The authorities that will not be 
delegated to State, local, or tribal 
agencies are listed in paragraphs (c)(1) 
through (4) of this section. 

(1) Approval of an alternative non- 
opacity emission standard under 
§ 63.6(g). 

(2) Approval of a major change to a 
test method under § 63.7(e)(2)(ii) and (f). 
A “major change to test method”’ is 
defined in § 63.90. 

(3) Approval of a major change to 
monitoring under § 63.8(f). A “major 
change to monitoring” is defined in 
§ 63.90. 

(4) Approval of a major change to 
recordkeeping/ reporting under 
§ 63.10(f). A “major change to 
recordkeeping/reporting” is defined in 
§ 63.90. 


Tables to Subpart EEEEEE of Part 63 


As required in § 63.11150(a) and (b), 
you must comply with the requirements 
of the NESHAP General Provisions (40 
CFR part 63, subpart A) as shown in the 
following table. 


TABLE 1 TO SUBPART EEEEEE OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART EEEEEE 


Citation 


Applies to 
ubpart- 
EEEEEE? 


Explanation 


63.1(a)(1), (a)(2), (a(S), (a)(4), (a)(6), 
(b)(1),- (b)(3), (€)(1), 
(c)(2), (c)(5), (e). 

63.1(a)(5), 
(c)(4), (d). 


63.6(a), (b)(1}-(b)(5), (b)(7), (c)(1), (€)(2), 
(C5), (eX(1), 
(e)(3)(ix), (f), @. 

63.6(b)(6),  (c)(3),  (€)(2), 
(e)(3)(ii), (R)(3), 

63.6(h)(1)—(h)(4), 
(h)(6)-(h)(9). 

63.7(a), (2), (f), (h) 

63.7(b), (c) 


63.8(a)(1), (a)(2), (b), (c), (f), (9) 
63.8(a)(3) 
63.8(a)(4) 


Applicability 


Reserved 


Definitions 

Units and Abbreviations 

Prohibited Activities and Circumvention ... 

Preconstruction Review and Notification 
Requirements. 

Compliance with Standards and Mainte- 
nance Requirements. 


Performance Testing Requirements 


Monitoring Requirements 
Reserved 


Yes. 


No. 


Yes. 
Yes. 
Yes. 


Subpart EEEEEE does not include opac- 
ity or visible emissions standards. 


Notification of performance tests and 
quality assurance program apply to 
new sources but not existing sources. 


Subpart EEEEEE does not require flares. 


| Yes. 
| 
| 3 
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TABLE 1 TO SUBPART EEEEEE OF PART 63.—AP 


Continued 


PLICABILITY OF GENERAL PROVISIONS TO SUBPART EEEEEE— 


Citation 


Subject 


plies to 
ubpart 
EEEEEE? 


Explanation 


63.8(d), (e) Yes/No 

63.9(a), (b)(1), (b)(2), (b)(5), (c), (d), | Notification Requirements ................0+ Yes. 
(h)(1)—(h)(3), (h)(5), (h)(6), (i), 

63.9(b)(3), (h)(4) Reserved No. 

63.9(b)(4), (f) No. 

63.9(e), (g) Yes/No 


63.10(a), (b)(1), (d)(1), (d)(2), (a)(4), 
d)(5), (f). 


ments. 

63.10(b)(2),  (b)(3), (c)(1) Yes/No 
(c)(10)-(c)(15), (e)(1), (e)(2). 
63.10(c)(2)-(c)(4), (c)(9) Reserved No. 
63.10(e)(3) Yes/No 
63.11 Controi Device Requirements ................... INO: 
63.12 State Authorities and Delegations ............ Yes. 
63.14 Incorporations by Reference ...................+ Yes. 
63.15 Availability of Information and Confiden- | Yes. — 
tiality. 


63.16 


Performance Track Provisions .................. 


Recordkeeping and Reporting Require- | Yes. 


Recordkeeping and 


.... | Requirements for quality control program 


and performance evaluations apply to 
new sources but not existing sources. 


.... | Requirement for notification of perform- 


ance test and for use of continuous 
monitoring systems apply to new 
sources but not existing sources. 


reporting require- 
ments apply to new sources but not ex- 
isting sources. 


Sete Subpart EEEEE does not contain opacity 


or visible emissions standards. 


ae Reporting requirements apply to new 


sources but not existing sources. 


consi Subpart EEEEEE does not require flares. 


5. Part 63 is amended by adding 
subpart FFFFFF to read as follows: 


Subpart FFFFFF—National Emission 
Standards for Hazardous Air Pollutants 
for Secondary Copper Smelting Area 
Sources 


Sec. 


Applicability and Compliance Dates 
63.11153 Am I subject to this subpart? 
63.11154 What are my compliance dates? 
Standards and Compliance Requirements 


63.11155 What are the standards and 
compliance requirements for new 
sources? 

63.11156 [Reserved] 

Other Requirements and Information 

63.11157 What General Provisions apply to 
this subpart? 

63.11158 What definitions apply to this 
subpart? 

63.11159 Who implements and enforces 
this subpart? 

Tables to Subpart FFFFFF of Part 63 

Table 1 to Subpart FFFFFF of Part 
63—Applicability of General Provisions 
to Subpart FFFFFF 


Applicability and Compliance Dates 


§63.11153 Am subject to this subpart? 
(a) You are subject to this subpart if 
you own or operate a new secondary 


copper smelter that is an area source of 
hazardous air pollutant (HAP) | 
emissions. Your secondary copper 
smelter is an area source if it does not 
emit and does not have the potential to 
emit either 10 tons per year (tpy) or 
more of any single HAP or 25 tpy or 
more of any combination of HAP. 

(b) This subpart applies to each new 
affected source. The affected source is 
each secondary copper smelter. Your 
secondary copper smelter is a new 
affected source if you commenced 
construction or reconstruction of the 
affected source before October 6, 2006. 

(c) This subpart does not apply to 
research and development facilities, as 
defined in section 112(c)(7) of the CAA. 

(d) If you own or operate an area 
source subject to this subpart, you must 
obtain a permit under 40 CFR part 70 or 
40 CFR part 71. 


§63.11154 What are my compliance 
dates? 

(a) If you start up a new affected 
source on or before [Date of publication 
of final rule in the Federal Register], 
you must achieve compliance with the 
applicable provisions of this subpart not 
later than [DATE OF PUBLICATION OF 


_ FINAL RULE IN THE Federal Register]. 


(b) If you start up a new affected 
source after [DATE OF PUBLICATION 
OF FINAL RULE IN THE Federal 


Register], you must achieve compliance 
with the applicable provisions of this 
subpart upon startup of your affected 
source. 


Standards and Compliance ~ 
Requirements 


§63.11155 What are the standards and 
compliance requirements for new sources? 
(a) You must not discharge to the 
atmosphere any gases which contain 
particulate matter (PM) in excess of 
0.002 grains per dry standard cubic foot 
(gr/dscf) from the exhaust vent of any 
capture system for a smelting furnace, 
melting furnace, or other vessel that 
contains molten material and any 
capture system for the transfer of molten 


‘material. 


(b) For each smelting furnace, melting 
furnace, or other vessel that contains 
molten material, you must install and 
operate a capture system that collects 
the gases and fumes from the vessel and 
from the transfer of molten material and 
convey the collected gas stream to a 
control device. 

(c) You must prepare and operate at 
all times according to a written plan for 
the selection, inspection, and 
pretreatment of copper scrap to 
minimize, to the extent practicable, the 
amount of oil and plastics in the scrap 
that is charged to the smelting furnace. 
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Your plan must include a training 
program for scrap inspectors. You must 
keep records to demonstrate continuous 
compliance with the requirements of 
your plan. You must keep a current 
copy of your pollution prevention plan 
onsite and available for inspection. 

(d) You must install, operate, and 
maintain a bag leak detection system on 
all baghouses used to comply with the 
PM emissions limit in paragraph (a) of 
this section according to paragraph 
(d)(1) of this section, prepare and 
operate by a site-specific monitoring 
plan according to paragraph (d)(2) of 
this section, take corrective action 
according to paragraph (d)(3) of this 
section, and record information 
according to paragraph (d)(4) of this 
section. 

(1) Each bag leak detection system 
must meet the specifications and 
requirements in paragraphs (d)f1)(i) 
through (viii) of this section. 

(i) The bag leak detection system must 
be certified by the manufacturer to be 
capable of detecting PM emissions at 
concentrations of 1 milligram per actual 
cubic meter (0.00044 grains per actual 
cubic foot) or less. 

(ii) The bag leak detection system 
sensor must provide output of relative 
PM loadings. The owner or operator 
shall continuously record the output 
from the bag leak detection system-using 
electronic or other means (e.g., using a 
strip chart recorder or a data logger.) 

(iii) The bag leak detection system 
must be equipped with an alarm system 
that will sound when the system detects 
an increase in relative particulate 
loading over the alarm set point 
established according to paragraph 
(d)(1)(iv) of this section, and the alarm 
must be located such that it can be 
heard by the appropriate plant 
personnel. 

(iv) In the initial adjustment of the bag 
leak detection system, you must : 
establish, at a minimum, the baseline 
output by adjusting the sensitivity 
(range) and the averaging period of the 
device, the alarm set points, and the 
alarm delay time. 

(v) Following initial adjustment, you 
shall not adjust the averaging period, 
alarm set point, or alarm delay time 
without approval from the 
Administrator or delegated authority 
except as provided in paragraph 
(d)(1)(vi) of this section. 

(vi) Once per quarter, you may adjust 
the sensitivity of the bag leak detection 
system to account for seasonal effects, 
including temperature and humidity, 
according to the procedures identified 
in the site-specific monitoring plan 
required by paragraph (d)(2) of this 
section. 


(vii) You must install the bag leak 
detection sensor downstream of the 
baghouse and upstream of any wet 
scrubber. 

(viii) Where multiple detectors are 
required, the system’s instrumentation 
and alarm may be shared among 
detectors. : 

(2) You must develop and submit to 
the Administrator or delegated authority 
for approval a site-specific monitoring 
plan for each bag leak detection system. 
You must operate and maintain the bag 
leak detection system according to the 
site-specific monitoring plan at all 
times. For each bag leak detection . 
system that operates on the triboelectric 
effect, the monitoring plan must be 
consistent with the recommendations 
contained in the “Fabric Filter Bag Leak 
Detection Guidance” (EPA—454/R-98- 
015) currently available at http:// 
www.epa.gov/ttn.emc01/cem/tribo. pdf. 
Each monitoring plan must describe the 
items in paragraphs (d)(2)(i) through (vi) 
of this section. 

(i) Installation of the bag leak 
detection system; 

(ii) Initial and periodic adjustment of 
the bag leak detection system, including 


- how the alarm set-point will be 


established; 

(iii) Operation of the bag leak 
detection system, including quality 
assurance procedures; 

(iv) How the bag leak detection 
system will be maintained, including a 
routine maintenance schedule and spare 
parts inventory list; 

(v) How the bag leak detection system 
output will be recorded and stored; and 
(vi) Corrective action procedures as 

specified in paragraph (d)(3) of this 
section. In approving the site-specific 
monitoring plan, the Administrator or 
delegated authority may allow owners 
and operators more than 3 hours to 
alleviate a specific condition that causes 
an alarm if the owner or operator 
identifies in the monitoring plan this 
specific condition as one that could lead 
to an alarm, adequately explains why it 
is not feasible to alleviate this specific 
condition within 3 hours of the time the 
alarm occurs, and demonstrates that the. 
requested time will ensure alleviation of 
this condition as expeditiously as 
practicable. 

(3) For each bag leak detection 
system, you must initiate procedures to 
determine the cause of every alarm 
within 1 hour of the alarm. Except as 
provided in paragraph (d)(2)(vi) of this 
section, you must alleviate the cause of 
the alarm within 3 hours of the alarm by 
taking whatever corrective action(s) are 
necessary. Corrective actions may 
include, but are not limited to the 
following: 


(i) Inspecting the baghouse for air 


leaks, torn or broken bags or filter 


media, or any other condition that may 
cause an increase in particulate 
emissions; 

(ii) Sealing off defective bags or filter 
media; 

(iii) Replacing defective bags or filter 
media or otherwise repairing the control 
device; 

(iv) Sealing off a defective baghouse 
compartment; 

(v) Cleaning the bag leak detection 
system probe or otherwise repairing the 
bag leak detection system; or 

(vi) Shutting down the process 
producing the particulate emissions. 

(4) You must maintain records of the 
information specified in paragraphs 
(d)(4)(i) through (iii) of this section for 
each bag leak detection system. 

(i) Records of the bag leak detection 
system output; 

(ii) Records of bag leak detection 
system adjustments, including the date 
and time of the adjustment, the initial 
bag leak detection system settings, and 
the final bag leak detection system 
settings; and 

(iii) The date and time of all bag leak 
detection system alarms, the time that 
procedures to determine the cause of an 
alarm were initiated, whether 
procedures were initiated within 1 hour 
of the alarm, the cause of the alarm, an 
explanation of the actions taken, the 
date and time the cause of the alarm was 
alleviated, and whether the alarm was 
alleviated within 3 hours of the alarm. 

(e) You must conduct a performance 
test to demonstrate initial compliance 
with the PM emissions limit within 180 
days after startup and report the results 
in your notification of compliance 
status. You must conduct each PM test 
according to § 63.7(e)(1) using the test 
methods and procedures in paragraphs 


- (e)(1) through (5) of this section. 


(1) Method 1 or 1A (40 CFR part 60, 
appendix A) to select sampling port 
locations and the number of traverse 
points in each stack or duct. Sampling 
sites must be located at-the outlet of the 
control device (or at the outlet of the 
emissions source if no control device is 
present) prior to any releases to the 
atmosphere. 

(2) Method 2, 2A, 2C, 2D, 2F, or 2G 
(40 CFR part 60, appendix A) to 
determine the volumetric flow rate of 
the stack gas. 

(3) Method 3, 3A, or 3B (40 CFR part 
60, appendix A) to determine the dry 
molecular weight of the stack gas. You 
may use ANSI/ASME PTC 19.10—1981, 
‘Flue and Exhaust Gas Analyses 
(incorporated by reference—see § 63.14) 
as an alternative to EPA Method 3B. 
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(4) Method 4 (40 CFR part 60, 
appendix A) to determine the moisture 
content of the stack gas. 

(5) Method 5 (40 CFR part 60, 
appendix A) to determine the PM 
concentration for negative pressure 
baghouses and Method 5D (40 CFR part 
60, appendix A) for positive pressure 
baghouses. The sampling time and 
volume for each run must be at least 60 
minutes and 0.85 dry standard cubic 
meters (30 dry standard cubic feet). A 
minimum of three valid test runs are 
needed to comprise a PM performance 
test. 

(f) You must conduct subsequent 
performance tests to demonstrate 
compliance with the PM emissions limit 
at least once every 5 years. 

(g) If you use a control device other 
than a baghouse, you must prepare and 
submit a monitoring plan to the 
Administrator for approval. Each plan 
must contain the information in 
paragraphs (g)(1) through (5) of this 
section. 

(1) A description of the device; 

(2) Test results collected in 
accordance with paragraph (e) of this 
section verifying the performance of the 
device for reducing PM to the levels 

uired by this subpart; 
*e43) Operation and maintenance plan 
for the control device (including a - 
preventative maintenance schedule 
consistent with the manufacturer’s 
instructions for routine and long-term 
maintenance) and continuous 
monitoring system. 

(4) A list of operating parameters that 
will be monitored to maintain 
continuous compliance with the 
applicable emission limits; and 

5) Operating parameter limits based 
on monitoring data collected during the 
performance test. 


§63.11156 [Reserved] 
Other Requirements and Information 


§63.11157 What General Provisions apply 
to this subpart? 

(a) If you own or operate a new 
affected source, you must comply with 
the requirements of the General 
Provisions in 40 CFR part 63, subpart A 
as specified in Table 1 to this subpart. 

a Your notification of compliance 
status required by § 63.9(h) must 
include the results of the initial 
performance tests and monitoring data 
collected during the test. 


(c) Your notification of compliance © 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standard in § 63.11155(c): 
“This facility complies with the 
requirement for a written plan for the 
selection, inspection, and pretreatment 
of copper scrap in accordance with 
§ 63.11155(c).” 

(d) Your notification of compliance 
status required by § 63.9(h) must 


include this certification of compliance, 


signed by a responsible official, for the 
work practice standard in 

§ 63.11155(d)(2): “This facility has an 
approved monitoring plan in ~ 


accordance with § 63.11155(d)(2).” 


(e) If you use control devices other 
than baghouses, your notification of 


_ compliance status required by § 63.9(h) 


must include this certification of 
compliance, signed by a responsible 
official for the monitoring plan 
requirements in § 63.11157(g): “This 
facility has an approved monitoring 
plan in accordance with § 63.11157(g).” 


§63.11158 What definitions apply to this 
subpart? 

Terms used in this subpart are 
defined in the CAA, in 40 CFR 63.2, and 
in this section as follows: 

Anode copper means copper that is 
cast into anodes and refined in an 
electrolytic process to produce high 
purity copper. 

Capture system means the collection 
of components used to capture gases 
and fumes released from one or more 
emissions points and then convey the 
captured gas stream to a control device. 
A capture system may include, but is 
not limited to, the following 
components as applicable to a given 
capture system design: duct intake 
devices, hoods, enclosures, ductwork, 
dampers, manifolds, plenums, and fans. 

Melting furnace means any furnace, 
reactor, or other type of vessel that heats 
solid materials and produces a molten 
mass of material. 

Secondary copper smelter means a 
facility that processes copper scrap in a 
blast furnace and converter or that uses 
another pyrometallurgical purification 
process to produce anode copper from 
copper scrap, including low-grade 
copper scrap. A facility where recycled 
copper scrap or copper alloy scrap is 
melted to produce ingots or for direct 


use in a manufacturing process is not a 
secondary copper smelter. 

Smelting furnace means any furnace, 
reactor, or other type of vessel in which 
copper scrap and fluxes are melted to 
form a molten mass of material 
containing copper and slag. 

Work practice standard means any 
design, equipment, work practice, or 
operational standard, or combination 
thereof. 


§63.11159 Who implements and enforces 
this subpart? 

(a) This subpart can be implemented 
and enforced by the U.S. EPA, ora 
delegated authority such as a State, 
local, or tribal agency. If the U.S. EPA 
Administrator has delegated authority to 
a State, local, or tribal agency, then that 
Agency has the authority to implement 
and enforce this subpart. You should 
contact your U.S. EPA Regional Office 
to find out if this subpart is delegated 
to a State, local, or tribal agency. 

(b) In delegating implementation and 
enforcement authority of this subpart to 
a State, local, or tribal agency under 40 
CFR part 63, subpart E, the authorities © 
contained in paragraph (c) of this 
section are retained by the 
Administrator of the U.S. EPA and are 
not transferred to the State, local, or 
tribal agency. 

(c) The authorities that will not be 
delegated to State, local, or tribal 
agencies are listed in paragraphs (c)(1) 
through (4) of this section. 

(1) Approval of an alternative non- 
opacity emissions standard under 
§ 63.6(g). 

(2) Approval of a major change to test 
methods under § 63.7(e)(2)(ii) and (f). A 
“major change to test method” is 
defined in § 63.90. 

(3) Approval of a major change to 
monitoring under § 63.8(f). A “major 
change to monitoring” is defined in 
§ 63.90. 

(4) Approval of a major change to 
recordkeeping/reporting under 
§ 63.10(f). A ‘major change to 
recordkeeping/reporting” is defined in 
§ 63.90. 


Tables to Subpart FFFFFF of Part 63 


As required in § 63.11157(a), you 
must comply with the requirements of 
the General Provisions (40 CFR part 63, 
subpart A) as shown in the following 
table. 
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TABLE 1 TO SUBPART FFFFFF OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART FFFFFF 


; to 
Citation _ Subject bpart: Explanation 
FFFEFF? 


63.1(a)(1), (a)(2), (a)(3), (a)(4), (a)(6), | Applicability 
(c)(1), 
(c)(2), (c)(5), (e). 

63.1 (a)(7){a)(9), (b)(2),_ (c)(3), 


Definitions 
Units and Abbreviations 
Prohibited Activities and Circumvention ... 
Preconstruction Review and Notification 
Requirements. 
63.6(a), (b)(1)—(b)(5), (b)(7), (c)(1), (c)(2), | Compliance with Standards and Mainte- 
(c)(5),  (e)(3)(i), (e)(8) (iii) —-(e)(3)(ix), nance Requirements. 
(f),(g), (i), @)- 
63.6(b)(6), (c)(3),_ ()(4), (e)(2), | Reserved 
(e)(3)(ii), (h)(3), (h)(S)(iv). 
63.6(h)(1)—(h)(4), (h)(5)(i)—(h)(5) (iii), Subpart FFFFFF does not include opacity 
(h)(6)-(h)(9). or visible emissions standards. 
Performance Testing Requirements 
63. 8(a)(1); (a)(2), (b), (f)(1)-(5) Monitoring Requirements 
63. Reserved 


Subpart FFFFFF does not require a con- 
tinuous monitoring system. 

63.8(a)(4) ... Subpart FFFFFF does not require flares. 

63.9(a), (b)(1), (b)(2), (b)(5), (c), (d), (e), | Notification Requirements 
(f), (g), (h)(5), (h)(6), (i), Gi). 

63.9(b)(3), (h)(4) Reserved 

63.9(b)(4) . 

63.9(f) ; Hi Subpart FFFFFF does not include opacity 

or visible emissions standards. 

63.9(g) . Subpart FFFFFF does not require a con- 

tinuous monitoring system. 


63.10(a), (b)(2)(i)-(b)(2)(v), (b)(2)(xiv), | Recordkeeping and Reporting Require- 
(d)(2), (d)(4), (d)(5), (e)(1), (e)(2), ments. 


63.10(c)(2)—(c)(4), (c)(9) Reserved 
63.10(b)(2)(vi)—(b)(2)(xiii), (c)(1), (c)(5)- Subpart FFFFFF does not require a con- 
(c)(14), (e)(1)—(e)(2), (e)(4). tinuous monitoring system. 
63.10(d)(3) Subpart FFFFFF does not include opacity 
or visible emissions standards. 


63. en) - 
63.1 Control Device Requirements Subpart FFFFFF does not require flares. 
State Authorities and Delegations 
Addresses 
Incorporations by Reference 
Availability of Information and Confiden- 
tiality. 
Performance Track Provisions 


6. Part 63 is amended by adding 63.11163 What are the standards and Applicability and Compliance Dates 
: compliance requirements for new 
subpart GGGGGG to read as follows: — q §63.11160 Am| subject to this subpart? 
Subpart GGGGGG—National Emission 63.11164 What General Provisions apply to 
Standards for Hazardous Air Pollutants primary zinc production facilities? 


for P Nonf Metals A you own or operate a primary zinc 
or Primary Nonferrous Metals Area : Beryllium Production Faciliti roduction facility or primary beryliiam 
Sources—Zinc, Cadmium, and Primary Beryllium uction Facilities p primary 


. 63.11165 What are the standards and production facility that is an area source 
compliance requirements for new and of hazar dous air pollutant (HAP) 
existing sources? emissions. Your primary zinc or 
63.11166 What General Provisions apply to Primary beryllium production facility is 
primary beryllium production facilities? an area source if it does not emit and 
does not have the potential to emit 
either 10 tons per year (tpy) or more of 
any single HAP or 25 tpy or more of any 
combination of HAP. 


(a) You are subject to this subpart if 


Applicability and Compliance Dates 
63.11160 Am I subject to this subpart? 
63.11161 What are my compliance dates? 


: bey 63.11167 What definitions apply to this 

Primary Zinc Production Facilities subpart? 

63.11162 What are the standards and 63.11168 Who implements and enforces The affected F h 
compliance requirements for existing this subpart? (b) 
ater existing or new primary zinc production 


| 
| 
| 
{ 
| 
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facility or primary beryllium production — and/or other materials containing previous performance test conducted 


facility. 

(1) An affected source is existing if 
you commenced construction or 
reconstruction of the affected source 
before October 6, 2006. 

(2) An affected source is new if you. 
commenced construction or 
reconstruction of the affected source on 
or after October 6, 2006. 

(c) If you own or operate a new or 
existing affected source, you must 
obtain a permit under 40 CFR part 70 or 
74. 


§63.11161 What are my compliance 
dates? 

(a) If you have an existing affected 
source, you must achieve compliance 
with applicable provisions in this 
subpart by [DATE OF PUBLICATION 
OF THE FINAL RULE IN THE Federal 
Register]. If you startup a new sintering 
machine at an existing affected source 
after [DATE OF PUBLICATION OF THE 
FINAL RULE IN THE Federal Register], 
you must achieve compliance with the 
applicable provisions in this subpart not 
later than 180 days after startup. 

(b) If you have a new affected source, 
you must achieve compliance with 
applicable provisions in this subpart 
according to the dates in paragraphs 
(b)(1) and (2) of this section. 

(1) If you startup a new affected 
source on or before [DATE OF 
PUBLICATION OF FINAL RULE IN 
THE Federal Register], you must 
achieve compliance with applicable 
provisions in this subpart not later than 
[DATE OF PUBLICATION OF THE 
FINAL RULE IN THE Federal Register]. 

(2) If you startup a new affected 
source after [DATE OF PUBLICATION 
OF THE FINAL RULE IN THE Federal 
Register], you must achieve compliance 
with applicable provisions in this 
subpart upon initial startup. 


Primary Zinc Production Facilities 
§63.11162 What are the standards and 
compliance requirements for existing 
sources? 

. (a) You must exhaust the off-gases 
from each roaster to a particulate matter 
(PM) control device and to a sulfuric 
acid plant, including during the 
charging of the roaster. 

(b) You must not discharge to the 
atmosphere any gases which contain PM 
in excess of the emissions limits in 
paragraphs (b)(1) through (5) of this 
section. 

(1) 0.93 pound per hour (lb/hr) from 
the exhaust vent of a zinc cathode 
melting furnace. 

(2) 0.1 lb/hr from the exhaust vent of 
a furnace that melts zinc dust, zinc 


3) 0.228 lb/hr from the vent for the 
combined exhaust from a furnace 


_ melting zinc scrap and an alloy furnace. 


(4) 0.014 grains per dry standard 
cubic foot (gr/dscf) from the exhaust _ 
vent of an anode casting furnace. 

(5) 0.015 gr/dscf from the exhaust 
vent of a cadmium melting furnace. 

(c) You must establish an operating 
range for pressure drop for each 
baghouse applied to a furnace subject to 
an emissions limit in paragraph (b) of 
this section based on the minimum and 
maximum values recorded during a 
performance test that demonstrates 
compliance with the applicable PM 
emissions limit. Alternatively, you may 
use an operating range that has been 
previously established and approved by 
your permitting authority within the 


-past 5 years. You must monitor the 


pressure drop daily, maintain the 
pressure drop for each baghouse within 
the established operating range, and 
record the pressure drop measurement 
in a daily log. You must perform routine 
maintenance on each baghouse and 
record maintenance activities in a 
baghouse maintenance log. Baghouse 
maintenance logs must include, but are 
not limited to, inspections, criteria for 
changing bag filters, and dates on which 
the bag filters are replaced. Both logs 
must be maintained in a suitable 
permanent form and kept available for 
inspection. 

(4) If you own or operate a sintering 
machine at your facility, you must 
comply with the PM emissions limit in 
40 CFR 60.172(a) and the opacity 
emissions limit in 40 CFR 60.174(a) for 
that sintering machine. 

(e) If you own or operate a sintering 
machine at your facility, you must 
install and operate a continuous opacity 
monitoring system (COMS) for each 
sintering machine according to the 
requirements in 40 CFR 60.175(a). Each 
COMS must meet Performance 
Specification 1 (40 CFR part 60, 
appendix B). 

f) For each furnace at your facility, 
you must demonstrate initial 
compliance with the applicable PM 
emissions limit in paragraph (b) of this 
section based on the results of a 
performance test for that furnace. If you 
own or operate a sintering machine, you 
must also demonstrate initial 
compliance with the PM and opacity 


a emissions limits in paragraph (d) of this * 


section based on the results of a 
performance test for that sintering 
machine. 

(1) You may certify initial compliance 
for a furnace (and sintering machine, if 
applicable) based on the results of a 


during the past 5 years. 

(2) If you have not conducted a 
performance test to demonstrate 
compliance with the applicable 
emissions limits during the past 5 years, 
you must conduct a performance test 
within 180 days of your compliance 
date and report the results in your 
notification of compliance status. 

(3) You must conduct each PM test for 
a furnace according to § 63.7(e)(1) using 
the test methods and procedures in 
paragraphs (f)(3)(i) through (v) of this 
section. 

(i) Method 1 or 1A (40 CFR part 60, 
appendix A) to select sampling port 
locations and the number of traverse 
points in each stack or duct. Sampling 
sites must be located at the outlet of the 
control device (or at the outlet of the 
emissions source if no control device is 
present) prior to any releases to the 
atmosphere. 

(ii) Method 2, 2A, 2C, 2D, 2F, or 2G 
(40 CFR part 60, appendix A) to 
determine the volumetric flow rate of 
the stack gas. 

(iii) Method 3, 3A, or 3B (40 CFR part 
60, appendix A) to determine the dry 
molecular weight of the stack gas. You 
may use ANSI/ASME PTC 19.10—1981, 
“Flue and Exhaust Gas Analyses” 
{incorporated by reference—see § 63.14) 
as an alternative to EPA Method 3B. 

(iv) Method 4 (40 CFR part 60, 
appendix A) to determine the moisture 
content of the stack gas. 

(v) Method 5 (40 CFR part 60, 
appendix A) to determine the PM 
concentration for a negative pressure 
baghouse, Method 5D (40 CFR part 60, 
appendix A) for a positive pressure 
baghouse, or an alternative method 
previously approved by your permitting 
authority. A minimum of three valid test 
runs are needed to comprise a PM 
performance test. 

(4) You must conduct each PM test for 
a sintering machine according to 
§ 63.7(e)(1) and 40 CFR 60.176(b)(1) 
using the test methods in paragraph 
(f)(3) of this section. You must 
determine the PM concentration using 
EPA Method 5 (40 CFR part 60, 
appendix A). You may use ANSI/ASME 
PTC 19.10—1981, “Flue and Exhaust Gas 
Analyses” (incorporated by reference— 
see § 63.14) as an alternative to EPA 
Method 3B. 

(5) You must conduct each opacity 
test for a sintering machine according to 
the requirements in § 63.6(h)(7). You 
must determine the opacity of emissions 
using EPA Method 9 (40 CFR part 60, 
appendix A). 

-(g) For each furnace subject to an 
emissions limit in paragraph (b) of this 
section, you must conduct subsequent 


>... 
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performance tests according to the 
requirements in paragraph (f)(3) of this 
section to demonstrate compliance with 
the applicable PM emissions limit for 
the furnace every 5 years. 

(h) You must submit a notification to 
your permitting authority of any 
deviation from the requirements of this 
subpart within 30 days after the 
deviation. The notification must 
describe the probable cause of the 
deviation and any corrective actions or 
preventative measures taken. 

(i) You must submit semiannual 
monitoring reports to your permitting 
authority containing the results for all 
monitoring required by this subpart. All 
deviations that occur during the 
reporting period must be clearly 
identified. 

(j) You must keep records of all 
required monitoring data and support 
information. Support information 
includes all calibration and 
maintenance records and all original 
strip chart recordings for continuous 
monitoring instrumentation and copies 
of all reports required by this subpart. 


§63.11163 What are the standards and 
compliance requirements for new sources? 

(a) You must exhaust the off-gases 
from each roaster to a PM control device 
and to a sulfuric acid plant, including 
the charging of the roaster. 

(b) You must not discharge to the 
atmosphere any gases which contain PM 
in excess of the emissions limits in 
paragraphs (b)(1) through (3) of this 
section. 

(1) 0.005 gr/dscf from the exhaust 
vent of a zinc cathode melting furnace; 
scrap zinc melting furnace; furnace 
melting zinc dust, zinc chips, and other 
materials containing zinc; and alloy 
melting furnace. 
~ (2) 0.014 gr/dscf from the exhaust 
vent of an anode casting furnace. 

(3) 0.015 gr/dscf from the exhaust 
vent of a cadmium melting furnace. 

*(c) For each melting furnace, you 
must install and operate a capture. 
system that collects gases and fumes 
from the melting furnace and from the 
transfer of molten materials and conveys 
the collected gases to a control device. 

(d) You must install, operate, and 
maintain a bag leak detection system on 
all baghouses used to comply with the 
PM emissions limit in paragraph (b) of 
this section according to paragraph 
(d)(1) of this section, prepare and 
operate by a site-specific monitoring 
plan according to paragraph (d)(2) of 
this section, take corrective action 
according to paragraph (d)(3) of this © 
section, and record information 
according to paragraph (d)(4) of this 
section. 


(1) Each bag leak detection system 
must meet the specifications and 
requirements in paragraphs (d)(1)(i) 
through (viii) of this section. 

(i) The bag leak detection system must 
be certified by the manufacturer to be 
capable of detecting PM emissions at 
concentrations of 1 milligram per actual 
cubic meter (0.00044 grains per actual 
cubic foot) or less. 

(ii) The bag leak detection system 
sensor must provide output of relative 
PM loadings. The owner or operator 
shall continuously record the output 
from the bag leak detection system using 
electronic or other means (e.g., using a 
strip chart recorder or a data logger.) 

(iii) The bag leak detection system 
must be equipped with an alarm system 
that will sound when the system detects 
an increase in relative particulate 
loading over the alarm set point 
established according to paragraph 
(d)(1)(iv) of this section, and the alarm 
must be located such that it can be 
heard by the appropriate plant 
personnel. 

(iv) In the initial adjustment of the bag 
leak detection system, you must 
establish, at a minimum, the baseline 
output by adjusting the sensitivity 
(range) and the averaging period of the 
device, the alarm set.points, and the 
alarm delay time. 

(v) Following initial adjustment, you 
shall not adjust the averaging period, 
alarm set point, or alarm delay time 
without approval from the 
Administrator or delegated authority 
except as provided in paragraph 
(d)(1)(vi) of this section. 

(vi) Once per quarter, you may adjust 
the sensitivity of the bag leak detection 
system to account for seasonal effects, 
including temperature and humidity, 
according to the procedures identified 
in the site-specific monitoring plan 
required by paragraph (d)(2) of this 
section. 

(vii) You must install the bag leak 
detection sensor downstream of the 
baghouse and upstream of any wet 
scrubber. 

(viii) Where multiple detectors are 
required, the system’s instrumentation 
and alarm may be shared among 
detectors. 

(2) You must develop and submit to 
the Administrator or delegated authority 
for approval a site-specific monitoring 
plan for each bag leak detection system. 
You must operate and maintain the bag 
leak detection system according to the 
site-specific monitoring plan at all 
times. For each bag leak detection 
system that operates on the triboelectric 
effect, the monitoring plan must be 
consistent with the recommendations 
contained in the “Fabric Filter Bag Leak 


Detection Guidance”’ (EPA—454/R—98- 
015) currently available at http:// 
www.epa.gov/ttn.emc01/cem/tribo.pdf. 
Each monitoring plan must describe the 
items in paragraphs (d)(2)(i) through (vi) 
of this section. 

(i) Installation of the bag leak 
detection system; 

(ii) Initial and periodic adjustment of 
the bag leak detection system, including 
how the alarm set-point will be 
established; 

(iii) Operation of the bag leak 
detection system, including quality 
assurance procedures; 

(iv) How the bag leak detection 
system will be maintained, including a 
routine maintenance schedule and spare 
parts inventory list; 

(v) How the bag leak detection system 
output will be recorded and stored; and 
(vi) Corrective action procedures as 

specified in paragraph (d)(3) of this 
section. In approving the site-specific 
monitoring plan, the Administrator or 
delegated authority may allow owners 
and operators more than 3 hours to 
alleviate a specific condition that causes 
an alarm if the owner or operator 
identifies in the monitoring plan this 
specific condition as one that could lead 
to an alarm, adequately explains why it 
is not feasible to alleviate this condition 
within 3 hours of the time the alarm 
occurs, and demonstrates that the 
requested time will ensure alleviation of 
this condition as expeditiously as 
practicable. 

(3) For each bag leak detection 
system, you must initiate procedures to 
determine the cause of every alarm 
within 1 hour of the alarm. Except as 
provided in paragraph (d)(2){vi) of this 
section, you must alleviate the cause of 
the alarm within 3 hours of the alarm by 
taking whatever corrective action(s) are 
necessary. Corrective actions may 
include, but are not limited to the 
following: 

(i) Inspecting the baghouse for air 
leaks, torn or broken bags or filter 
media, or any other condition that may 
cause an increase in particulate 
emissions; 

(ii) Sealing off defective bags or filter 
media; 

(iii) Replacing defective bags or filter 
media or otherwise repairing the control 
device; 

(iv) Sealing off a defective baghous 
compartment; 

(v) Cleaning the bag leak detection 
system probe or otherwise repairing the 
bag leak detection system; or 

(vi) Shutting down the process 
producing the particulate emissions. 

(4) You must maintain records of the 
information specified in paragraphs 
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(d)(4)(i) through (iii) of this section for 
each bag leak detection system. 

(i) Records of the bag leak detection 
system output; 

(ii) Records of bag leak detection 
system adjustments, including the date 
and time of the adjustment, the initial 
bag leak detection system settings, and 
the final bag leak detection system 
settings; and 

(iii) The date and time of all bag leak 
detection system alarms, the time that 
procedures to determine the cause of the 
alarm were initiated, if procedures were 
initiated within 1 hour of the alarm, the 
cause of the alarm, an explanation of the 
actions taken, the date and time the 
cause of the alarm was alleviated, and 
if the alarm was alleviated within 3 
hours of the alarm. 

(e) If there is a sintering machine at 
your primary zinc production facility, 
you must comply with the PM 
emissions limit in 40 CFR 60.172(a) and 
the opacity emissions limit in 40 CFR 
60.174(a) for that sintering machine. 

(f} If there is a sintering machine at 
your primary zinc production facility, 
you must install and operate a COMS 
for each sintering machine according to 
the requirements in 40 CFR 60.175(a). 
Each COMS must meet EPA 
Performance Specification 1 (40 CFR 
part 60, appendix B). 

(g) For each furnace (and sintering 
machine, if applicable) at your facility, 
you must conduct a performance test to 
demonstrate initial compliance with 
each applicable PM emissions limit for 
that furnace (and the PM and opacity 
limits for a sintering machine, if 
applicable) within 180 days after startup 
and report the results in your 
notification of compliance status. 

(1) You must conduct each PM test for 
a furnace according to § 63.7(e)(1) using 
the test methods and procedures in 
paragraphs (g)(1)(i) through (v) of this 
section. 

(i) Method 1 or 1A (40 CFR part 60, 
appendix A) to select sampling port 
locations and the number of traverse 
points in each stack or duct. Sampling 
sites must be located at the outlet of the 
control device (or at the outlet of the 
emissions source if no control device is 
present) prior to any releases to the 
atmosphere. 

(ii) Method 2, 2A, 2C, 2D, 2F, or 2G 
(40 CFR part 60, appendix A) to 
determine the volumetric flow rate of 
the stack gas. 

(iii) Method 3, 3A, or 3B (40 CFR part 
60, appendix A) to determine the dry 
molecular weight of the stack gas. You 
may use ANSI/ASME PTC 19.10-1981, 
“Flue and Exhaust Gas Analyses 
(incorporated by reference-see § 63.14) 
as an alternative to EPA Method 3B. 


(iv) Method 4 (40 CFR part 60, 
appendix A) to determine the moisture 
content of the stack gas. 

(v) Method 5 (40 CFR part 60, 
appendix A) to determine the PM 
concentration for negative pressure 
baghouses or Method 5D (40 CFR part 
60, appendix A) for positive pressure 
baghouses. A minimum of three valid 
test runs are needed to comprise a PM ° 
performance test. 

(2) You must conduct each PM test for 
a sintering machine according to 
§ 63.7(e)(1) and 40 CFR 60.176(b)(1) 


using the test methods in paragraph 


(g)(1) of this section. You must 
determine the PM concentration using 
EPA Method 5 (40 CFR part 60, 
appendix A). You may use ANSI/ASME 
PTC 19.10—1981, “Flue and Exhaust Gas 
Analyses” (incorporated by reference- 
see § 63.14) as an alternative to EPA 
Method 3B. 

(3) You must conduct each opacity 
test for a sintering machine according to 
the requirements in § 63.6(h)(7). You 
must determine the opacity of emissions 
using EPA Method 9 (40 CFR part 60, 
appendix A). 

(h) You must conduct subsequent 
performance tests according to the 
requirements in paragraph (g)(1) of this 
section for each furnace subject to am 
emissions limit in paragraph (b) of this 
section to demonstrate compliance at 
least once every 5 years. 

(i) If you use a control device other 
than a baghouse, you must prepare and 
submit a monitoring plan to the 
Administrator for approval. Each plan 
must contain the information in 
paragraphs (i)(1) through (5) of this 
section. 

(1) A description of the device; 

(2) Test results collected in 
accordance with paragraph (g) of this 
section verifying the performance of the 
device for reducing PM and opacity to 
the levels required by this subpart; 

(3) Operation and maintenance plan 
for the control device (including a 
preventative maintenance schedule 
consistent with the manufacturer’s 
instructions for routine and long-term 
maintenance) and continuous 
monitoring system; 

(4) A list of operating parameters that 
will be monitored to maintain 
continuous compliance with the 
applicable emission limits; and 

(5) Operating parameter limits based 
on monitoring data collected during the 
performance test. 


63.11164 What General Provisions apply 
to primary zinc production facilities? 

(a) If you own or operate an existing 
affected source, you must comply with 
the requirements of the General 


Provisions in 40 CFR part 63, subpart A, 


according to Table 1 to this subpart and 
paragraphs (a)(1) through (3) of this 
section. 

(1) Your notification of compliance 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standards in 
§ 63.11162(a): “This facility complies 
with the work practice standards in 
§ 63.11162(a).”’- 

(2) If you certify compliance with the 
PM emissions limits in § 63.11162(b) 
based on a previous performance test, 
your notification of compliance status 
required by § 63.9(h) must include this 
certification of compliance, signed by a 
responsible official: ‘“This facility 
complies with the PM emissions limits 
in § 63.11162(b} based on a previous 
performance test.” 

_ (3) If you conduct a new performance 
test to demonstrate compliance with the 
PM emissions limits for a furnace in 

§ 63.11162(b), your notification of 
compliance status required by § 63.9(h) 
must include the results of the 
performance test, including required 
monitoring data. 

(b) If you own or operate a new 
affected source, you must comply with 
the requirements of the General 
Provisions (40 CFR part 63, subpart A) 
as provided in Table 1 to this subpart 
and paragraphs (b)(1) through (4) of this 
section. 

(1) Your notification of compliance 
status required in § 63.9(h) must include 
the results of the initial performance 
tests, including required monitoring 
data. 

(2) Your notification of compliance 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
work practice standard in § 63.11163(a): 
“This facility complies with the work 
practice standards in § 63.11163(a).” 

(3) Your notification of compliance 
status required by § 63.9(h) must 
include this certification of compliance, 
signed by a responsible official, for the 
capture system requirements in 
§ 63.11163(c): “This facility has 
installed capture systems according to 
§ 63.11163(c).” 

(4) If you use a baghouse that is 
subject to the requirements in 


-§63.11163(d), your notification of 


compliance status required by § 63.9(h) 
must include this certification of 
compliance, signed by a responsible 
official, for the bag leak detection 
system requirements in § 63.11163(d): 
“This facility has an approved 
monitoring plan in accordance with 

§ 63.11163(d).” 
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(5) If you use control devices other 
than baghouses, your notification of 


compliance status required by § 63.9(h) » 


must include this certification of 
compliance, signed by a responsible 
official for the monitoring plan 
requirements in § 63.11163(i): “This 
facility has an approved monitoring 
plan in accordance with § 63.11163{(i).” 


Primary Beryllium Production 
Facilities 


§63.11165 What are the standards and 
compliance requirements for new and 
existing sources? 

You must comply with the 
requirements in 40 CFR 61.32 through 
40 CFR 61.34 of the National Emission 
Standards for Beryllium (40 CFR part 
61, subpart C). 


§63.11166 What General Provisions apply 
to primary beryllium production facilities? 

(a) You must comply with all of the 
requirements of the General Provisions 
in 40 CFR part 61, subpart A. 

(b) You must comply with the 
requirements of the General Provisions 
in 40 CFR part 63, subpart A, that are 
specified in paragraphs (b)(1) through 
(4) of this section. 

(1) Section 63.1(a)(1) through (10). 

(2) Section 63.1(b) except paragraph 
(b)(3), § 63.1(c), and § 63.1(e). 

(3) Section 63.5 (preconstruction 
review and notification requirements) 
except for the references to § 63.6 for 
compliance procedures and the 
references to § 63.9 for notification 
procedures. 

(4) Section 63.6(e)(3). 


Other Requirements and Information 


§63.11167 What definitions apply to this 
subpart? 

Terms used in this subpart are 
defined in the CAA; 40 CFR 60.2; 
60.171; 61.02; 61.31; 61.61; 63.2; and in 
this section as follows: 

Alloy furnace means any furnace used 
to melt alloys or to produce zinc that 
contains alloys. 

Anode casting furnace means any 
furnace that melts materials to produce 
the anodes used in the electrolytic 

‘process for the production of zinc. 

Bag leak detection system means a 
system that is capable of continuously 
monitoring the relative particulate 
matter (dust) loadings in the exhaust of 
a baghouse to detect bag leaks and other 
conditions that result in increases in 
particulate loadings. A bag leak 
detection system includes, but is not 
limited to, an instrument that operates 
on triboelectric, electrodynamic, light 
scattering, light transmittance, or other 
effect to continuously monitor relative 
particulate matter loadings. 


Cadmium melting furnace means any 
furnace used to melt cadmium or 
produce cadmium oxide from the 
cadmium recovered in the zinc 
production process. 

Capture system means the collection 
of equipment used to capture gases and 
fumes released from one or more 
emissions points and then convey the 
captured gas stream to a control device. 
A capture system may include, but is 
not limited to, the following 
components as applicable to a given 
capture system design: duct intake 
devices, hoods, enclosures, ductwork, 
dampers, manifolds, plenums, and fans. 

Deviation means any instance in 
which an affected source subject to this 
subpart, or an owner or operator of such 
a source: 

(1) Fails to meet any requirement or 
obligation established by this subpart, 
including but not limited to any 
emissions limitation or work practice 
standard; 

. (2) Fails to meet any term or condition 
that is adopted to implement an 
applicable requirement in this subpart 
and that is included in the operating 
permit for any affected source required 
to obtain such a permit; or 

(3) Fails to meet any emissions 
limitation or work practice standard in 
this subpart during startup, shutdown, 
or malfunction, regardless of whether or 
not such failure is permitted by this 
subpart. 

Primary beryllium production facility 
means any establishment engaged in the 
chemical processing of beryllium ore to 
produce beryllium metal, alloy, or 
oxide, or performing any of the 
intermediate steps in these processes. A 
primary beryllium production facility 
may also be known as an extraction 
plant. 

Primary zinc production facility 
means an installation engaged in the 
production, or any intermediate process 
in the production, of zinc or zinc oxide 
from zinc sulfide ore concentrates 


_ through the use of pyrometallurgical 


techniques. 

Responsible official means 
responsible official as defined in 40 CFR 
70.2. 

Roaster means any facility in which a 
zinc sulfide ore concentrate charge is 
heated in the presence of air to 
eliminate a significant portion (more 
than 10 percent) of the sulfur contained 
in the charge. 

Sintering machine means any furnace 
in which calcines are heated in the 
presence of air to agglomerate the 
calcines into a hard porous mass called 
sinter. 

Sulfuric acid plant means any facility 
producing sulfuric acid from the sulfur 


dioxide (SO2) in the gases the 
roaster. 

Work practice standard means any 
design, equipment, work practice, or 
operational standard, or combination 
thereof. 

Zinc cathode melting furnace means 
any furnace used to melt the pure zinc 
from the electrolytic process. 


§63.11168 Who implements and enforces 
this subpart? 

(a) This subpart can be implemented 
and enforced by the U.S. EPA ora 
delegated authority such as a State, 
local, or tribal agency. If the U.S. EPA 
Administrator has delegated authority to 
a State, local, or tribal agency, then that 
Agency has the authority to implement 
and enforce this subpart. You should 
contact your U.S. EPA Regional Office 
to find out if this subpart is delegated 
to your State, local, or tribal agency. 

(b) In delegating implementation and 
enforcement authority of this subpart to 
a State, local, or tribal agency under 40 
CFR part 63, subpart E, the authorities 
contained in paragraphs (c) and (d) of 
this section are retained by the 
Administrator of the U.S. EPA and are 
not transferred to the State, local, or 
tribal agency. 

(c) For primary zinc production 
facilities subject to this subpart, the 
authorities that will not be delegated to 
State, local, or tribal agencies are listed 
in paragraphs (c)(1) through (5) of this 
section. 

(1) Approval of an alternative non- 
opacity emissions standard under 
§ 63.6(g). 

(2) Approval of an alternative opacity 
emissions standard under § 63.6(h)(9). 

(3) Approval of a major change to test 
methods under § 63.7(e)(2)(ii) and (f). A 
“major change to test method”’ is 
defined in § 63.90. 

(4) Approval of a major change to 
monitoring under § 63.8(f). A “major 
change to monitoring” is defined in 
§ 63.90. 

(5) Approval of a major change to 
recordkeeping/reporting under 
§ 63.10(f). A “major change to 
recordkeeping/reporting” is defined in 
§ 63.90. 

(d) For primary beryllium 
manufacturing facilities subject to this 
subpart, the authorities that will not be 
delegated to State, local, or tribal 
agencies are listed in paragraphs (d)(1) 
through (4) of this section. 

(1) Approval of an alternative non- 
opacity emissions standard under 40 
CFR 61.12(d). 

(2) Approval of a major change to test 
methods under 40 CFR 61.13(h). A 
“major change to test method” is 
defined in § 63.90. 
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(3) Approval of a major change to 
monitoring under 40 CFR 61.14(g). A 


61.10. A ‘‘major change to 


recordkeeping/reporting” is defined in 


“major change to is defined § 63.90. 


“in §63. 90. 


(4) Approval of a major change to 
recordkeeping/reporting under 40 CFR 


Tables to Subpart GGGGGG of Part 63 


~ As required in § 63.11164(a) and (b), 


you must comply with the requirements 
of the NESHAP General Provisions (40 
CFR part 63, subpart A) as shown in the 
following table. 


TABLE 1 TO SUBPART GGGGGG OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO rere ZINC PRODUCTION 


AREA SOURCES 


Citation 


Subject 


to 
bpart 
GGGGGG 


Explanation 


63.1(a)(1), (a2), (a)(3), 
(a)(10)—(a)(12),  (b)(1), 
(c)(2), (c)(5), (e). 

63.1(a)(5), (a)(7){a)(9),- 


(c)(4), (d) 


(a)(4), (a)(6), 
(b)(3), (€)(1), 


(b)(2),  (c)(3), 


63.3 
63.4 
63.5 


63.6(a), (b)(1}-(b)(5), (b)(7), (c)(1), (C)(2), 
(CXS), 
(e)(3)(ix), (f). (@). 
(hy(9), (i), @). 

63.6(b)(6),  (c)(3), (d), (€)(2), 
(e)(3)(i), (h)(3), (h)(5)(v). 

63.7(a), (e), (f), (h) 

63.7(b), (c) 


63.8(a)(1), (a)(2), 49). 


63.8(a)(3) 
63.8(a)(4) 


63.8(d), (e) 


63.9(a), (b)(1), (b)(2), (6)(5), (c), (d), (f, 
(g), (h)(1)-{h)(3), (h)(5), (h)(6), (i), 


63.9(b)(3), (h)(4) 
63.9(b)(4) 
(b)(1), 


(b)(2)()-{v),  (a)(4), 


63.10(a), 
(d)(5)(i), (f). 
63.10(b)(2), (b)(3), (c)(1), (e)(5)(c)(8), 
(c)(10)-{c)(15), 
(e)(1), (e)(2), (e)(4). 
63.10(c)(2)-(c)(4), (c)(9) 
63.10(e)(3) 


(d)(5)(ii), 


63.11 


63.12 
63.13 
63.14 
63.15 


63.16 


Yes. 


Definitions ............... Yes. 
Units and Abbreviations Yes. 
Prohibited Activities and Circumvention ... | Yes. 
Preconstruction Review and Notification | No. 
Requirements. 
Compliance with Standards and Mainte- | Yes. 
nance Requirements. 
Performance Testing Requirements ......... Yes. 
Yes/No ..... 
Yes/No ..... 
Notification Requirements Yes/No ..... 
No. 
Recordkeeping and Reporting Require- | Yes. 
ments. 
Yes/No ..... 
Yes/No ..... 
Control Device Requirements No 
State Authorities and Delegations. ............ Yes. 
Incorporations by Reference ................... Yes. 
Availability of Information and Confiden- | Yes. 
tiality. 
Performance Track Provisions ................- 


Notification of performance tests and 
quality assurance program apply to 
new sources but not existing sources. 

Requirements in §63.6(c)(4)(i)-(ii), (c)(5), 
(c)(6), (d), (e), (f)(6), and (g) apply if a 
COMS is used. 


Subpart GGGGGG does not require 
flares. 


Requirements for quality control program . 


and performance evaluations apply to 
new sources but not existing sources. 

Notification of performance tests and 
opacity or visible emissions observa- 
tions apply to new sources but not ex- 
isting sources. 


Recordkeeping and reporting require- 
ments apply to new sources but not ex- 
isting sources. 


Reporting requirements apply to new 
sources but not existing sources 
Subpart GGGGGG does not require 
flares. 


{FR Doc. 06-8434 Filed 10—5—06; 8:45 am] 
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DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Foreign Labor Certification; Reduction- 
in-Recruitment (RIR) Conversion; 
Extension of the RIR Eligibility Date 


AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Notice. 


SUMMARY: This Notice provides 
information regarding Foreign Labor 
Certification: Reduction-in-Recruitment 
(RIR) Conversion; Extension of the RIR 
Eligibility Date, and Amendments to 
General Administration Letter No. 2-02. 
It is directed to the Office of Foreign 
Labor Certification (OFLC) National - 
Processing Center Directors, OFLC- 
Backlog Elimination Center Directors, 
and State Workforce Agency Directors 
(Prevailing Wage). The purpose of this 
Notice is to extend the eligibility date 
the Department of Labor (Department) 
uses for determining whether RIR re- 
application requests are timely. 


SUPPLEMENTARY INFORMATION: 
I. References . 


20 CFR 656.21 (2001); 69 FR 43716 
(July 21, 2004); 66 FR 40584 (Aug. 3. 
2001); General Administration Letter . 
(GAL) No. 07-97; GAL No. 2-02 
Attachment B; and Training and 
Employment Notice (TEN) No. 12-05. 


II. Background 


Under regulations governing the 
Permanent Labor Certification Program 
in effect prior to March 28, 2005, the 
Department processed most employer 
applications for permanent certification 
under a ‘‘Traditional Recruitment” (TR) 
standard. Under this process, employers 
seeking to test their local labor markets 
for available, qualified United States 
workers were supervised in their 
recruitment activities. 

The TR process often took extensive 
time to complete and contributed to the 
growing number of backlog cases. 
Therefore, the Department began to 
encourage employers to utilize the 
streamlined “Reduction-in- 
Recruitment” (RIR) process. On August 
3, 2001, the Department published a 
final rule at 66 FR 40584 establishing a 
process for converting TR labor 
certification applications into RIR 

- applications for the permanent 
employment of aliens in the United 
States. This regulation amended 20 CFR 
656.21(i)(6) and included a provision 
allowing employers to convert TR cases 
they filed on or before August 3, 2001, 
to RIR applications, at their option. 


‘The Department has found the RIR 
application processing time takes 
significantly less time than the TR 
application processing time. The TR 
processing time delays the filing process 
for employers because they may be 
required to wait for up to nine months 
or longer to receive a resolution (denial 
or certification) of their case. 
Accordingly, the Department has 
encouraged employers to use the RIR 
process to expedite the labor 
certification filing process. Such 
conversions allow an employer to 
complete its recruitment prior to filing 
a permanent labor certification 


“application, thus shortening the time 


potentially required to reach a 
determination in any given case. 

The Department initiated the RIR 
process via non-regulatory guidance in 
General Administration Letter (GAL) 1— 
97. Subsequent to the publication of the 
final RIR conversion rule in 2001, the 
Department issued additional, updated 
guidance to advise on and encourage 
use of the process through GAL No. 2- 
02, which originally expired on 
November 30, 2004. Later, the 
Department extended the expiration 
date for GAL No. 2-02 through 
December 31, 2006 in TEN No. 12-05. 
Neither of these later guidance 
documents extended the original August 
3,.2001, deadline for conversion to RIR 
procedures in the final rule. 

On July 21, 2004, the Department 
published an Interim Final Rule at 69 
FR 43716 (effective August 20, 2004) 
granting the Employment and Training 
Administration’s (ETA) Division of 
Foreign Labor Certification (now the 
Office of Foreign Labor Certification) the 
discretion to transfer permanent labor 
certification applications pending in 
state workforce agencies and ETA 
regional offices to centralized Backlog 
Elimination Centers (BECs) for 
processing. ETA opened the BECs in 
October 2004. The Department’s goal is 
to have all backlogged permanent labor 
certification applications eliminated by 
September 30, 2007. 

In December 2004, the Department 
amended 20 CFR part 656 again through 
69 FR 77386 (Dec. 27, 2004). This 
regulatory amendment had the affect of 
removing the RIR conversion date in the 
current Code of Federal Regulations, but 
did not affect the processing of cases 
filed prior to March 28, 2005. For those 
purposes, the vrevious regulation 
remains in effect. 


Ill. Policy Guidance 


To further assist its backlog 
elimination goal, the Department has 
determined the RIR conversion date at 
section 656.21(i)(6) of the previous 


regulation should be extended. Given 
the extensive backlog of older cases, 
which remains even with the 
implementation of a streamlined labor 
certification process, the Department 
has determined that it would be 
contrary to the public interest to delay 
implementation of this change and to 


-withhold this benefit from applications 


filed under the regulation in effect pete 
to March 28, 2005. 

By announcement of this Notice in . 
the Federal Register, the Department is 
allowing employers that filed their 
applications before the removal of 20 
CFR 656.21(i)(6) to process their 
applications under the RIR process with 
the exception of those cases that are 
already being processed under 20 CFR 
656.21(f)(1) of the basic labor 
certification process. As a result, GAL 
No. 2-02 will remain in effect for RIR 
conversion purposes for applications 
filed on or before March 27, 2005. 
Further, the Department will process 
RIR conversions using the same process 
it currently uses in the backlog centers. 


IV. Action Required 


Effective on October 6, 2006, Backlog 
Elimination Center Directors are 
required to: 

‘A. Provide this guidance to 
appropriate staff. 

B. Apply these procedures for 
handling employer requests to convert 
TR applications received by state 
workforce agencies on or before March 
27, 2005, to RIR applications unless the 
exception described in paragraph 4(C) 
below applies. 

C. Exception: These procedures do 
not apply to any traditional recruitment 
cases that are already being processed 
under 20 CFR 656.21(f)(1) of the basic 
labor certification process and which 
recruitment (i.e. a job order) has been - 
initiated by the BEC. 


V. Inquiries 


Inquiries related to the 
implementation of this guidance should 
be directed to the appropriate Backlog 
Elimination Center in Philadelphia at 
(484) 270-1500 or Dallas at (214) 237— 
9111. 

This information is also released in 
.the form of a Training and Employment 
Guidance Letter (TEGL), which is 
available at http://wdr/doleta.gov/ 
directives. 

Signed at Washington, DC, this 28th day of 
September, 2006. 

Emily Stover DeRocco, 

Assistant Secretary, Employment and 
Training Administration, Labor. 

[FR Doc. E6—16543 Filed 10—5—06; 8:45 am] 
BILLING CODE 4510-30-P 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


15 CFR Part 922 


[Docket No. 0648-AT14: 060809214-6214- 
01) 


RIN 0648-AT14 


Gulf of the Farallones National Marine 
Sanctuary Regulations 


AGENCY: National Marine Sanctuary 
Program (NMSP), National Ocean 
Service (NOS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce (DOC). 
ACTION: Proposed rule; notice of public - 
availability of draft management plan/ 
draft environmental impact statement. 


SUMMARY: The National Oceanic and 
Atmospheric Administration (NOAA) is 
proposing a draft revised management 
plan and revised regulations for the Gulf 
of the Farallones National Marine 
Sanctuary (GFNMS or Sanctuary). The 
proposed set of regulations includes 
new regulations, modifications, as well 
as Clarifications to existing regulations. 
Proposed new regulations include 
changes to the permit issuance criteria 
and procedures, and new or revised 
prohibitions on: Discharging or 
depositing from within or into the 
Sanctuary any material or matter from a 
cruise ship; discharging or depositing 
from beyond the boundary of the 
sanctuary any material or other matter 
that subsequently enters the Sanctuary 
and injures a Sanctuary resource or 
quality; taking or possessing marine 
mammals, birds and sea turtles within 
the Sanctuary; releasing introduced 
species into the Sanctuary; attracting or 
approaching a white shark; deserting a 
vessel or leaving harmful matter aboard 

_ a grounded or deserted vessel; 
possessing, moving, removing, or 
injuring, or attempting to possess, move, 
remove, or injure, a Sanctuary historical 
resource; and anchoring a vessel in a 
designated no-anchoring seagrass 
protection zone in Tomales Bay. The 
proposed actions would also 
permanently fix the shoreward 
boundary adjacent to Point Reyes 
National Seashore and add a manager’s 
permit. The revised regulations would 
clarify: The description of the 
Sanctuary’s boundaries; that the 
Sanctuary includes the submerged lands 
within its boundary; the exceptions for 
the prohibition on discharging or 
depositing materials and matter into the 
Sanctuary; and the exceptions for 
disturbing the submerged lands. Finally, 


the proposed regulations would revise 
the prohibition against dredging or 
otherwise altering the submerged lands 
by removing the exceptions for 
ecological maintenance and 
construction of outfalls; prohibit 
discharging or depositing into the 
Sanctuary food waste resulting from 
meals onboard vessels; and remove the 
exception for discharge of dredge 
materials disposed of at the interim 
dumpsite. 

No changes are proposed to be made 
to the “Defense Activities” section of 
the Designation Document. 

DATES: Public hearings will be held as 
detailed in the SUPPLEMENTARY 
INFORMATION section. 

Comments will be considered if 
received by January 5, 2007. 
ADDRESSES: Written comments should 
be sent by mail to: Brady Phillips, JMPR 
Management Plan Coordinator, NOAA 
National Marine Sanctuary Program, © 
1305 East-West Highway, N/ORM-6, 
Silver Spring, MD 20910, by e-mail to 
jointplancomments@noaa.gov, or by fax 
to (301) 713-0404. Copies of the DMP/ 
DEIS are available from the same 
address and on the Web at http:// 
www.sanctuaries.nos.noaa.gov/ 
jointplan. Comments can also be 
submitted to the Federal e-Rulemaking 
Portal: http://www.regulations.gov. 
Follow the instructions for submitting 
comments. 

Written comments regarding the 
burden-hour estimates or other aspects 
of the collection-of-information 
requirements contained in this proposed 
rule may be submitted to David Bizot, 
National Permit Coordinator, National 
Marine Sanctuary Program, 1305 East- 
West Highway, N/ORM-6, Silver 
Spring, Maryland 20910, by e-mail to 
David.Bizot@noaa.gov, or by fax to 301- 
713-0404; and by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

FOR FURTHER INFORMATION CONTACT: 
Maria Brown, Sanctuary Superintendent 
at (415) 561-6622, Extension 301 or 
Maria.Brown@noaa.gov. 


SUPPLEMENTARY INFORMATION: 
Introduction 


Pursuant to section 304(e) of the 
National Marine Sanctuaries Act (16 
U.S.C. 1434 (e)) the National Marine 
Sanctuary Program (NMSP) has 
completed its review of the management 
plan for Gulf of the Farallones National 
Marine Sanctuary (GFNMS or 
Sanctuary), located off the coast of 
northern California. The review has 
resulted in a proposed new management 
plan for the Sanctuary, some proposed 
changes to existing regulations, and 


some proposed new regulations. The 
proposed new regulations include 
prohibitions on: 

e Discharging or depositing from 
within or into the Sanctuary any 


_ material or matter from a cruise ship, 


except vessel engine cooling water; 

e Discharging or depositing, from 
beyond the boundary of the Sanctuary, 
any material or other matter that 
subsequently enters the Sanctuary and 
injures a Sanctuary resource or quality; 

e Taking and possessing marine 
mammals, birds and sea turtles, except 
as authorized by the Marine Mammal 
Protection Act, as amended (16 U.S.C. 
1361 et seq.), the Endangered Species 
Act, as amended (16 U.S.C. 1531 et 
seq.), the Migratory Bird Treaty Act, as 
amended (16 U.S.C. 703 et seq.), and 
any regulations, as amended, 
promulgated under these acts; 

e Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced setae except striped bass 
(Morone saxatilis) released during 
catch-and-release fishing activity, and 
except species cultivated by mariculture 
activities in Tomales Bay pursuant to a 
valid lease, permit, license or other 
authorization issued by the State of 
California and in effect on the effective 
date of this regulation; 

e Attracting a white shark in the 
Sanctuary, and approaching within 50 
meters of any white shark within the 
line approximating 2 nmi around the 
Farallon Islands; 

e Deserting a vessel within the 


Sanctuary adrift, at anchor or aground; 


e Leaving harmful matter aboard a 
grounded or deserted vessel in the 
Sanctuary; and 

e Anchoring a vessel in designated 
no-anchoring seagrass protection zones 
in Tomales Bay, except as necessary for 
mariculture operations conducted 
pursuant to a valid lease, permit or 
license. 

These measures would afford better 
protection to the nationally significant 
natural and cultural resources of 
GFNMS. 

Existing regulations would also be 
revised to: 

e Clarify that the Sanctuary includes 
the submerged !ands within the 
Sanctuary boundary; 

e Permanently fix the shoreward 
boundary adjacent to Point Reyes 
National Seashore; 

e Clarify that discharges allowed from 
marine sanitation devices apply only to 
Type I and Type II marine sanitation 
devices, and that the vessel operators 
are required to lock all marine 
sanitation devices in a manner that 
prevents discharge of untreated sewage; 
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e Specify that the existing exception 
for discharging or depositing fish, fish . 
parts, or chumming materials (bait) 
applies only to lawful fishing activities 


within the Sanctuary; 


e Remove an exception for 
discharging or depositing food waste 
resulting from meals on board vessels; 

e Remove an exception for 
discharging dredge material disposed of 
at the interim dumpsite; 

e Specify that attempting to move, 
remove or injure a sanctuary historical 
resource is prohibited; 

e Remove the exceptions to the 
discharging or depositing prohibition 
that pertain to discharge of municipal 
sewage; 

e Clarify that the exception for laying 
of pipelines is specific to pipelines 
related to hydrocarbon operations in 
leases adjacent to the Sanctuary; 

e Clarify that the routine maintenance 
exception to dredging or otherwise 
altering the seabed applies to docks and 
piers in Tomales Bay; and 

e Remove the ecological maintenance 
exception to the disturbing of the 
submerged lands prohibition. 

The permit regulations for the 
Sanctuary are also being revised and 
clarified. Proposed permit regulations _ 
would add a manager’s permit, which 
would be a new type of permit for 
GFNMS. Additionally, in deciding 
whether to issue a permit, the Director 
of the NMSP would be required to 
consider factors such as: Duration; 
effects on Sanctuary resources and 
qualities; potential indirect, secondary, 
or cumulative effects; and whether it is 
necessary to conduct the activity in the 
Sanctuary. In addition, the proposed 
modifications to the permit procedures 
and criteria (15 CFR 922.83) would 
further refine current requirements and 
procedures found in the general NMSP 
regulations (15 CFR 922.48(a) and (c)). 
The revised section would add language 
to the GFNMS permit regulations about 
procedures and criteria for permit 
renewal. The propased modifications to 
the permit regulations would also 
expressly require that the permittee 
agree to hold the United States harmless 
against any claims arising out of the 
permitted activities. 

The proposed revised management 
plan for the Sanctuary contains a series 
of action plans that outline 
management, research, education, 
operational, and performance 
measurement activities that are planned 
for the next five years. The activities are 
designed to address specific issues 
facing the Sanctuary and, in doing so, 
would help achieve the mandates of the 
NMSP and the Sanctuary’s designation. 


This document publishes the 
proposed new regulations and the 
proposed changes to existing 
regulations, publishes the text of the 
proposed Revised Designation 
Document for the Sanctuary, and 
announces the availability of the draft 
management plan and the draft 
environmental impact statement (DMP/ 
DEIS). The existing GFNMS Designation 
Document was published at the time of 
Sanctuary designation in 1981 and, per 
the NMSA (at 16 U.S.C. 1434(a)(4)), 
describes the geographic area included 
within the Sanctuary, the characteristics 
of the area that give it conservation, 
recreational, ecological, historical, 
research, educational, or esthetic value, 
and the types of activities that are 
subject to regulation by the Secretary to 
protect those characteristics. The NMSP 
is proposing certain revisions to the 
Sanctuary’s Designation Document, 
which include changes to the 
description of the area, an updated and 
more complete description of 
characteristics that give the Sanctuary 
particular value, an updated 
explanation of the relation to other 
regulatory programs, and a number of 
substantive changes to the Sanctuary’s 
scope of regulations. 

Since designation, the area of GFNMS 
has been described as approximately 
948 square nautical miles. However, as 
a result of the proposed regulation 
changes that correct inaccuracies and 
ambiguities in the coordinates and the _ 
description of the Sanctuary’s outer and 
shoreline boundaries, the GFNMS area 
is now calculated as approximately 966 
square nautical miles. The legal 
description of GFNMS is proposed to be 
updated to reflect this change. This 
update would not constitute a change in 
the geographic area of the Sanctuary but 


rather a more precise estimate of its size. 


Because this proposed action includes 
changes to the Sanctuary’s Designation 
Document, the DMP/DEIS is developed 
pursuant to section 304(a)(2) of the 
NMSA, 16 U.S.C. 1434(a)(2), consistent 
with, and in fulfillment of, the 
requirements of the National 
Environmental Policy Act of 1969. 


Sanctuary Environment 


Designated on January 16, 1981, (46 
FR 7936) the Gulf of the Farallones 
National Marine Sanctuary (GFNMS) 
lies off the coast of California, to the 
west and north of San Francisco. The 
GFNMS is composed of offshore waters 
extending out to and around the 
Farallon Islands and nearshore waters 
(up to the mean high tide line) from 
Bodega Head to Rocky Point in Marin. 

The GFNMS is characterized by the 
widest continental shelf on the west 


coast of the contiguous United States. In 
the Gulf of the Farallones, the shelf 
reaches a width of 32 nautical miles (59 
km). Shoreward of the Farallon Islands, 
the continental shelf is a relatively flat 
sandy/muddy plain, which slopes 
gently to the west and north from the 
mainland shoreline. It provides an 
especially large and relatively shallow 
(120 meters) habitat for coastal and 
oceanic seabirds, marine mammals, and 
fish. 

The Farallon Islands lie along the 
outer edge of the continental shelf, 
between 13 and 19 nautical miles (24 
and 35 km) southwest of Point Reyes 
and approximately 26 nautical miles (48 
km) due west of San Francisco. The 
islands are located on part of a larger 
submarine ridge that extends 
approximately 10 nautical miles along 
the shelf edge. These islands provide ~ 
essential habitat for seabirds and marine 
mammals. 

In addition to sandy beaches, rocky 
cliffs, small coves, and offshore stacks, 
the GFNMS includes open bays (Bodega 
Bay, Drakes Bay) and enclosed bays or 
estuaries (Bolinas Lagoon, Tomales Bay, 
Estero Americano, and Estero de San 
Antonio). The open bays are sheltered 
from prevailing southward flows and 
allow some plankton to be retained 
there. Water and water-borne materials 
in the enclosed bays are exchanged with 
coastal waters through tidal currents, 
although inner bay waters may be 
resident for long periods. The mouths of 
the two Esteros are closed during 
summer and fall, but the mouths of 
Tomales and Bolinas remain open year- 
round. Tomales Bay, Bolinas Lagoon 
and Bodega Bay lie on the San Andreas 
Fault. 

Offshore, currents are dominated by 
the seasonal winds. Lying inshore of the 
large California Current, these waters 
are characterized by wind-driven 
upwelling, high nutrient supply and 
high levels of phytoplankton. The inner 
Gulf of Farallones is also influenced by 
outflow from San Francisco Bay. 

During the spring-summer upwelling 
season (typically March—July), strong 
northerly winds drive surface waters 
offshore (due to the Coriolis effect) and 
cold deep waters are upwelled to the 
surface over the continental shelf. These 
waters are rich in nutrients and feed 
very high levels of primary production 
near-surface. The resultant 
phytoplankton blooms are the 
foundation of the rich GFNMS food 
webs, involving zooplankton, benthic 
invertebrates, fish, birds, and mammals. 
Over the middle and outer shelf, 
currents are strongly southward, but 
nearshore flow patterns are mixed. 
During brief periods of weak winds 
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(relaxation periods), much of the inner 

and mid-shelf waters move as currents 

north along the coast past Point Reyes 

and Bodega Head. Phytoplankton levels 

- peak during these relaxation periods. At 
depth along the shelf-edge, the 
California Undercurrent carries cold 
high-salinity waters north, providing a 
source for upwelling. And, nearshore, 
the San Francisco Bay and other 
outflows are carried south by the 
currents. 

In the fall, upwelling winds weaken 
and water temperatures increase. 
Sometimes known as the oceanic 
season, this period (typically August— 
November) is also characterized by 
onshore flow of oceanic surface waters 
(warmer and lower salinity). Periods of 
upwelling winds and phytoplankton 
blooms do still occur during the fall. 

Winter in the GFNMS is characterized 
by the passage of rain-bearing cold 
fronts, accompanied by westerly and 
southerly winds that drive northward 

flow and downwelling over the shelf. 
While these fronts characterize the 
months of December through March, 
northerly upwelling winds are equally 
common and many upwelling events are 
also observed (although phytoplankton 
blooms are weak owing to the lower 
levels of light in winter). During the 
downwelling events, surface waters 
move onshore and land runoff is held 
nearshore. Further, large runoff plumes 
are also subject to the Coriolis effect and 
_ the San Francisco Bay outflow typically 
remains nearshore and moves north 
around Point Reyes following major rain 
and runoff events. Lowest salinities are 
observed in the GFNMS during this 
winter runoff season. 

Both offshore, in the core of the 
California Current, and in the waters 
over the shelf, flows exhibit a 
complexity due to eddies. In the coastal 
waters of the GFNMS, fast flow past 
headlands like Point Reyes and Bodega 
Head creates eddies that may then move 
through the region. This interaction of 
flow with the coastline results in a 
partial retention of these rich, upwelled 
waters and helps explain the high levels 
of plankton, fish, mammals and birds 
observed in this region—marine life 
protected by the Sanctuary. 


Proposed Revised Designation 
Document 

The Designation Document for the 
Sanctuary contains the terms of 
designation as defined in the NMSA (16 
U.S.C. 1434(a)(4)). NOAA is proposing 
some changes to the Designation 
Document as part of this management 
plan review process. Specifically, 
NOAA is proposing to clarify in the 
Designation Document that the 


submerged lands at GFNMS are legally 


part of the Sanctuary and are included 
in the boundary description. At the time 
the Sanctuary was designated in 1981, 
Title II of the Marine Protection, 
Research, and Sanctuaries Act (now also 
known as the NMSA) characterized 
national marine sanctuaries as 


consisting of coastal and ocean waters 


but did not expressly mention 
submerged lands thereunder. NOAA has 
consistently interpreted its authority 
under the NMSA as extending to 
submerged lands, and amendments to 
the NMSA in 1984 (Pub. L. 98—498) 
clarified that submerged lands may be 
designated by the Secretary of 
Commerce as part of a national marine 
sanctuary (16 U.S.C. 1432(3)). Therefore, 
NOAA is updating the Designation 
Document and the boundary 
description, and is also replacing the 
term ‘‘seabed”’ with ‘‘submerged lands.” 
Additionally, boundary coordinates in 
the revised Designation Document and 
in the sanctuary regulations would be 
expressed by coordinates based on the 
North American Datum of 1983 (NAD 
83). 

NOAA also proposes to modify the 
Designation Document to authorize 
Sanctuary regulation of: Discharging or 
depositing from beyond the boundary of 
the Sanctuary; possessing, moving, 
removing, or injuring, or attempting to 
possess, move, remove, or injure, a 
Sanctuary historical resource; taking or 
possessing any marine mammal, sea 


.. turtle, or bird within or above the 


Sanctuary except as permitted by the 
Marine Mammal Protection Act, 
Endangered Species Act, and the 
Migratory Bird Treaty Act; releasing or 
otherwise introducing from within or 
into the Sanctuary an introduced 
species; attracting or approaching any 
animal; and operating a vessel (i.e., 
watercraft of any description) within the 
Sanctuary, including but not limited to, 
anchoring or deserting. These proposed 
revisions to and addition of new 
activities subject to Sanctuary regulation 
would enable new and emerging 
resource management issues to be 
addressed, and are necessary in order to 
ensure the protection, preservation, and 
management of the conservation, 
recreational, ecological, historical, 
cultural, educational, archeological, 
scientific, and esthetic resources and 


qualities of the 


Additional proposed changes to the 
Designation Document would provide: 
An updated and more complete 
description of characteristics that give 
the Sanctuary particular value; greater 
clarity on the applicability of Sanctuary 
emergency regulations (and consistent 
with the National Marine Sanctuary 


Program regulations of general 
applicability, 15 CFR part 922, subpart 
E); an updated explanation of the effect 
of Sanctuary authority on preexisting 
leases, permits, licenses, and rights; and 
various minor revisions to conform 
wording of the Designation Document, 
where appropriate, to wording used for 
more recently designated sanctuaries. In 
Article V (Relation to Other Regulatory 
Programs), the “Fishing and Waterfowl 
Hunting” section is being revised-to 
clarify the original intent that, although 
the Sanctuary does not have authority to 
regulate fishing, fishing vessels may be 
regulated with respect to discharge and 
anchoring in accordance with Article 
IV. No changes are proposed to be made 
to the “Defense Activities” section of 
the Designation Document. 

An additional proposed change to the 
Designation Document would update 
Article VI regarding the process to 
modify the Designation. This change 
would delete the requirement that 
modifications to the Designation must 
be approved by the President of the 
United States and would require instead 
that changes be approved by the 
Secretary of Commerce or his or her 
designee. This would be consistent with 
amendments to the NMSA that were 
enacted after the Sanctuary was 


- designated in 1981 and which removed 


Presidential approval as a requirement 
for designation. 

The NMSP has carefully considered 
existing state and federal authorities in 
proposing new regulatory authorities to 
ensure protection and management of 
sanctuary resources. Proposed new 
authorities are intended to complement 
existing authorities. 


Proposed Revised Designation 
Document for Gulf of the Farallones 
National Marine Sanctuary 


Preamble 


Under the authority of Title III of the 
Marine Protection, Research and 
Sanctuaries Act of 1972, Public Law 92- 
532 (the Act), the waters and submerged 
lands along the Coast of California north 
and south of Point Reyes Headlands, 
between Bodega Head and Rocky Point 
and surrounding the Farallon Islands, 
are hereby designated a Marine 
Sanctuary for the purposes of preserving 
and protecting this unique and fragile 
ecological community. 


Article I. Effect of Designation 


Within the area designated in 1981 as 
The Point Reyes/ Farallon Islands 
Marine Sanctuary (the Sanctuary) 
described in Article II, the Act 
authorizes the promulgation of such 
regulations as are reasonable and 
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necessary to protect the values of the 
Sanctuary. Section.1 of Article IV of this 
Designation Document lists activities of 
the types that are either to be regulated 


on the effective date of final rulemaking — 


or may have to be regulated at some 
later date in order to protect Sanctuary 
resources and qualities. Listing does not 
necessarily mean that a type of activity 
will be regulated; however, if a type of 
activity is not listed it may not be 
regulated, except on an emergency 
basis, unless section 1 of Article IV is 
amended to include the type of activity 
by the same procedures by which the 
original designation was made. 


Article II. Description of the Area 


The Sanctuary consists of an area of 
the waters and the submerged lands 
thereunder adjacent to the coast of 
California of approximately 966 square 
nautical miles (nmi), extending seaward 
to a distance of 6 nmi from the 
mainland and 12 nmi from the Farallon 
Islands and Noonday Rock, and 
including the intervening waters and 
submerged lands. The precise 
boundaries are defined by regulation. 


Article III. Characteristics of the Area 
That Give it Particular Value 


The Sanctuary includes a rich and 
diverse marine ecosystem and a wide 
variety of marine habitats, including 
habitat for over 36 species of marine 
mammals. Rookeries for over half of 
California’s nesting marine bird and 
nesting areas for at least 12 of 16 known 
U.S. nesting marine bird species are 
found within the boundaries. Abundant 
fish and shellfish are also found within 
the Sanctuary. 


- Article IV. Scope of Regulation 


Section 1. Activities Subject to 
Regulation. The following activities are 
subject to regulation, including 
prohibition, as may be necessary to 

_ensure the management, protection, and 
preservation of the conservation, 
recreational, ecological, historical, 
cultural, archeological, scientific, 
educational, and aesthetic resources and 
qualities of this area: 

a. Hydrocarbon operations. 

b. Discharging or depositing any 
substance within or from beyond the 
boundary of the Sanctuary. 

c. Drilling into, dredging, or otherwise 
altering the submerged lands of the 
Sanctuary; or constructing, placing, or 
abandoning any structure, material, or 
other matter on or in the submerged 
lands of the Sanctuary. 

d. Activities regarding cultural or 
historical resources. 


e. Introducing or otherwise releasing 
from within or into the Sanctuary an 
introduced species. 

f. Taking or possessing any marine 
mammal, marine reptile, or bird within 
or above the Sanctuary except as 
permitted by the Marine Mammal 
Protection Act, Endangered Species Act 
and Migratory Bird Treaty Act. 

g. Attracting or approaching any 
animal. 

h. Operating a vessel (i.e., watercraft 
of any description) within the 
Sanctuary, including, but not limited to, 
anchoring or deserting. 

Section 2. Consistency with 
International Law. The regulations 
governing the activities listed in section 
1 of this Article will apply to foreign 
flag vessels and persons not citizens of 
the United States only to the extent 


. consistent with recognized principles of 


international law, including treaties and 
international agreements to which the 
United States is signatory. 

Section 3. Emergency Regulations. 
Where necessary to prevent or minimize 
the destruction of, loss of, or injury to 


_ a Sanctuary resource or quality, or 


minimize the imminent risk of such 
destruction, loss, or injury, any and all 
activities, including those not listed in 
section 1 of this Article, are subject to 
immediate temporary regulation, 
including prohibition. 


Article V. Relation to Other Regulatory 
Programs 


Section 1. Fishing and Waterfowl 
Hunting. The regulation of fishing, 
including fishing for shellfish and 
invertebrates, and waterfowl hunting, is 
not authorized under Article IV. 
However, fishing vessels may be 
regulated with respect to vessel 
operations in accordance with Article 
IV, section 1, paragraphs (b) and (h), and 
mariculture activities involving 
alterations of or construction on the 
seabed, or release of introduced species 
by mariculture activities not covered by 
a valid lease from the State of California 
and in effect on the effective date of the 
final regulation, can be regulatedin __ 
accordance with Article IV, section 1, 
paragraph (c) and (e). All regulatory ~ 
programs pertaining to fishing, and to 
waterfowl hunting, including 
regulations promulgated under the 
California Fish and Game Code and 
Fishery Management Plans promulgated 
under the Magnuson-Stevens Fishery 
Conservation and Management Act of 
1976, 16 U.S.C 1801 et seq., will remain 
in effect, and all permits, licenses, and 
other authorizations issued pursuant 
thereto will be valid within the 
Sanctuary unless authorizing any 


activity prohibited by any regulation 
implementing Article IV. 

The term “‘fishing” as used in this 
Article and in Article IV includes 
mariculture. 

Section 2. Defense Activities. The 
regulation of activities listed in Article 
IV shall not prohibit any Department of 


_ Defense activity that is essential for 


national defense or because of 
emergency. Such activities shall be 
consistent with the regulations to the 
maximum extent practicable. 

Section 3. Other Programs. All 
applicable regulatory programs will 
remain in effect, and all permits, 
licenses, and other authorizations 
issued pursuant thereto will be valid 
within the Sanctuary unless authorizing 
any activity prohibited by any 
regulation implementing Article IV. The 
Sanctuary regulations will set forth any 
necessary certification procedures. 


Article VI. Alterations to This 
Designation 


The terms of designation, as defined 
under section 304(a) of the Act, may be 
modified only by the same procedures | 
by which the original designation is 
made, including public hearings, 
consultation with interested Federal, 
State, and local agencies, review by the 
appropriate Congressional committees 
and Governor of the State of California, 
and approval by the Secretary of 
Commerce or designee. 


[END OF DESIGNATION DOCUMENT] 


Summary of the Proposed Regulatory 
Amendments 


The proposed regulatory changes 
would clarify that “‘submerged lands” 
are within the Sanctuary boundary, i.e. 
part of the Sanctuary. This would 
update the boundary regulation to make 
it consistent with the NMSA and the 
revised Designation Document. (See 
explanation of boundary clarification in 
preceding discussion of proposed 
revised Designation Document.) The 
Sanctuary’s outer boundary coordinates 
and description of the shoreline 
boundary demarcation are also 
proposed for technical corrections using 
the North American Datum of 1983, and 
to clarify that the shoreline boundary is 
the Mean High Water Line (MHWL) of 
island shores. Since designation the area 
of GFNMS has been described as 
approximately 948 square nautical 
miles. However, adjusting for technical 
corrections and using updated 
technologies, the GFNMS area is now 
calculated as approximately 966 square 
nautical miles. The legal description of 
GFNMS is proposed to be updated to 
reflect this change. This update would 
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not constitute a change in the 

geographic area of the Sanctuary but 

rather a more precise estimate of its size. 

The proposed regulatory changes 
_ would include permanently fixing the 
shoreward boundary of the Sanctuary 
that is adjacent to Point Reyes National 
Seashore (PRNS). The 1981 sanctuary 
designation linked that portion of the 
boundary to the seaward limit of PRNS. 
Since then, PRNS has made at least two 
boundary modifications in areas 
adjacent to the sanctuary, requiring the 
sanctuary to redefine its own boundary, 
the geographic extent of its authority, 
and enforcement and implementation of 
programs. Fixing the shoreward 
boundary of the Sanctuary that is 
adjacent to PRNS as it was at the time 
of Sanctuary designation in 1981 by 
coordinates using the North American 
Datum of 1983 would ensure 
consistency and continuity for the 
sanctuary boundary, sanctuary 
management and user groups. 
The proposed regulations would also 
clarify and otherwise modify the 
existing (1981) regulation prohibiting 
discharging or depositing any material 
or other matter. Clarifications would be 
made to make it clear that the regulation 
applies to discharges and deposits 
“from within or into the Sanctuary” 
(‘“‘into”’ is intended to make clear that 
the prohibition would apply not only-to 
discharges and deposits originating in 
the Sanctuary (e.g., from vessels in the 
Sanctuary), but also, for example, from 
discharges and deposits above the 
Sanctuary, such as from aircraft and 
from outside the Sanctuary such as 
outfall pipes). The exception for fish, 
fish parts, or chumming materials (bait) 
is clarified so that it applies only to 
such discharges or deposits made 
during the conduct of lawful fishing 
activity within the Sanctuary. The 
exception for biodegradable effluent 
discharges from marine sanitation 
devices is clarified to apply only to 
operable Type I or II marine sanitation 
devices approved by the United States 
Coast Guard in accordance with the 
Federal Water Pollution Control Act, as 
amended. Although the existing 
exception for vessel wastes ‘“‘generated 
by marine sanitation devices” was 

intended to prohibit the discharge of 

untreated sewage into the Sanctuary, the 
_ proposed change would clarify that 
such discharges are only allowed if — 
generated by Type I or II marine 
sanitation devices. (Type I and Type I 
marine sanitation devices treat wastes, 
but Type III marine sanitation devices 
store waste until it is removed at 
designated pump-out stations on shore 
or discharged at sea.) 


The discharge and deposit regulation 
would be modified by removing the 
exception for discharging or depositing 
food waste resulting from meals 
onboard vessels. Coast Guard 
regulations prohibit discharge of food 
wastes (garbage) within three nmi and 
prohibit discharge of food wastes unless 
ground to less than one inch within 
three to twelve nmi. The proposed 
Sanctuary regulation modification 
would mirror the Coast Guard 
regulations within three nmi and 
provide increased protection to 
Sanctuary resources and qualities from 
such marine debris vis-a-vis the Coast 
Guard regulations in the area of the 
Sanctuary beyond three nmi. © 

No other changes are being made to 
the exceptions that allow discharge of 
water (including vessel cooling water) 
and other biodegradable effluents 
incidental to vessel use of the Sanctuary 
generated by routine vessel maintenance 
(e.g., deck wash down) and engine 
exhaust. These exceptions do not 
include and, therefore, it continues to be 
prohibited to discharge, ballast water or 
oily wastes resulting from bilge ~ 
pumping. Ballast water is a known 
vector for introduced species and other 
contaminants from the source area. The 
discharge of oily wastes from bilge 
pumping is interpreted here to mean 
any waste that produces a visible sheen. 
The proposed clarifications and 
modifications are intended to achieve 
increased protection of Sanctuary 
resources and qualities. 

The discharge and deposit regulation 
would be augmented by adding a 
prohibition on discharging or depositing 
any material or other matter from 
beyond the boundary of the Sanctuary 
that subsequently enters the Sanctuary 
and injures a Sanctuary resource or 
quality. ‘‘Sanctuary resource” is defined 
at 15 CFR 922.3 as “any living or non- 
living resource of a National Marine 
Sanctuary that contributes to the 
conservation, recreational, ecological, 
historical, research, educational, or 
aesthetic value of the Sanctuary, 
including, but not limited to, the 
substratum of the area of the Sanctuary, 
other submerged features and the 
surrounding seabed, carbonate rock, 
corals and other bottom formations, 
coralline algae and other marine plants 
and algae, marine invertebrates, brine- 
seep biota, phytoplankton, zooplankton, 
fish, seabirds, sea turtles and other 
marine reptiles, marine mammals and 
historical resources.”’ “Sanctuary 
quality” is defined at 15 CFR 922.3 as 
“any of those ambient conditions, 
physical-chemical characteristics and 
natural processes, the maintenance of 
which is essential to the ecological 


health of the Sanctuary, including, but 
not limited to, water quality, sediment 
quality and air quality.”’ This 
modification would provide consistency 
with the regulatory language of other 
more recently designated sanctuaries, 
and help to protect Sanctuary resources 
and qualities from harmful influences 
originating outside the boundaries of the 
GFNMS. The coastal waters of the 
sanctuary, particularly the estuarine 
habitats of Bolinas Lagoon, Tomales 
Bay, Estero Americano and Estero de’ 
San Antonio, are vulnerable to land- 
based nonpoint source pollution from 
outside the sanctuary. Sources of 
concern include runoff, agriculture, 
marinas and boating activities, past 
mining, and aging and undersized septic 
systems. Water quality in offshore areas 
of the sanctuary could be threatened or 
impacted by large or continuous 
discharges from shore, spills by vessels, 
illegal dumping activities or residual 
contaminants from past dumping 
activities. The threat of an offshore oil 
spill is a constant reality near the busy 
shipping lanes in and adjacent to the 
sanctuary. This new proposed 
regulatory action would contribute to 
increased protection of water quality, 
impacting both physical and biological 
resources in the sanctuary. 

The proposed regulations would also 
modify the existing (1981) regulation 
prohibiting discharging or depositing 
any material or other matter by 
removing the exception of dredge 
material disposed of at the interim 
dumpsite, and the discharge of 
municipal sewage if certified in 
accordance with 922.84. The interim 
dumpsite, located approximately 10 nmi 
south of Southeast Farallon Island, is no 
longer in use as the permanent 
dumpsite has been selected and in use 
for more than fifteen years, making this 
a remnant and an outdated exception to 
the discharge regulation. Additionally, 
at the time of designation of the 
sanctuary in 1981, there was no permit, 
license or authorization that had been 
issued within the sanctuary for 
municipal sewage discharge. No 


applications have been submitted for 


more than 25 years, thus NOAA finds it 
unnecessary to maintain this exception 
to the discharge regulation. By removing 
these two exceptions, the discharge 
regulation has been streamlined, 
focusing on current and necessary 
exceptions to the prohibition. 

The proposed exceptions to the 
revised discharge and deposit regulation 
would restrict cruise ships to 
discharging only vessel cooling water 
into the Sanctuary. ‘Cruise ship’’ is 
defined to mean: A vessel with 250 or 
more passenger berths for hire. The 
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prohibition would protect Sanctuary 
water quality from the potentially large 
volume of wastewater that may be 
discharged by cruise ships, while 
allowing for them to transit the 
Sanctuary. Currently 643,000 cruise 
ship passengers embark annually from 
California ports in San Francisco Bay, 
Los Angeles, and San Diego. Ninety 
cruise ship arrivals and departures 
(Metropolitan Stevedore Company) are 
estimated at the San Francisco 
Passenger Terminal in 2006. Many of 
these cruise ships will be entering and 
exiting the Bay through the northbound 
. vessel traffic lanes, which transit 
through the Sanctuary. Although partly 
constrained by the lack of local docking 
facilities, cruise ship visits are likely to 
continue to increase as the fleet shifts 
from international to more domestic 
cruises, and begins using a new cruise 
ship docking facility planned for San 
Francisco Bay. Due to their sheer size 
and passenger capacity, cruise ships can 
cause serious impacts to the marine 
environment. The main pollutants 
generated by a cruise ship are: Sewage, 
also referred to as black water; gray 
water; oily bilge water; hazardous 
wastes, and solid wastes. Based on EPA 
estimates, in one week a 3,000- 
passenger cruise ship generates about 
210,000 gallons of sewage, 1,000,000 
gallons of gray water, 37,000 gallons of 
oily bilge water, more than 8 tons of 
solid waste, millions of gallons of 
ballast water containing potentially 
invasive species, and toxic wastes from 
dry cleaning and photo-processing 
laboratories. Although cruise ships 
discharge waste from a single source, 
they are exempted from regulation 
under the Clean Water Act (CWA) point 
source permitting system. The CWA 
allows the discharge of untreated black 
water anywhere beyond three miles 
from shore, and does not require any 
treatment of gray or ballast water. 

The proposed regulatory changes 
would also modify the existing 
prohibition against altering the seabed 
of the Sanctuary or constructing a 
structure thereupon. The term “‘seabed”’ 
would be replaced with “submerged 
lands” to be consistent with language 
used in the NMSA. The proposed 
regulations would clarify that the 
existing (1981) regulation prohibiting 
disturbance to the submerged lands 
except for the laying of pipelines is 
specific to pipelines related to 
hydrocarbon operations in leases 
adjacent to the Sanctuary as referenced 
in 15 CFR 922.82 (1) and in accordance 
with section 922.84: ‘Pipelines related 
to hydrocarbon operations outside the 
sanctuary may be placed at.a distance 


greater than 2 nmi from the Farallon 
Islands, Bolinas Lagoon, and any Areas 
of Special Biological Significance 
(ASBS) where certified to have no 
significant effect on sanctuary resources 
in accordance with section 922.” 
Clarifying that the laying of pipelines is 
specifically limited to hydrocarbon 
operations adjacent to the Sanctuary 
(i.e., bordering) rather than anywhere 
outside the Sanctuary will protect 
sensitive sanctuary benthic habitats 
from impacts from disturbance. 

The proposed regulations would 
modify the existing (1981) regulation 
prohibiting disturbance to the 
submerged lands, by removing the 
exception for ecological maintenance. 
Ecological maintenance is not defined 
in the regulations or administrative 
record, making it difficult to interpret, 
and thus is being removed to streamline 
the regulatory language. There is no 
record of the ecological maintenance 
exception ever having been used. 

The proposed regulatory changes 
would also specify that abandoning, by 
which is meant leaving without intent 
to remove, any structure, material, or 
other matter on or in the submerged 
lands of the Sanctuary is prohibited. 
This change would be consistent with 
similar regulations at more recently 
designated sanctuaries and would help 
protect the Sanctuary from debris (e.g., 
wrecked vessels or seabed research 
equipment) abandoned by Sanctuary 
users. 

The proposed regulatory changes 
would also include a modification to the 


_ existing (1981) prohibition on removing 


or damaging any historical or cultural 
resource. The proposed modification 
would add “‘moving” and “‘possessing”’ 
to the existing prohibition; would 
replace ‘‘damage”’ with “injure,” a term 
defined at 15 CFR 922.3; and add 
“attempting” to move, remove, injure, 
or possess as a prohibition. The intent 
of this modification is to provide added 
protection to these fragile, finite, and 
non-renewable resources so they may be 
studied, and so appropriate information 
about them may be made available for 
the benefit of the public. The proposed 
regulation would also replace 
“historical or cultural resource” with 
“Sanctuary historical resource” to be 
consistent with regulatory language 
used at several other more recently 
designated national marine sanctuaries. 
(“Historical resource” is defined in 
NMSP program-wide regulations as 
“any resource possessing historical, 
cultural, archaeological or 
paleontological significance, including 
sites, contextual information, structures, 
districts, and objects significantly 
associated with or representative of 


earlier people, cultures, maritime 
heritage, and human activities and 
events. Historical resources include 
“submerged cultural resources,” and 
also include “historical properties,” as 
defined in the National Historic 
Preservation Act, as amended, and its — 
implementing regulations, at 15 CFR 
922.3). 

The proposed regulatory changes 
would also include a new prohibition 
on take of marine mammals, birds, and 
sea turtles, except as expressly 
authorized by the Marine Mammal 
Protection Act, as amended (16 U.S.C. 
1361 et seq.) (MMPA), Endangered 
Species Act, as amended (16 U.S.C. 
1531 et seq.) (ESA), Migratory Bird 
Treaty Act, as amended (16 U.S.C. 703 
et seq.) (MBTA), or any regulation, as 
amended, promulgated under one of 
these acts. The intent of this regulation 
is to bring a special focus to protection 
of the diverse and vital marine mammal 
and bird populations and the sea turtles 
of the Sanctuary. This area-specific 
focus is complementary to the efforts of 
other resource protection agencies, 
especially given that other federal and 
state authorities must spread limited 
resources over much wider geographic 


, areas. This regulation would be 


consistent with regulations at several 
other more recently designated: national 
marine sanctuaries, and would provide 
additional deterrence per the higher 
civil penalties afforded under the 
NMSA than the penalties provided by 
the MMPA, ESA, and MBTA. Further, 
the prohibition would cover all marine 
mammals, sea turtles, and birds 
(including, but not limited to, seabirds, 
shorebirds and waterfowl) within or 
above the Sanctuary. The Sanctuary’s 
proposed regulation would not apply if 
an activity (including a federally or 
state-approved fishery) that does or 
might cause take of marine mammals, 
birds or sea turtles has been expressly 


- authorized to do so under the MMPA, 


ESA, or MBTA or an implementing 
regulation. With this proposed 
regulation, if the National Marine 
Fisheries Service (NMFS) or the United 
States Fish and Wildlife Service 
(USFWS) issues a permit for the take of 
a marine mammal, bird, or sea turtle, 
the permitted taking would be allowed 
under NMSP regulations and therefore 
would not require a permit from the 
Sanctuary unless the activity would also 
violate another Sanctuary regulation. 

The proposed regulatory changes 
would also prohibit possessing within 
the Sanctuary (regardless of where 
taken, moved, or removed from) any 
marine mammal, bird, or sea turtle 
except as authorized under the MMPA, 
the ESA, the MBTA, and any 
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regulations, as amended, promulgated 
under these acts. This proposed 
regulation serves to provide a stronger 
deterrent for violations of existing laws 
protecting marine mammals, birds, or 
sea turtles, than that offered by those 
other laws alone. This proposed 
regulation would also be consistent with 
recent regulations adopted by other 
national marine sanctuaries and would 
enhance protection provided by the 
prohibition on take of marine mammals, 
birds and sea turtles (see above). With 
this proposed regulation, if NMFS or the 
USFWS issues a permit for the 
possession of a marine mammal, bird, or 
sea turtle, the permitted activity would 
be allowed under NMSP regulations and 
therefore would not require a permit 
from the Sanctuary unless the activity 
would also violate another Sanctuary 
regulation. 

“Take” is defined in the NMSP 
program-wide regulations at 15 CFR 
922.3. The proposed prohibition on take 
of marine mammals, birds, and sea 
turtles would complement the current 
regulation prohibiting disturbing birds 
or marine mammals by flying motorized 
aircraft at less than 1000 feet over the 
waters within one nmi of the Farallon 
Islands, Bolinas Lagoon, or any ASBS. 
The current regulation remains unique 
and important in that it provides special 
focus on a specific type of activity, 
operation of motorized aircraft, within 
particularly sensitive environments of 
the Sanctuary. The current regulation 
includes several exceptions (for 
enforcement purposes, or to transport 
persons or supplies to or from an 
Island), that would remain subject to the 
prohibitions of the MMPA, ESA and the 
MBTA, and any regulations, as 
amended, promulgated under these acts. 

The proposed regulatory changes 
would prohibit releasing or otherwise 
introducing from within or into the 
Sanctuary an introduced species, except 
striped bass (Morone saxatilis) released 
during catch and release fishing activity; 
and except species cultivated by 
mariculture activities in Tomales Bay 
pursuant to a valid lease, permit, license 
or other authorization issued by the 
State of California and in effect on the 
effective date of this regulation, 
provided that the renewal by the State 
of any authorization does not increase 
the type of introduced species being 
cultivated or the size of the area under 
cultivation with introduced species. 

“Introduced species” is defined to 
mean: (1) A species (including any of its 
biological matter capable of 
propagation) that is non-native to the 
ecosystems protected by the Sanctuary; 
or (2) any organism into which genetic 
matter from another species has been 


transferred in order that the host 
organism acquires the genetic traits of 
the transferred genes. The prohibition 
would not apply to activities such as the 
release of striped bass (Morone saxatilis) 
during catch and release fishing activity 
because the fish was already present in 
the Sanctuary and its release would not 
constitute an “introduction.” Striped 
bass were intentionally introduced in 
California in 1879, and in 1980 the 
California Department of Fish and Game 
initiated a striped bass hatchery 
program to support the striped bass 
sport fishery, which according to‘the 
California Department of Fish and Game 
is one of the most important fisheries on 
the Pacific Coast. The California 
Department of Fish and Game manages 
the striped bass fishery through a 
Striped Bass Management Conservation 
Plan. 

There are currently twelve active state 
water bottom mariculture leases in 
Tomales Bay managed by the California 
Department of Fish and Game. Three of 
those leases have been recently 
renewed: M—430-—19 (Marin Oyster 
Company, 2001), M430-—05 (Tomales 
Bay Oyster Company, 2002), and M— 
430-06 (Cove Mussel Company, 2002). 
The other nine leases were issued in the 
1980s and have not yet come up for 
renewal. The exception to the 
introduced species prohibition would 
grandfather in the current lease 
agreements that are in effect on the 
effective date of the final regulation and 
allow for the introduction of introduced 
species as specified in these lease 
agreements. However, any new lease 
agreements executed after this date 
would be subject to this prohibition. 
Operations conducted under new lease 
agreements could cultivate native 
species but would be subject to the 
prohibition regarding introduced 
species. NOAA is not aware of any 
pending lease applications. 

This prohibition is designed to help 
reduce the risk from introduced species, 
including their seeds, eggs, spores, and 
other biological material capable of 
propagating. The intent of the 
prohibition is to prevent injury to 
Sanctuary resources and qualities, to 
protect the biodiversity of the Sanctuary 
ecosystems, and to preserve the native 
functional aspects of the Sanctuary 
ecosystems, all of which are put at risk 
by introduced species. Introduced 
species may become a new form of 
predator, competitor, disturber, parasite, 
or disease that can have devastating 
effects upon ecosystems. For example, 
introduced species impacts on native 
coastal marine species of the Sanctuary 
could include: Replacement of a 
functionally similar native species 


through competition; reduction in 
abundance or elimination of an entire | 
population of a native species, which 
can affect native species richness; 
inhibition of normal growth or 
increased mortality of the host and 
associated species; increased intra- or 
interspecies competition with native 
species; creation or alteration of original 
substrate and habitat; hybridization 
with native species; and direct or 
indirect toxicity (e.g., toxic diatoms). 
Changes in species interactions can lead 
to disrupted nutrient cycles and altered 
energy flows that ripple with 
unpredictable results through an entire 
ecosystem. Introduced species may also 
pose threats to endangered species and 
native species diversity. A number of 
non-native species now found in the 
Gulf of the Farallones region were 
introduced elsewhere on the west coast 
but have spread through hull-fouling 
and accidental introductions. 

The proposed regulatory changes 
would prohibit approaching within 50 
meters of a white shark within 2 nmi 
around the Farallon Islands and prohibit 
attracting any white shark within the 
Sanctuary. Attract or attracting means 
the conduct of any activity that lures or 
may lure any animal in the Sanctuary by 
using food, bait, chum, dyes, decoys 
(e.g., surfboards or body boards used as 
decoys), acoustics or any other means, 
except the mere presence of human 
beings (e.g., swimmers, divers, boaters, 
kayakers, surfers). Harassment and 
disturbance related to human 
interaction is increasing from 
controversial shark diving programs 
known as adventure tourism. These 
programs may degrade the natural 
environment, impacting the species as a 
whole, and individual sharks that may 
be negatively impacted from repeated 
encounters with humans and boats. 
Implementing these regulations will 
resolve user conflicts (shark researchers 
vs. adventure tourism) and prevent 
interference with the seasonal feeding 
behavior of white sharks. Reducing - 
human interaction and chumming 
would decrease the impacts on natural 
shark behavior. 

The proposed regulatory changes 
would add a new prohibition on 
deserting a vessel within the sanctuary. 
In particular, Tomales Bay is believed to 
have more than 100 derelict vessels. 
Leaving vessels unattended increases 
the likelihood of a calamitous event, or 
the risk of sinking. These events could 
result in the discharge of harmful 
toxins, chemicals or oils into the marine 
environment, reducing water quality 
and impacting biological resources and 
habitats. The proposed regulation would 
help to protect biological resources from 
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the threat posed by derelict vessels. © 
Deserting means: leaving a vessel 
aground or adrift: (1) Without 
notification to the Director of the vessel 
going aground or becoming adrift within 
12 hours of its discovery and developing 
and presenting to the Director a 
preliminary salvage plan within 24 
hours of such notification; (2) after 
expressing or otherwise manifesting 
intention not to undertake or to cease 
salvage efforts; or (3) when the owner/ 
operator cannot after reasonable efforts 
by the Director be reached within 12 
hours of the vessel’s condition being 
reported to authorities. Deserting also 
means leaving a vessel at anchor when 
its condition creates potential for a 
grounding, discharge, or deposit and the 


owner/operator fails to secure the vessel — 


in a timely manner. 

The proposed regulatory changes 
would add a new prohibition on leaving 
harmful matter aboard a grounded or 
deserted vessel in the Sanctuary. Once 
a vessel is grounded there is a high risk 
of discharge/deposit of harmful matter 
into the marine environment. Harmful 
matter aboard a deserted vessel also 
poses a threat to water quality. 
Currently, preemptive removal of 
harmful substance (e.g., motor oil) is not 
required by regulation. This prohibition 
would help reduce or avoid harm to 
Sanctuary resources and qualities from 
potential leakage of hazardous or other 
harmful matter from a vessel. 

The proposed regulatory changes 
would add a new prohibition on 
anchoring a vessel in a designated no- 
anchoring seagrass protection zone in 
Tomales Bay. This prohibition would 
not apply to vessels anchoring as 
necessary for mariculture operations 
that are conducted pursuant to a valid — 
lease, permit, or license. For the 
purposes of this regulation, anchoring 
refers to the dropping and placement of 
an anchor that is attached to a vessel, 
and which, being cast overboard, retains 
__ the vessel in a particular station. There 
are a total of seven no-anchoring zones 
proposed as part of this regulation, 
which comprise 22% of the surface area 
of Tomales Bay. The zones encompass 
the known seagrass coverage areas, as 
based upon data provided by California 
Department of Fish and Game from 
1992, 2000, 2001 and 2002. The location 
and coverage area of seagrass beds can 
change over time. The adequacy of these 
zones will be reviewed and updated 
periodically, as needed, based on new 
seagrass monitoring data. 

This prohibition is intended to protect 
seagrass beds in Tomales Bay from the 
destructive effects of anchoring vessels. 
Seagrass means any species of marine 
angiosperms (flowering plants) that 


inhabit portions of the seabed in the 
Sanctuary. Those species include, but 
are not limited to: Zostera asiatica and 
Zostera marina. Seagrass beds are 
commonly found in tidal and upper 
subtidal zones and foster high levels of 
biological productivity. Seagrass beds 
are located throughout the sanctuary in 
estuaries, bays and lagoons, such as 
Tomales Bay and Bolinas Lagoon. 
Seagrass species, including Zostera 
marina and Gracilaria spp., cover about 
397 hectares (1.5 mi2) or 13% of 
Tomales Bay. The seagrass beds help 
trap sediments and reduce excess 
nutrients and pollutants in the water 
column and thereby contribute towards 
the Bay’s high water quality. Seagrass 
provides breeding and nursery grounds 
for fish such as herring, which attach 
their eggs to the seagrass blades. 
Seagrass beds also provide important 
habitats for migratory birds, such as 
shorebirds, who feed upon the abundant 
fish and invertebrate species that live in 
the seagrass beds. The rapid 
disappearance of this habitat, 
undergoing conversion for agriculture 
and aquaculture, poses a particular 
threat to these vulnerable species. 
Seagrass beds also serve as buffer zones 
in protecting coastal erosion and are a 
filter for pollutants. In 2003 a Technical 
Committee (TC), consisting of 7 state 
and federal agencies, was formed to 
address boater impacts in Tomales Bay. 
In 2005, members of the TC discussed 
the need for no-anchor zones in the 
seagrass beds as a way to prevent habitat 
damage in Tomales Bay. It was 
determined that the Gulf of the 
Farallones National Marine Sanctuary 
has the broadest jurisdictional authority 
over the waters of Tomales Bay, and 
should propose an action to prohibit 
anchoring by vessels on seagrass beds. 
This action would afford direct and 
indirect protection to biological 
resources and habitats, and the 
ecological services they provide. 


Since 2005, Tomales Bay has been the 


- subject of a collaborative effort among 


ten local, state and Federal agencies 


- (including NOAA/GFNMS) to develop 


additional conservation measures to 
better protect the Bay’s sensitive 
habitats and resources. The framework 
for the multi-agency Tomales Bay plan 
is proposed to be mcluded in the 
GFNMS draft management plan as a 
strategy in the Resource Protection 
section. Although the multi-agency plan 
for Tomales Bay is not part of this 
proposed rule, it would include 
narrowing the current exception for the 
construction of docks and piers in 
Tomales Bay to allow only the 
reconstruction of existing docks and 


piers, and only within their existing 
footprint; construction of new docks 
and piers would be prohibited in 
Tomales Bay. GFNMS is publishing 
notice of this element of the multi- 
agency plan and this possible future 
regulatory change to the GFNMS 
regulation regarding docks and piers in - 
Tomales Bay in order to advise the 
public of this potential change and to 
seek comment on it at this time, together 
with public comment on the proposed 
changes to GFNMS regulations that are 
the subject of this Notice. 

The proposed regulatory changes 
would also modify the Sanctuary’s 
permit regulations by adding a 
manager’s permit to “‘assist in the 
managing of the Sanctuary.” Activities 
that “assist in managing the Sanctuary” 
would be added to the types of activities 
(i.e., research, education, and salvage) 
for which the Director may issue a 
permit. This addition provides a 
mechanism by which the Director may 
issue permits for otherwise prohibited 
activities that will further Sanctuary 
management. 

Another proposed modification to the 


’ permit regulations would, based on the 


decades of permitting experience the 


_NMSP now has, strengthen and augment 


the criteria that the Director considers 
when evaluating permit applications. 
Whereas the existing regulation simply 
indicates that the Director shall consider 
certain matters in deciding whether to 
grant a permit, the proposed modified 
regulation would state that the Director 
may not issue a permit unless the 
Director first considers certain factors, 
including but not limited to whether: 
The proposed activity will be conducted 
in a manner compatible with the 
primary objective of protection of 
Sanctuary resources and qualities, 
considering the extent to which the 
conduct of the activity may diminish or 
enhance Sanctuary resources and 
qualities, any potential indirect, 
secondary, or cumulative effects of the 
activity, and the duration of such 
effects; and it is necessary to conduct 
the proposed activity within the 
Sanctuary. 
The proposed modifications would 
also add permit application 
requirements. Permit applicants would 
be required to submit information 
addressing the criteria that the Director 
must consider in order to issue a permit. 
Additionally, the permit regulation 
would stipulate that Sanctuary permits 
are nontransferable. 
The proposed modifications to the 
permit regulations would also stipulate 
that Sanctuary permits must contain 
certain terms and conditions. These 
terms and conditions would include 
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information deemed appropriate by the 
Director of the national Marine 
Sanctuary Progr 

The to the 
permit regulations would also expressly 
require that in addition to any other 
terms and conditions that the Director 
deems appropriate, Sanctuary permits 
must require that the permittee agree to 
hold the United States harmless against 
any claims arising out of the permitted 
activities. 

Public Hearings 

NOAA is publishing this proposed 
rule to provide notice to the public and 
invite advice, recommendations, 
information, and other comments from 
interested parties on the proposed rule 
and Draft Management Plan/Draft 
Environmental Impact Statement (DMP/ 
DEIS). These are joint public hearings 
conducted by CBNMS, GFNMS and 
MBNMS and will be held as detailed 
below: 

(1) November 29, 2006, 6:30 p.m. at 
the Cambria Pines Lodge, 2905 Burton 
Drive, Cambria, CA 93428. 

(2) November 29, 2006, 6:30 p.m. at 
the Bodega Marine Laboratory, 2099 


Westside Road, Bode - Bay, CA 94923. 

(3) November 30, 200 30 p.m. at 
the Monterey Coubersisse Center, One 
Portola Plaza, Monterey, CA 93940. 

(4) November 30, 2006, 6:30 p.m. at 
the Dance Palace Community Center, 
503 B Street, Point Reyes Station, CA 
94956. 

(5) December 5, 2006, 6:30 p.m. at the 
University of California Santa Cruz Inn 
and Conference Center, 611 Ocean 
Street, Santa Cruz, CA 95060. 

(6) December 5, 2006, 6:30 p.m. at the 
Fort Mason Center, Firehouse (NE : 
corner of Center), San Francisco, CA 
94123. 

(7) December 6, 2006, 6:30 p.m. at the 
Community United Methodist Church, 
777 Miramontes Street, Half Moon Bay, 
CA 94019. 


Miscellaneous Rulemaking 
Requirements 


National Marine Sanctuaries Act 


Section 304(a)(4) of the National 
Marine Sanctuaries Act (16 U.S.C. 
1434(a)(4)) requires that the procedures 
specified in section 304 for designating 
a National Marine Sanctuary be 
followed for modifying any term of 
designation. In particular, section 304 
requires that the Secretary of Commerce 
submit to the Committee on Resources 
of the United States House of 
Representatives and the Committee on 
Commerce, Science, and Transportation 
of the United States Senate, no later 
than the same day as this notice is 
published, documents including a copy 
of this notice, the terms of the proposed 


(or in this case,the. 
proposed changes thereto), the proposed 
regulations, a draft management plan 
detailing the proposed goals and 
objectives, management responsibilities, 
research activities for the area, and a 
draft environmental impact statement. 
In accordance with section 304, the 
required documents are being submitted 
to the specified Congressional 
Committees. 


National Environmental Policy Act 


When changing a term of designation 
of a National Marine Sanctuary, section 
304 of the NMSA (16 U.S.C. 1434) 
requires the preparation of a draft 
environmental impact statement (DEIS), 
as provided by the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and that the DEIS 
be made available to the public. NOAA 
has prepared a DMP/DEIS on the 
proposal and copies are available at the 
address and Web site listed in the 
ADDRESSES section of this proposed rule. 
Responses to comments received on the 
DMP/DEIS will be published in the 
FMP/FEIS and final rule. 


Executive Order 12866: Regulatory 
Impact 


This proposed rule has been 
determined to be not significant within. 
the meaning of section 3(f) of Executive 
Order 12866. 


Executive Order 13132: Federalism 
Assessment 


NOAA has concluded that this 
regulatory action falls within the 
definition of “‘policies that have 
federalism implications” within the 
meaning of Executive Order 13132. The 
proposed changes will not preempt 
State law, but will simply complement 
existing State authorities. In keeping 
with the intent of the Executive Order, 
the NMSP consulted with a number of 
entities within the State who 
participated in development of the 
proposed rule, including but not limited 
to, the California Department of Boating 
and Waterways, the California State 
Lands Commission, the California 
Department of Fish and Game, and the 
California Resources Agency. 


Regulatory Flexibility Act 


The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
proposed rule, if adopted, would not 
have a significant economic impact on 
a substantial number of small entities. 
The factual basis for this certification is 
as follows: 

Based primarily on recent 
socioeconomic studies, NOAA has 


identified the small 
businesses and small organizations as 
defined by the Regulatory Flexibility 
Act. Small business concerns operating 
within the Sanctuary include 
commercial fishermen, mariculture 
operations, consumptive recreational 
charter businesses, and non- 
consumptive recreational charter 
businesses. Small organizations 
operating within the Sanctuary include 
non-governmental organizations (NGOs) 
and/or non-profit organizations (NPOs) 
dedicated to environmental education, 
research, restoration and conservation 
concerning marine and maritime 
heritage resources. There are no small 
governmental jurisdictions in the 
Sanctuary, though as explained below, 
there are some adjacent to the 


. Sanctuary. 


Small business concerns operating 
within the Sanctuary include 
commercial fishermen who vary in 
number seasonally and annually from 
approximately 300 to 500 boats; twelve 
mariculture lease holders in Tomales 
Bay; approximately 25 recreational 
charter fishing businesses; and 
approximately 7 recreational charter 
businesses engaged in wildlife viewing. 
The approximately 3 small 
organizations operating within the 
Sanctuary include non-governmental 
organizations (NGOs) and/or non-profit 
organizations (NPOs) dedicated to 
environmental education, research, 
restoration, and conservation 
concerning marine and maritime 
heritage resources. The Regulatory 
Flexibility Act (5 U.S.C. 601(5)) defines 
the term ‘“‘small governmental 
jurisdictions” as governments of cities, 
counties, towns, townships, villages, 
school districts, or special districts, with 
a population of less than fifty thousand. 
Bodega, Bolinas and Tomales Bay 
settlements would qualify as ‘“‘small 
governmental jurisdictions” directly 
adjacent to the Sanctuary. 

The proposed prohibition on 
abandoning any structure, material or 
other matter on or in the submerged 
lands of the Sanctuary would have no 
significant adverse impacts on small 
entities within the Sanctuary because 
none of these operations are dependent 
upon a practice of abandoning 
structures or other matter on or in the 
submerged lands of the Sanctuary. 
However, should a small entity, such as 
a research entity, occasionally want to 
temporarily leave materials on the 
submerged lands of the Sanctuary, such 
as research equipment, a Sanctuary 
research permit could be applied for. 
Additionally, this prohibition may offer 
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an indirect beneficial effect to marine 
_ salvage companies whose services may 
be called upon to remove grounded, 
sinking or submerged vessels that would 
otherwise be illegal to leave abandoned 
upon the submerged lands of the 
Sanctuary. 

The proposed prohibitions on take 
and possession of marine mammals, 
birds and sea turtles are not expected to 
result in a significant adverse impact on 
small entities because those entities’ 
operations may lawfully involve such 
takes under authorization granted 
pursuant to the Marine Mammal 
Protection Act (16 U.S.C. 1361 et seq.), 
Endangered Species Act (16 U.S.C. 1531 
et seq.), Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.), or any regulation 
promulgated under one of these acts. 
Additionally, non-consumptive 
recreational charter businesses may 
receive indirect beneficial effects from 
these proposed regulations because the 
added protection to marine mammals, 
birds, and sea turtles can complement . 
business activities focused on whale 
watching, kayaking, or other marine 
excursion tours. For example, the 
additional protection this prohibition 
affords to certain animals may 
potentially result in improved status of 
such animals, particularly at the 
Farallon Islands. This in turn may lead 
to the beneficial effect of more — 
consumer interest in services rendered 
by non-consumptive recreational charter 
businesses. 

The proposed prohibition on releasing 
or otherwise introducing from within or 
into the Sanctuary an introduced 
species is not expected to significantly 
adversely impact small entities because 
releasing or otherwise introducing an 
introduced species is not part of the 
business associated with most of the 
identified small entities. Small entities 
whose business may include catch and 
release of striped bass (Morone saxatilis) 
(i.e., consumptive recreational charter 
businesses) would not be affected 
because the prohibition would not 
apply to the catch and release of striped 
bass. By prohibiting such introductions, 

indirect benefits may result for certain 
small entities since their activities could 
- potentially be negatively impacted by 
the spread of introduced species. 

There are twelve mariculture lease 
holders in Tomales Bay. All twelve of 
these lease holders would be exempt 
from the introduced species prohibition 
if they have active lease agreements at 
the time of implementation of this 
regulation. The exception only applies 
to introduced species specified in the 
lease agreement and for the term of that 
active lease. ly other words, species 
cultivated by mariculture activity in 


Tomales Bay pursuant to a valid lease, 
permit, license, or other authorization 
issued by the State of California and in 
effect on the effective date of this 
regulation, would be permitted, 
provided that the renewal by the State 
of any authorization does not increase 
the.type of introduced species being 
cultivated, or the size of the area under 
cultivation with introduced species. 
New mariculture leases would not be 
exempt from this prohibition. This 
prohibition would not put any current 
operations out of business. 

None of the small entities conducting 
activities within the Sanctuary is 
expected to be significantly adversely 
impacted by the proposed clarifications 
and corrections to the Sanctuary’s 
boundary because there would be no 
practical change resulting from these 
clarifications and corrections. The 
clarification that submerged lands are 
part of the existing Sanctuary boundary 
would not have a significant adverse 
impact on small entities within the 
Sanctuary because the Sanctuary has 
managed the submerged lands and has 
administered protective measures for 
them since designation in 1981. The 
NMSP manages submerged lands as part 
of national marine sanctuaries and this 
is reflected in amendments to the 
NMSA passed in 1984 (16 U.S.C. 
1432(3)). Similarly, proposed 
corrections and clarifications to the 
Sanctuary’s boundary coordinates 
would not significantly adversely 
impact any of the small entities 
operating within the Sanctuary because 
the proposed corrections and 
clarifications are merely technical in 
nature and will not affect the 
measurable size of the Sanctuary. For 
example, boundary coordinates are 
proposed to be updated using the North 
American Datum of 1983, which 
provides more accurate information 
than that originally used to describe the 
Sanctuary boundary coordinates. 

The proposed modification to the 
Sanctuary’s discharge/deposit 
regulation clarifying that discharges 
allowed from marine sanitation devices 
applies only to Type I and Type II 
marine sanitation devices would not 
introduce any new restrictions on small 
entities and would merely clarify the 
original intent of the Sanctuary’s 
discharge regulation. To the extent that 
this clarification might affect customary, 
though illegal, sewage discharge 
practices of some small entities, the 
adverse affect on those operations is 
expected to be less than significant 
because such discharges may legally 

occur beyond the Sanctuary’s boundary, 
or vessel sewage may be pumped out 
and disposed of at mainland ports and 


harbors. Additionally, some small 
entities may receive indirect benefits 
from this clarification, especially as it 
might pertain to preventing large 
volume discharges from larger vessels, 
since it may contribute to sustaining 
favorable environmental quality in their 
area of operation. 

The proposed modification to the 
Sanctuary’s discharge/deposit 
regulation that would specify that 
discharging or depositing fish, fish 
parts, or chumming materials (bait) may 
occur only during the conduct of lawful 
fishing activity within the Sanctuary is 
not expected to have a significant 
adverse impact on small entities 
because it would not apply to conduct 
of lawful fishing activity within the 
Sanctuary. In some areas “‘chumming”’ 
is a practice that has been associated 
with non-consumptive recreational 
activities (e.g., attracting sharks for 
photography) or in some cases research 
activities (e.g., attracting birds for 
study). The two known shark viewing 
operations in business during the 


_ Management plan review process were 


consulted with and support this 
proposed regulatory action. 
Furthermore, small entities not engaged 
in lawful fishing could apply for and, if 
appropriate, be granted a Sanctuary 
permit (e.g., research or education) to 
conduct this otherwise prohibited 
discharge/deposit. 

The proposed modification that 
would prohibit the discharge of food 
waste as a result of meals on board 
vessels would not result in a significant 
impact to small entities because it 
would merely introduce a new 
requirement that boaters not discard 
food wastes within the Sanctuary. Such 
discharges/deposits are already 
prohibited under the Act to Prevent 
Pollution from Ships, 33 U.S.C. 1901 et 
seq., within the first three nmi from 
shore and out to twelve nmi unless the 
food wastes are ground to less than one 
inch. Therefore, boaters could either 
properly dispose of food waste at port 
or appropriately discard it beyond the 
Sanctuary’s boundary, when food 
wastes are ground to less than one inch. 
Resulting impacts may include 
additional costs and time potentially 
involved in traveling the additional 
distance offshore to appropriately 
dispose of food waste, although wastes 
may also be disposed of shoreside. 

The proposed modification to the 
sanctuary’s discharge regulation 
exception that would result in dredge 
material disposed of at the interim 
dumpsite is no longer applicable to any 
entity as the interim dumpsite is no 
longer in use. 
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The proposed modification to the 
sanctuary’s discharge regulation that 
would no longer exempt municipal 
sewage discharge is only applicable to 
Marin and Sonoma counties. No permit 
applications have been received, nor has 
interest been expressed in applying for — 
a permit, for the past 25 years. Thus, the 
proposed modification is expected to 
result in less than significant impact. 

The proposed prohibition on 
discharge from cruise ships would have 
no adverse impacts on any current small 

' entity operations. The Small Business 
Administration defines the threshold for 
a “Scenic and Sightseeing 
Transportation, Water” small business ~ 
as an entity that has average annual 
receipts of $6.5 million per year or less - 
(NAICS 487210). “Cruise ship” is 
defined by the Sanctuary to mean a 
vessel with 250 or more passenger 
berths for hire. All of the cruise ship _ 
entities that operate vessels in the 
Sanctuary with more than 250 passenger 
berths are considered large entities. 
Additionally, cruise ships would not be 
prevented from transiting the sanctuary, 
as indicated by the exception for ‘“‘vessel 
cooling water.” All other discharge 
material must be disposed of beyond the 
sanctuary boundary, provided that it 
does not enter and injure a sanctuary 
resource. 

Significant adverse impacts are not 
expected to result for any of the 
Sanctuary’s small entities from the 
proposed prohibition on discharging or 
depositing any material or other matter 
from beyond the boundary of the 
Sanctuary that subsequently enters the 
Sanctuary and injures a Sanctuary 
resource or quality because in the 
course of normal, lawful operations, no 
small entity activities (e.g., commercial 
fishing businesses, recreational fishing 
businesses, non-consumptive charter 
businesses, research and education 
entities, aircraft businesses) are 
expected to produce such discharges/ 
deposits beyond the Sanctuary 
boundary. Additionally, this proposed 
regulation would except discharges/ 
deposits likely to come from vessel- 
based small entities, including: 
Biodegradable effluent incidental to 
vessel use and generated by an operable 
Type I or Ii marine sanitation device 
(U.S. Coast Guard classification) 
approved in accordance with section 
312 of the Federal Water Pollution 
Control Act (33 U.S.C. 1321 et seq.); 
biodegradable matter from a vessel 
resulting from deck wash down and 

- vessel engine cooling water; vessel 

engine exhaust; and fish, fish parts, or 

chumming materials (bait) used in or 
resulting from lawful fishing activity 
beyond the boundary of the Sanctuary, 


provided that such discharge or deposit 


is during the conduct of lawful fishing 
activity there. 

The proposed clarification to the 
sanctuary’s disturbing the submerged 
lands regulation that would no longer 
exempt laying of pipelines except those 
related to hydrocarbon operations in 
leases adjacent to the sanctuary is not 
applicable to any known entity. Over 
the past 25 years, no permit applications 
have been received, and no interest in 
applying for a permit has been 
expressed. Thus, the proposed 
modification is expected to result in no 
significant impact. 

The proposed modification to the 
sanctuary’s disturbing the submerged 
lands regulation that would no longer 
exempt ecological maintenance is not 
applicable to any known entity. Over 
the past 25 years, no permit applications 
have been received, and no interest in 
applying for a permit has been 
expressed. Thus, the proposed 
modification is expected to result in no 
significant impact. 

Significant adverse impacts to small 
entities are not expected to result from 
the revision and strengthening of the 
Sanctuary’s regulation protecting 
historical resources because the 
regulation would remain essentially the 
same with regard to how small entities 
may conduct their activities. For 
example, non-consumptive recreational 
charter businesses are expected to 
continue to operate chartered trips in a 
manner that does not involve the 
unlawful practice of injuring or 
removing submerged cultural resources. 
Thus, although the proposed revised 
regulation would be more 
comprehensive in the protection 
provided to these resources (prohibiting 
possessing, moving, removing, or 
injuring, or attempting to possess, move, 
remove, or injure, a Sanctuary historical 
resource), no significant adverse impact 
is expected for existing lawful business 
practices. The proposed regulation may 
offer an indirect beneficial effect for 
non-consumptive recreational charter 
businesses, as it would help ensure that 
submerged cultural resources remain 
intact for divers and shoreline visitors to 
enjoy. 

The proposed prohibition on 
attracting a white shark in the 
sanctuary, or approaching within 50 
meters of any white shark within 2 nmi 
of the Farallon Islands would only be 
applicable to those vessel-based small 


entities that seasonally (Sept.—Dec.) run | 


adventure tourism operations adjacent 
to the Farallon Islands. These proposed 
actions will not prevent the adventure 
tourism activities from taking place, but 


do prohibit deployment of attractants in 


the Sanctuary and limit approach 
distances around the Farallon Islands. 
Some of the operations may be eligible 
for research or education permits. The 
two known shark viewing operations in 
business during the management plan 
review process were consulted with as 
part of a working group and support this 
proposed regulatory action. These 
specific small entities are expected to 
experience a less than significant impact 
from this proposed regulatory action. 

The proposed prohibition on 
deserting a vessel and leaving harmful 
matter on a grounded or deserted vessel 
in the sanctuary will not have a 
significant economic impact on any 
small commercial entity or organization. 
The estimated 100 plus deserted vessels 
currently in existence (primarily in 
Tomales Bay,) may have been privately 
owned at one time, although at this time 
there is no apparent ownership, or it is 
not clear. The prohibition against 
deserting a vessel or leaving harmful 
matter on a grounded or deserted vessel 
would not have a significant adverse 
impact on small entities, as doing so is 
not an aspect of operation; as such the 
adverse impact to small entities would 
be less than significant. Indirect 
beneficial effects from this prohibition 
may result for those small entities, such 
as commercial and recreational charter 
businesses, which rely upon a healthy 
nearshore marine environment that is 
not impacted by vessel groundings, 
hazardous spills, and wildlife 
disturbance risks that grounded vessels 
can pose. 

To the extent that small business- 
owned vessels do use the Sanctuary, 
and have in the past anchored in 
seagrass beds in Tomales Bay, the 
proposed prohibition against vessels 
anchoring in designated no-anchoring 
seagrass protection zones in Tomales 
Bay will not have a significant economic 
impact on any small commercial entity 
or organization. The seven no-anchoring 
seagrass protection zones comprise 
about 22% of the existing surface area 
in Tomales Bay. These zones include 
many areas that are unsuitable for vessel 
anchoring since it is exposed mud flat 
at low tide. As such, the net loss of 
anchoring area to vessel operators is 
likely less than 22% of the bay. Further, 
the no-anchoring zones were created to 
exclude known anchoring areas near 
marinas and recreational day-use areas. 
This design helped to reduce the 
likelihood of any potential impacts to 
vessel operators, including sailboats, 
pleasure craft and recreational 
fishermen. Although anchoring vessels 
in the seven proposed zones would be 
prohibited, vessel operators can still 
safely anchor in the remaining 78% of 
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the Sanctuary. While the no-anchoring 
zones may require some individual 
vessel owners to anchor in a new 
location outside one of the proposed 
zones, it would not prohibit them from 
using their vessel or accessing nearshore 
facilities. The proposed prohibition on 
will not affect aquaculture facilities in 
Tomales Bay because vessels that are 
operating in association with valid 
mariculture leases, permits, or licenses, 
would not be subject to the prohibition. 
In addition, the regulation only applies 
to vessels anchoring in these zones and 
not facilities, such as mariculture that 
may require anchoring structures to the 
seabed. This regulation prohibiting 
vessels from anchoring in specific zones 
is not expected negatively impact the 34 
permitted commercial Pacific herring 
fishermen in Tomales Bay. Although the 
. fishermen use gillnets, which are 
anchored to the bottom of the seafloor 
near or occasionally in seagrass beds, 
they do not need to anchor their vessels 
in seagrass to conduct their operations. 
Overall this proposed regulation would 
provide direct and indirect protection to 
biological resources and habitats, and 
the ecological services they provide, 
while having few, if any, impacts to 
small business entities. 

The proposed modification of permit 
issuance criteria and procedures is not 
_ expected to significantly adversely 
affect any of the small entities within 
the Sanctuary as most of their activities 
do not require a Sanctuary permit. 
Furthermore, the proposed revised 
permit regulations not only maintain the 
current scope of activities for which a 
permit may be issued (research, 
education, and salvage), but also add 
one more such activity category (for 
activities that will assist in managing 
the Sanctuary), thereby broadening the 
types of otherwise prohibited activities 
for which a permit may be granted. Ifa - 
Sanctuary-based research, education, 
salvage, or other project requires a 
permit, the proposed modified criteria 
and procedures are not expected to 
significantly adversely affect the 
activities of the requesting entities, 
because the proposed revised permit 
regulation merely clarifies other 
concepts implicit in the current 
regulation. 

Because this action would not have a 
significant economic impact on a 
substantial number of small entities, no 
initial regulatory rah analysis was 
prepared. 

Paperwork Reduction Act 

This proposed rule involves an | 

existing information collection 


requirement currently approved by 
OMB (OMB approval number 0648— 


0141) under the Paperwork Reduction 
Act of 1980, 44 U.S.C. 3501 et seq. The 
proposed rule will not require any 
change to the currently approved OMB 
approval and would not result in any 
change in the public burden in applying 
for and complying with NMSP 
permitting requirements.: 

The public reporting burden for these 
permit application requirements is 
estimated to average 1.00 hour per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate, or any 
other aspect of this data collection, 
including suggestions for reducing the 
burden, to David Bizot, National Permit 
Coordinator, NOAA National Marine 
Sanctuary Program, 1305 East-West 
Highway, N/ORM-6, Silver Spring, MD 
20910, by e-mail to 
David.Bizot@noaa.gov, by fax to (301) 
713-0404; or by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

The proposed revised permit 
regulations would require the Director 
of the NMSP to consider the proposed 
activity for which a permit application 
has been received. The proposed 
modifications to the permit procedures 
and criteria (15 CFR 922.83) would 
further refine current requirements and 
procedures of the general National 
Marine Sanctuary Program regulations 
(15 CFR 922.48(a) and (c)). The 
proposed modifications would also 
clarify existing requirements for permit 


applications found in the Office of 


Management and Budget approved 
applicant guidelines (OMB Control 
Number 0648-0141). The revised permit 
regulations would add language about: 
The qualifications, finances, and 
proposed methods of the applicant; the 
compatibility of the proposed method 
with the value of the Sanctuary and the 
primary objective of protection of 
Sanctuary resources and qualities; the 
necessity of the proposed activity; and 
the reasonably expected’end value of 
the proposed activity. 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act, unless that collection of 
information displays a currently valid 
OMB control number. 


List of Subjects in 15 CFR Part 922 


Administrative practice and 
procedure, coastal zone, historic 


preservation, intergovernmental 
relations, marine resources, natural 
resources, penalties, recreation and 
recreation areas, reporting and 
recordkeeping requirements, wildlife, 
incorporation by reference: 
(Federal Domestic ‘Assistance Catalog 
Number 11.429 Marine Sanctuary Program) 
Dated: September 26, 2006. 
Elizabeth R. Scheffler, 
Associate Assistant Administrator for 
Management for Ocean Services and Coastal 
Zone Management. 
Accordingly, for the reasons set forth 
above, 15 CFR part 922 is proposed to 
be amended as follows: 


‘PART 922—GULF OF THE 


FARALLONES NATIONAL MARINE 
SANCTUARY 


1. The authority citation for part 922 
continues to read as follows: 


Authority: 16 U.S.C. 1431 et seq. 


2. Subpart H is revised to read as 
follows: 


Subpart H—Gulf of the Farallones 
National Marine Sanctuary 


Sec. 

922.80 Boundary. 

922.81 Definitions. 

922.82 Prohibited Or Otherwise Regulated 
Activities. 

922.83 Permit Procedures And Issuance 
Criteria. 

922.84 Certification Of Other Permits. 

Appendix A To Subpart H Of Part 922—Gulf 


Of The Farallones National Marine 
Sanctuary Boundary Coordinates. 


Appendix B To Subpart H Of Part 922—2 
nmi From The Farallon Islands Boundary 
Coordinates. 


Appendix C To Subpart H Of Part 922—No 
Anchoring Seagrass Protection Zones in 
Tomales Bay. 


§ 922.80 Boundary. 

(a) The Gulf of the Farallones National 
Marine Sanctuary (Sanctuary) boundary 
encompasses a total area of 
approximately 966 square nautical miles 
(nmi) of coastal and ocean waters, and 
submerged lands thereunder, 
surrounding the Farallon Islands (and 
Noonday Rock) off the northern coast of 
California. The northernmost extent of 
the Sanctuary boundary is a geodetic 
line extending westward from Bodega 
Head approximately 6 nmi to the 
northern boundary of the Cordell Bank 
National Marine Sanctuary (CBNMS). 
The Sanctuary boundary then turns 
southward to a point approximately 6 
nmi off Point Reyes, California, where it 
then turns westward again out towards 
the 1,000-fathom isobath. The Sanctuary 
boundary then extends in a southerly 
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direction adjacent to the 1,000-fathom 
isobath until it intersects the northern 
extent of the Monterey Bay National 
Marine Sanctuary (MBNMS). The 
Sanctuary boundary then follows the 
MBNMS boundary eastward and 
northward until it intersects the Mean 
High Water Line at Rocky Point, 
California. The Sanctuary boundary 
then follows the MHWL north until it 
intersects the Point Reyes National 
Seashore (PRNS) boundary. The 
Sanctuary boundary then approximates 
the PRNS boundary, as established at 


the time of designation of the Sanctuary, 


to the intersection of the PRNS 
boundary and the MHWL in Tomales 
Bay. The Sanctuary boundary then 
follows the MHWL up Tomales Bay and 
Lagunitas Creek to the Route 1 Bridge 
where the Sanctuary boundary crosses 
the Lagunitas Creek and follows the 
MHWL until it intersects its 
northernmost extent near Bodega Head. 
The Sanctuary boundary includes 
Bolinas Lagoon, Estero de San Antonio 
(to the Tide gate at Valley Ford Franklin 
School Road) and Estero Americano (to 
the bridge at Valley Ford Estero Road), 
as well as Bodega Bay, but not Bodega 
Harbor. Where the Sanctuary boundary 
crosses a waterway, the Sanctuary 
boundary excludes these waterways 
shoreward of the Sanctuary boundary 
line delineated by the coordinates 
provided. The precise seaward 
boundary coordinates are listed in 
Appendix A to this subpart. 

) [Reserved] 


§922.81 Definitions. 

In addition to those definitions found 
at § 922.3, the following definitions 
apply to this subpart: 

. Areas of Special Biological 
Significance (ASBS) are those areas 
designated by California’s State Water 
Resources Control Board as requiring 
protection of species or biological 
communities to the extent that 
alteration of natural water quality is 
undesirable. ASBS are a subset of State 
Water Quality Protection Areas 
established pursuant to California 
Public Resources Code section 36700 et. 
se 

Attract or attracting means the 
conduct of any activity that lures or may 
lure any animal in the Sanctuary by 
using food, bait, chum, dyes, decoys 
(e.g., surfboards or body boards used as 
decoys), acoustics or any other means, 
except the mere presence of human 
beings (e.g., swimmers, divers, boaters, 
kayakers, surfers). 

Cruise ship means a vessel with 250 
or more passenger berths for hire. 

Deserting means 

(1) leaving a vessel aground or adrift: 


(i) without notification to the Director 
of the vessel going aground or becoming 
adrift within 12 hours of its discovery 
and developing and presenting to the 
Director a preliminary salvage plan 
within 24 hours of such notification; 

(ii) after expressing or otherwise 
manifesting intention not to undertake 
or to cease salvage efforts; or 

(iii) when the owner/operator cannot 
after reasonable efforts by the Director 
be reached within 12 hours of the 
vessel’s condition being reported to 
authorities; or « 

(2) leaving a vessel at anchor when its 
condition creates potential for a 
grounding, discharge, or deposit and the 


’ owner/operator fails to secure the vessel 


in a timely manner. 

Harmful matter means any substance, 
or combination of substances, which 
because of its quantity, concentration, or 
physical, chemical, or infectious 
characteristics may pose a present or 
potential threat to Sanctuary resources 
or qualities, including but not limited 
to: Fishing nets, fishing line, hooks, 
fuel, oil, and those contaminants 
(regardless of quantity) listed pursuant 
to 42 U.S.C. 101(14) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act at 40 CFR 302.4. 

Introduced species means (1) a 
species (including, but not limited to, 
any of its biological matter capable of 
propagation) that is non-native to the 
ecosystem(s) protected by the 
Sanctuary; or (2) any organism into 
which genetic matter from another 
species has been transferred in order 
that the host organism acquires the 
genetic traits of the transferred genes. ®° 

Motorized personal watercraft means 
a vessel which uses an inboard motor 
powering a water jet pump as its 
primary source of motive power and 
which is designed to be operated by a 
person sitting, standing, or kneeling on 
the vessel, rather than the conventional 
manner of sitting or standing inside the 
vessel. 

Routine maintenance means 
customary and standard procedures for 
maintaining docks or piers. 

Seagrass means any species of marine 
angiosperms (flowering plants) that 
inhabit portions of the seabed in the 
Sanctuary. Those species include, but 
are not limited to: Zostera asiatica and 
Zostera marina. 


§ 922.82 Prohibited or otherwise regulated 
activities. 

The following activities are prohibited 
and thus“are unlawful for any person to 
conduct or to cause to be conducted 
within the Sanctuary:(a)(1) Exploring 
for, developing, or producing oil or gas 


except that pipelines related to 
hydrocarbon. operations adjacent to the 
Sanctuary may be placed at a distance 
greater than 2 nmi from the Farallon 


Islands, Bolinas Lagoon and Areas of 


Special Biological Significance (ASBS) 
where certified to have no significant 
effect on Sanctuary resources in 
accordance with § 922.84. 

(2) Discharging or depositing from 
within or into the Sanctuary, other than 
from a cruise ship, any material or other 
matter except: 

(i) Fish, fish parts, or chumming 
materials (bait) used in or resulting from 


‘lawful fishing activity within the 


Sanctuary and discharged or deposited 
while conducting lawful fishing activity 
within the Sanctuary; 

(ii) Biodegradable effluents incidental 
to vessel use and generated by: An 
operable Type I or II marine sanitation 
device (U.S. Coast Guard classification) 
that is approved in accordance with 
section 312 of the Federal Water 
Pollution Control Act, as amended 
(FWPCA), 33 U.S.C. 1322. Vessel 
operators must lock all marine 
sanitation devices in a manner that 
prevents discharge of untreated sewage; 

(iii) Biodegradable material or other 
matter from a vessel resulting from deck 
wash down or vessel engine cooling 
water; or 

(iv) Vessel engine exhaust. 

(3) Discharging or depositing, from 
within or into the Sanctuary, any 
material or other matter from a cruise 
ship except vessel engine cooling water. 

(4) Discharging or depositing, from 
beyond the boundary of the Sanctuary, 
any material or other matter that 
subsequently enters the Sanctuary and 
injures a Sanctuary resource or quality, 
except for the exclusions listed in 
paragraphs (a)(2) (i) through (iv) and 
(a)(3) of this section. 

(5) Constructing any structure other 
than a navigation aid; drilling through 
the submerged lands; placing or 
abandoning any structure; and dredging 
or otherwise altering the submerged 
lands in any way, except: 

(i) By anchoring vessels in a manner 
not otherwise prohibited by this part 
(see § 922.82(a)(16)); 

(ii) Bottom trawling from a 
commercial fishing vessel; 

(iii) The laying of pipelines related to 
hydrocarbon operations in leases" 
adjacent to the Sanctuary in accordance 
with paragraph (a)(1) of this section; 

(iv) Routine maintenance and 
construction of docks and piers on 
Tomales Bay; and . 

(v) Mariculture activities 
pursuant to a valid lease, permit, license 
or other authorization issued by the 
State of California. 
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(6) Operating any vessel engaged in 
the trade of carrying cargo within an 
area extending 2 nmi from the Farallon 
Islands, Bolinas Lagoon or any ASBS. 
This includes but is not limited to 
tankers and other bulk carriers and 
barges, or any vessel engaged in the 
trade of servicing offshore installations, 
except: To transport persons or supplies 
to or from the Islands or mainland areas 
adjacent to Sanctuary waters or any 
ASBS. In no event shall this section be 
construed to limit access for fishing, 
recreational or research vessels. 

_ (7) Operation of motorized personal 
watercraft, except for the operation of 
motorized personal watercraft for 
emergency search and rescue missions 
or law enforcement operations (other 
than routine training activities) carried 
out by the National Park Service, U.S. 
Coast Guard, Fire or Police Departments 
or other Federal, State or local 
jurisdictions. 

(8) Disturbing birds or marine 
mammals by flying motorized aircraft at 
less than 1000 feet over the waters 
within one nmi of the Farallon Islands, 
Bolinas Lagoon, or any ASBS except to 
transport persons or supplies to or from 
the Islands or for enforcement purposes. 

(9) Possessing, moving, removing, or 
injuring, or attempting to possess, move, 
remove or injure, a Sanctuary historical 
resource. 

(10) Introducing or otherwise 
releasing from within or into the 
Sanctuary an introduced species, 
except: 

(i) striped bass (Morone saxatilis) 
released during catch and release 
fishing activity; and 

(ii) species cultivated by mariculture 
activities in Tomales Bay pursuant to a 
valid lease, permit, license or other 
authorization issued by the State of 
California and in effect on the effective 
date of the final regulation, provided 
that the renewal by the State of any 
authorization does not increase the type 
of introduced species being cultivated 
or the size of the area under cultivation 
with introduced species. 

(11) Taking any marine mammal, sea 
turtle, or bird within or above the 
Sanctuary, except as permitted by 
regulations, as amended, promulgated 
under the Marine Mammal Protection 
Act, as amended, (MMPA), 16 U.S.C. 
1362 et seq., the Endangered Species 
Act, as amended, (ESA), 16 U.S.C. 1531 
et seq., and the Migratory Bird Treaty 
Act, as amended, (MBTA), 16 U.S.C. 703 
et seq. 

(12) Possessing within the Sanctuary 
(regardless of where taken, moved or 
removed from), any marine mammal, 
sea turtle, or bird taker, except as 
authorized under the MMPA, ESA, 


MBTA, under any regulation, as 
amended, promulgated under these 
Acts, or as necessary for valid law 
enforcement purposes. 

(13) Attracting a white shark in the 
Sanctuary; or approaching within 50 
meters of any white shark within the 
line approximating 2 nmi around the 
Farallon Islands. The coordinates for the 
line approximating 2 nmi around the 
Farallon Islands are listed in Appendix 
B to this subpart. 

(14) Deserting a vessel aground, at 
anchor, or adrift in the Sanctuary. 

(15) Leaving harmful matter aboard a 
grounded or deserted vessel in the 
Sanctuary. 

(16) Anchoring a vessel in a 
designated seagrass protection zone in 
Tomales Bay, except as necessary for 
mariculture operations conducted 
pursuant to a valid lease, permit or 
license. The coordinates for the no- 
anchoring seagrass protection zones are 
listed in Appendix C to this subpart. 

(b) All activities currently carried out 
by the Department of Defense within the 
Sanctuary are essential for the national 
defense and, therefore, not subject to the 
prohibitions in this section. The 
exemption of additional activities shall 
be determined in consultation between 
the Director and the Department of 
Defense. 

(c) The prohibitions in paragraph (a) 
of this section do not apply to activities 
necessary to respond to an emergency 
threatening life, property, or the 
environment, or except as may be 
permitted by the Director in accordance 
with § 922.48 and § 922.83. 


§922.83 Permit procedures and issuance 
criteria. 

(a) A person may conduct an activity 
prohibited by 922.82 if such activity is 
specifically authorized by, and 
conducted in accordance with the 
scope, purpose, terms and conditions of, 
a permit issued under § 922.48 and this 
section. 

(b) The Director, at his or her 
discretion, may issue a National Marine 
Sanctuary permit under this section, 
subject to terms and conditions as he or 
she deems appropriate, if the Director 
finds that the activity will: 

(1) Further research or monitoring 
related to Sanctuary resources and 
qualities; 

(2) Further the educational value of 
the Sanctuary; : 

(3) Further salvage or recovery 
operations; or 

(4) Assist in managing the Sanctuary. 

(c) In deciding whether to issue a 
permit, the Director shall consider 
factors such as: 


(1) The applicant is qualified to 
conduct and complete the proposed 
activity; 

(2) The applicant has adequate 
financial resources available to conduct 
and complete the proposed activity; 

(3) The methods and procedures 
proposed by the applicant are 
appropriate to achieve the goals of the 
proposed activity, especially in relation 
to the potential effects of the proposed 
activity on Sanctuary resources and 
qualities; 

(4) The proposed activity will be 
conducted in a manner compatible with 
the primary objective of protection of 
Sanctuary resources and qualities, 
considering the extent to which the 
conduct of the activity may diminish or 
enhance Sanctuary resources and 
qualities, any potential indirect, 
secondary or cumulative effects of the 
activity, and the duration of such 
effects; 

(5) The proposed activity will be 
conducted in a manner compatible with 
the value of the Sanctuary, considering 
the extent to which the conduct of the 
activity may result in conflicts between 
different users of the Sanctuary, and the 
duration of such effects; 

(6) It is necessary to conduct the 
proposed activity within the Sanctuary; 

(7) The reasonably expected end value 
of the proposed activity to the 
furtherance of Sanctuary goals and 
purposes outweighs any potential 
adverse effects on Sanctuary resources 
and qualities from the conduct of the 
activity; and 

(8) Any other factors as the Director 
deems appropriate. 

(d) Applications. (1) Applications for 
permits should be addressed to the © 
Director, Office of National Marine 
Sanctuaries; ATTN: Superintendent, 
Gulf of the Farallones National Marine 
Sanctuary, Building 201, Fort Mason, 
San Francisco, CA 94123. 

(2) In addition to the information 
listed in § 922.48(b), all applications 
must include information to be 
considered by the Director in paragraph 
(b) and (c) of this section. 

(e) The permittee must agree to hold 
the United States harmless against any 
claims arising out of the conduct of the 
permitted activities. 


§922.84 Certification of other permits. 

(a) A permit, license, or other 
authorization allowing: the laying of any 
pipeline related to hydrocarbon 
operations in leases adjacent to the 
Sanctuary and placed at a distance 
greater than 2 nmi from the Farallon 
Islands, Bolinas Lagoon, and any ASBS 
must be certified by the Director as 
consistent with the purpose of the 
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Sanctuary and having no significant 
effect on Sanctuary resources. Such 
certification may impose terms and 
conditions as deemed appropriate to 
ensure consistency. 

(b) In considering whether to make 
the certifications called for in this 
section, the Director may seek and 
consider the views of any other person 
or entity, within or outside the Federal 
government, and may hold a public 
hearing as deemed appropriate. 


(c) Any certification called for in this 
section shall be presumed unless the 
Director acts to deny or condition 
certification within 60 days from the 
date that the Director receives notice of 
the proposed permit and the necessary 
supporting data. 

ih The Director may amend, suspend, 
or revoke any certification made under 
this section whenever continued 
operation would violate any terms or 
conditions of the certification. Any such 


action shall be forwarded in writing to 
both the holder of the certified permit 
and the issuing agency and shall set 
forth reason(s) for the action taken. 


Appendix A to Subpart H of Part 922— 
Gulf of the Farallones National Marine 
Sanctuary Boundary Coordinates 


Coordinates listed in this Appendix are 
unprojected (Geographic) and based on the 
North American Datum of 1983. 


Point ID No. 


Latitude Longitude 
Sanctuary Boundary 
Appendix B to Subpart H of Part 922— 
2 NMI From The Farallon Islands 
Boundary Coordinates 
Coordinates listed in this Appendix are 
unprojected (Geographic) and based on the 
North American Datum of 1983. 
Point ID Number (2nmi from the Farallon Islands Boundary) Latitude Longitude 
2 37.79566 — 123.13764 
3 37.80296 — 123.12521 
4 37.80609 — 123.11189 
5 37.80572 — 123.09847 
7 37.79776 — 123.07836 
8 37.79368 — 123.06992 
9 37.78702 — 123.06076 
11 37.77014 — 123.05169 
12 37.76201 —123.05151 
13 37.75758 — 123.05248 


¥ 
q 
4a 
4 
i} 
} 
q 
° 
| 
| 
| 
| 
| 


| 
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Point ID Number (2nmi from the Farallon Islands Boundary) Latitude Longitude 
wise 37.70870 — 122.95890 


Appendix C to Subpart H of Part 922— 
No-Anchoring Seagrass Protection 


Zone 1: Zone 1 is an area of approximately 
39.9 hectares offshore south of Millerton 


straight line that connects points 3 and 4 and 


Point. The eastern boundary is a straight line 
that connects points 1 and 2 listed in the 
coordinate table below. The southern 
boundary is a straight line that connects 
points 2 and 3, the western boundary is a 


Zones in Tomales Bay 


Coordinates listed in this Appendix are 
unprojected (Geographic) and based on the 
North American Datum of 1983. 


the northern boundary is a straight line that 


_ connects point 4 to point 5. All coordinates 


are in the Geographic Coordinate System 
relative to the North American Datum of 
1983. 


Zone 1 point ID Latitude Longitude 
1Same as 1. 


ZONE 2: Zone 2 is an area of 
approximately 50.3 hectares that begins just 
south of Marconi and extends approximately 
3 kilometers south along the eastern shore of 
Tomales Bay. The eastern boundary is the 


mean high water (MHW) line from point 1 to 
point 2 listed in the coordinate table below. 
The southern boundary is a straight line that 
connects point 2 to point 3. The western 
boundary is a series of straight lines that 


connect points 3 through 6 in sequence and 
then connects point 6 to point 1. All 
coordinates are in the Geographic Coordinate 
System relative to the North American Datum 
of 1983. 


Zone 1 point ID Latitude Longitude 


1Same as 1. 
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ZONE 3: Zone 3 is an area of 
approximately 4.6 hectares that begins just 
south of Marshall and extends approximately 


mean high water (MHW) line from point 1 to 
point 2 listed in the coordinate table below. 
The southern boundary is a straight line that 


point 3 to point 4, and the northern boundary 
is a straight line that connects point 4 to 
point 5. All coordinates are in the Geographic 


ZONE 4: Zone 4 is an area of 
approximately 61.8 hectares that begins just 
north of Nicks Cove and extends 
approximately 5 kilometers south along the 
eastern shore of Tomales Bay to just south of 
Cypress Grove. The eastern boundary is the 


1 kilometer south along the eastern shore of | connects point 2 to point 3, the western Coordinate System relative to the North | 
Tomales Bay. The eastern boundary is the boundary is a straight line that connects American Datum of 1983. 
Zone 3 point iD x Latitude Longitude | 
1 38.16031 122.89442 
2 38.15285 — 122.88991 
3 38.15250 — 122.89042 
5 () 
1Same as 1. 


mean high water (MHW) line from point 1 to 
point 2 listed in the coordinate table below. 
The southern boundary is a straight line that 
connects point 2 to point 3. The western 
boundary is a series of straight lines that 
connect points 3 through 9 in sequence. The 


northern boundary is a straight line that "| 
connects point 9 to point 10. All coordinates 4 
are in the Geographic Coordinate System 
relative to the North American Datum of 
1983. 


Zone 4 point ID Latitude Longitude 


ZONE 5: Zone 5 is an area of 
approximately 461.4 hectares that begins east 
of Lawsons Landing and extends 
approximately 5 kilometers east and south 
along the eastern shore of Tomales Bay but 
excludes areas adjacent (approximately 600 
meters) to the mouth of Walker Creek. The 
boundary follows the mean high water 
(MHW) mark from point 1 and trends in a 


southeast direction to point 2 listed in the 
coordinate table below. From point 2 the 
boundary trends westward in a straight line 
to point 3, then trends southward in a 
straight line to point 4 and then trends 
eastward in a straight line to point 5. The 
boundary follows the mean high water line 
from point 5 southward to point 6. The 
southern boundary is a straight line that 


connects point 6 to point 7. The eastern 
boundary is a series of straight lines that 
connect points 7 to 9 in sequence and then 
connects point 9 to point 10. All coordinates 
are in the Geographic Coordinate System 
relative to the North American Datum of 
1983. 


Zone 5 point ID Latitude Longitude 


1Same as 1. 


ZONE 6: Zone 6 is an area of 
approximately 3.94 hectares in the vicinity of 
Indian Beach along the western shore of 
Tomales Bay. The western boundary follows 
the mean high water (MHW) line from point 


1 northward to point 2 listed in the 
coordinate table below. The northern 
boundary is a straight line that connects 
point 2 to point 3. The eastern boundary is 
a straight line that connects point 3 to point 


4. The southern boundary is a straight line 
that connects point 4 to point 5. All 
coordinates are in the Geographic Coordinate 
System relative to the North American Datum 
of 1983. 


Zone 6 point ID Latitude Longitude 


38.13811 
38.14040 
38.14103 


— 122.89603 
— 122.89676 
— 122.89537 


| 
q 
{ 
‘Same as 1. | 
4 
4 
| 
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Zone 6 point ID Latitude 


4 38.13919 
5 


(*) 


1Same as 1. 


ZONE 7: Zone 7 is an area of from point 1 to point 2 listed in the boundary is a straight line that connects 
approximately 32.16 hectares that begins just coordinate table below. The northern point 7 to point 8. All coordinates are in the 
south of Pebble Beach and extends boundary is a straight line that connects Geographic Coordinate System relative to the 
approximately 3 kilometers south along the point 2 to point 3. The eastern boundary is North American Datum of 1983. 
western shore of Tomales Bay. The western a series of straight lines that connect points 


boundary is the mean high water (MHW) line 3 through 7 in sequence. The southern 


Zone 7 point ID Latitude Longitude 


38.11034 —122.86544 
38.13008 — 122.88742 
38.13067 — 122.88620 
38.12362 | — 122.87984 
38.11916 — 122.87491 
38.11486 — 122.86896 
38.11096 — 122.86468 

(*) 


WND — 


1Same as 1. 


[FR Doc. 06-8528 Filed 10—5—06; 8:45 am] 
BILLING CODE 3510-NK-P 
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The President 


Proclamation 8062—Fire Prevention 
Week, 2006 
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Friday, October 6, 2006 


Title 3— Proclamation 8062 of October 4, 2006 


The President Fire Prevention Week, 2006 


By the President of the United States of America 


A Proclamation 


During Fire Prevention Week, we underscore our commitment to advancing 
fire safety and awareness, and we honor the brave firefighters and volunteers 
who work to protect our lives, homes, and communities. 


Thousands of injuries and deaths occur each year as a result of fires, and 
Americans have a shared responsibility to help minimize the risk of fires 
that can cause harm to people and property. By installing and maintaining 
smoke alarms and having a plan of action in the event of an emergency, 
citizens can practice simple but effective fire safety measures. Unattended 
cooking is a leading cause of household fires, and this year’s theme, ‘‘Prevent 
Cooking Fires: Watch What You Heat,” highlights the importance of prac- 
ticing kitchen safety at all times. By keeping cooking areas clear of flammable 
items and closely monitoring children and appliances while in the kitchen, 


individuals can greatly reduce the number of fire-related accidents in the 
home. 


Our Nation’s firefighters selflessly risk their lives to protect their fellow 
citizens. These brave men and women play a critical role in safeguarding 
our families, our households, and our communities, and their courage and 
dedication are an inspiration to all Americans. Fire Prevention Week is 
an opportunity to reaffirm the importance of fire safety, celebrate those 


who devote their lives to protecting others, and honor the memory of our 
Nation’s fallen heroes. 


NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim October 8 through October 
14, 2006, as Fire Prevention Week. On Sunday, October 8, 2006, in accord- 
ance with Public Law 107-51, the flag of the United States will be flown 
at half-staff on all Federal office buildings in honor of the National Fallen 
Firefighters Memorial Service. I call on all Americans to participate in 
this observance through appropriate programs and activities and by renewing 
their efforts to prevent fires and their tragic consequences. 
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IN WITNESS WHEREOF, I have hereunto set my hand this fourth -day 
of October, in the year of our Lord two thousand six, and of the Independence 
of the United States of America the two hundred and thirty-first. 


[FR Doc. 06-8593 
Filed 10-5—06; 11:07 am] 
Billing code 3195-01—P 
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CUSTOMER SERVICE AND INFORMATION 


Federal Register/Code of Federal Regulations 

General Information, indexes and other finding 
aids 

Laws 741-6000 

Presidential Documents 

Executive orders and proclamations 

The United States Government Manual 

Other Services 

Electronic and on-line services (voice) 

Privacy Act Compilation 

Public Laws Update Service (numbers, dates, etc.) 

TTY for the deaf-and-hard-of-hearing 


202-741-6000 


741-6000 
741-6000 


741-6020 
741-6064 
741-6043 
741-6086 


ELECTRONIC RESEARCH 
World Wide Web 


Full text of the daily Federal Register, CFR and other publications 
is located at: http:/Awww.gpoaccess.gov/nara/index.html 


Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access are located at: 
http://www.archives. gov/federal__ register 


FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
an open e-mail service that provides subscribers with a digital 
form of the Federal Register Table of Contents. The digital form 
of the Federal Register Table of Contents includes HTML and 
PDF links to the full text of each document. 


To join or leave, go to http:/listserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 

PENS (Public Law Electronic Notification Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 

To subscribe, go to http://listserv.gsa.gov/archives/publaws-l.html 
and select Join or leave the list (or change settings); then follow 
the instructions. 

FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 

Reference questions. Send questions and comments about the 
Federal Register system to: fedreg.info@nara.gov 


The Federal Register staff cannot interpret specific documents or 
regulations. 


FEDERAL REGISTER PAGES AND DATE, OCTOBER 
57871-58242 


CFR PARTS AFFECTED DURING OCTOBER 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 
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REMINDERS 


The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal: 
significance. 


RULES GOING INTO 
EFFECT OCTOBER 6, 
2006 


COMMERCE DEPARTMENT 


National Oceanic and 
Atmospheric Administration 


Fishery conservation and 
management: 


Caribbean, Gulf, and South 
Atlantic fisheries— 


Gulf of Mexico and South 
Atlantic coastal 
migratory pelagic 
resources; published 
10-6-06 

Northeastern United States 
fisheries— 


Northeast muiltispecies; 
published 10-6-06 


ENVIRONMENTAL 
PROTECTION AGENCY 


Air quality implementation 
plans; approvai and 
promulgation; various 
States: 


Kentucky; published 9-6-06 
Texas; published 9-6-06 
JUSTICE DEPARTMENT 
Justice Programs Office 
Crime victim services: 
International Terrorism 
Victim Expense 


Reimbursement Program; 
published 9-6-06 


LIBRARY OF CONGRESS 
Copyright Royalty Board, 
Library of Congress 
Sound recordings use under 
statutory licenses; notice 
and recordkeeping; 
published 10-6-06 


VETERANS AFFAIRS 
DEPARTMENT 


Adjudication; pensions, 
compensation, dependency, 
etc.: 


Benefits claims; 
reconsideration based on 
service records discovered 
after initial claim decision; 
published 9-6-06 


Disabilities rating schedule: 


Respirator and 
cardiovascular conditions; 
evaluation of hypertension 
with heart disease; 
published 9-6-06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Exportation and importation of 
animals and animal 
products: 

Bovine spongiform 
encephalopathy; minimal- 
risk regions and 
importation of 
commodities; comments 

_ due by 10-10-06; 
published 8-9-06 [FR E6- 
12944] 

Sheep and goat semen; 
comments due by 10-10- 
06; published 8-9-06 [FR 
E6-12934] 

AGRICULTURE 
DEPARTMENT 

Commodity Credit 
Corporation 

Loan and purchase programs: 

Grain security for marketing 
assistance loans; storage 
requirements; comments 
due by 10-10-06; 
published 8-10-06 [FR E6- 
13002] 

Marketing assistance loans; 
grain security storage 
requirements; comments 
due by 10-10-06; 
published 7-3-06 [FR E6- 
10368] 

COMMERCE DEPARTMENT 

Foreign-Trade Zones Board 

Applications, hearings, 
determinations, etc.: 

Georgia 
Eastman Kodak Co.; x-ray 

film, color paper, digital 
media, inkjet paper, - 
entertainment imaging, 
and health imaging; 
Open for. comments 
until further notice; 
published 7-25-06 [FR 
E6-11873] 
COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 

Alaska; fisheries of 
Exclusive Economic 
Zone— 

. Shallow water species; 
opening to vessels 
using trawl gear in Gulf 
of Alaska; comments 
due by 10-10-06; 
published 9-28-06 [FR 
06-08336] 

West Coast States and 
Western Pacific 
fisheries— 


Salmon; comments due 
by 10-12-06; published 
9-27-06 [FR E6-15871] 

Salmon; comments due 
by 10-12-06; published 
9-27-06 [FR E6-15872!) 

Salmon; comments due 
by 10-12-06; published 
9-27-06 [FR E6-15870] 

Salmon; comments due 
by 10-12-06;. published 
9-27-06 [FR E6-15900] 

West Coast salmon; 
comments due by 10- 
13-06; published 9-28- 
06 [FR E6-15952] 

International Fisheries 
regulations: 

South Pacific tuna— 
Vessel monitoring system 

requirements, vessel 
reporting requirements, 
area restrictions for 
U.S. purse seine 
vessels, etc.; comments 
due by 10-10-06; 
published 8-10-06 [FR 
E6-13098] 

Ocean and coastal resource 

management: 

Channel Islands National 
Marine Sanctuary, CA; 
marine zones; comments 
due by 10-10-06; 
published 8-11-06 [FR 06- 
06812} 

_ Correction; comments due 
by 10-10-06; published 
10-5-06 [FR 06-08491] 

Marine sanctuaries— 
Thunder Bay National 

Marine Sanctuary, Ml; 
meetings; comments 
due by 10-13-06; 
published 9-7-06 [FR 
06-07480] 

DEFENSE DEPARTMENT 

Army Department 

Claims and accounts: 

Claims against United 
States; comments due by 
10-10-06; published 8-11- 
06 [FR 06-06789] 

Claims on behalf of U.S.— 
Worldwide claims 

processing; comments 
, due by 10-10-06; 
published 8-9-06 [FR 
E6-12974] 
DEFENSE DEPARTMENT 
Defense Acquisition 
Regulations System 
Acquisition regulations: 

Export-controlled information 
and technology; 
comments due by 10-13- 
06; published 8-14-06 [FR 
E6-13290] 


DEFENSE DEPARTMENT 


Defense Logistics Agency 
Privacy Act; implementation; 
comments due by 10-10-06; 


published 8-11-06 [FR 06- 
06848] 

DEFENSE DEPARTMENT 

Privacy Act; implementation; 
comments due by 10-6-06; 
published 8-7-06 [FR 06- 
06719] 

ENERGY DEPARTMENT 

Nuclear activities and 
occupational radiation 
protection; procedural rules; 
comments due by 10-10-06; 
published 8-10-06 [FR 06- 
06579] 

ENERGY DEPARTMENT 

Energy Efficiency and 

Renewable Energy Office 

Commerical and industrial 
equipment; energy efficiency 
program: 

Test procedures— 

Refrigerated beverage 
vending machines and 
commercial refrigerators, 
freezers, and 
refrigerator-freezers; 
comments due by 10- 
10-06; published 10-3- 
06 [FR 06-08432] 

Energy conservation: 
Consumer products and . 

commercial and industrial 

equipment— 

Test procedures and 
certification, compliance, 
and enforcement 
requirements; comments 
due by 10-10-06; 
published 7-25-06 [FR 
06-06395] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollution; standards of 
performance for new 
stationary sources; and air 
pollutants, hazardous; 
national emission standards: 
Stationary spark ignition 

internal combustion 

engines and reciprocating 
internal combustion 
engines; comments due 

by 10-11-06; published 6- 

12-06 [FR 06-04919] 

Air pollution; standards of 
performance for new 
stationary sources: 
Stationary spark ignition 

internal combustion 

engines and reciprocating 
internal combustion 
engines; comments due 

by 10-11-06; published 7- 

27-06 [FR E6-12053] 

Air programs; approval and 
promulgation; State plans 
for designated facilities and 
pollutants: 

Vermont; comments due by 

10-13-06; published 9-13- 

06 [FR E6-15198] 

Air quality implementation 
plans; approval and 
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promulgation; ‘various 

States: 

Iilinois; comments. due by 
10-6-06; published 9-6-06 
[FR E6-14543] 

Texas; comments due by 
10-6-06; published 9-6-06 
[FR 06-07410} 

Hazardous waste program. 
authorizations: 

Alabama; comments due by 
10-13-06; published 9-13- 
06 [FR E6-15203] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural. commodities: 

Bifenthrin; comments due. by 
10-10-06; published 8-11- 
06 [FR E6-13058] 

Copper sulfate pentahydrate; 
comments due by 10-10- . 
06; published 8-11-06 [FR 
E6-13082] 

Imidacloprid; comments due 
by 10-10-06; published 8- 
11-06 [FR E6-13092] 

Inorganic bromide; 


comments due by 10-10- | 


06; published 8-9-06 [FR 
E6-12964] 

lsophorone; comments due 
by 10-10-06; published 
9-06 [FR E6-12547] 

Lepidopteran pheromones; 
comments due by 10-10- 
06; published 8-9-06 [FR 
E6-12971] 

Sanitizers with no food- 
contact uses; tolerance 
exemptions revocation; 
comments due by 10-10- 
06; published 8-11-06 [FR 
E6-13173] 

Various inert ingredients; 
tolerances exemptions 
revocations; comments 
due by 10-10-06; 
published 8-9-06 [FR E6- 
12877] 

Superfund program: 

Emergency planning and 
community right-to-know— 
Isophorone diisocyanate; 

comments due by 10- 
11-06; published 9-11- 
06 [FR E6-14843] 

Emergency planning and 
community right to-know— 
Isophorone diisocyanate; 

comments due by 10- 

11-06; published 9-11- 

06 [FR E6-14849} 
Toxic substances: 

Chemical inventory update 
reporting; electronic 
reporting; comments due 
by 10-6-06; published 9-6- 
06 [FR E6-14716] 

EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 
Age Discrimination in 

Employment Act: 


Coverage; Supreme Court ©» 


interpretation; comments 
due by 10-10-06; 
published: 8-11-06 [FR _ 
13138}: 
FEDERAL RESERVE 
SYSTEM 
Equal opportunity rules: 
Non-citizen employees; 
sensitive information 
access requirements; 
comments due by 10-6- 
.06; published 8-7-06 [FR 
E6-12732] 
GENERAL SERVICES 
ADMINISTRATION 
Federal Management 
~ Regulation: 
Personal property 
disposition; comments due 


by 10-12-06; published 9-_ 


12-06 [FR E6-15073] 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 
Medicare: 

Hospital outpatient 
prospective payment 
system and 2007 CY 
payment rates; comments 
due by 10-10-06; 
published 8-23-06 [FR 06- 
06846] 

Physician fee schedule (CY 
2007); payment policies 
and relative value units; 
comments due by 10-10- 
06; published 8-22-06 [FR 
06-06843] 

HOMELAND SECURITY 

DEPARTMENT 

Customs and Border 

Protection Bureau 

Air commerce and vessels in 
foreign and domestic trades: 

Passengers, crew members 
and non-crew members 
traveling onboard 
international commercial 
flights and voyages; 
electronic manifest 
requirements; comments 
due by 10-12-06; 
published 8-2-06 [FR E6- 
12473] 

Passengers, crew members, 
and non-crew members 
traveling onboard 
international commercial 
flights and voyages; 
electronic manifest 
transmission requirements; 
comments due by 10-12- 
06; published 7-14-06 [FR 

06-06237] 
HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage regulations: 

Maine; comments due by 
10-10-06; published 8-10- 
06 [FR E6-13103] 


Ports. and waterways safety; 
regulated navigation. areas, 
safety zones, security 
zones, etc.: 

Great Lakes; OH, Mi, and 
MN; public meetings; 
comments due by 10-6- 
published 9-19-06 [FR 
_06-07783] 

San Francisco Bay, CA; 
comments due by 10-10- 
06; published 9-25-06 [FR 
06-08134] : 

HOMELAND SECURITY 

DEPARTMENT 

Privacy Act; implementation; 
comments due by 10-12-06; 
published 9-12-06 FR E6- 
15046] 


HOMELAND SECURITY. . 
DEPARTMENT 
Transportation Security 
Administration 
Maritime and land 
transportation security: 
Drivers licensed by Canada 
or Mexico transporting 
hazardous materials to 
and within U.S.; 
comments due by 10-6- 
06; published 8-7-06 [FR 
06-06754] 
HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 


Agency information collection 
activities; proposals, 
submissions, and approvals; 
comments due by 10-10-06; 
published 9-7-06 [FR E6- 
14755] 

Community development block 
grants: 

Insular Areas Program; 
timeliness expenditure 
standards; comments due 
by 10-6-06; published 8-7- 
06 [FR 06-06702] 

INTERIOR DEPARTMENT 

Indian Affairs Bureau 

Indian trust management 
reform; comments due by 
10-10-06; published 8-8-06 
[FR 06-06622] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Critical habitat 
designations— 

Canada lynx; contiguous 
United States distinct 
population segment; 
comments due by 10- 
11-06; published 9-11- 
06 [FR 06-07579] 

Findings on petitions, etc.— 
Casey’s June beetle; 

comments due by 10- 
10-06; published 8-8-06 
[FR E6-12579] 


Sand Mountain blue 
butterfly; comments due 
by 10-10-06; published 
8-8-06 [FR E6-12577] 

INTERIOR DEPARTMENT 
indian trust management 
reform; comments due by 

10-10-06; published 8-8-06. 

[FR 06-06622] 

JUSTICE DEPARTMENT 

Drug Enforcement 

Administration 

Records and reports of listed 
chemicals and certain 
machines: 

lodine crystals and chemical 
mixtures containing over 
2.2 percent iodine; 
comments due by 10-10- 
06; published 8-11-06 [FR 
E6-12353] 

LABOR DEPARTMENT 

Veterans Employment and 

Training Service 

Jobs for Veterans Act; 
implementation: 

Annual Report from Federal 
Contractors; revisions; 
comments due by .10-10- 
06; published 8-8-06 [FR 
06-06759] | 

PERSONNEL MANAGEMENT 

OFFICE 

Health benefits, Federal 
employees: 

Continued coverage during 
retirement; requirements 
waiver; comments due by 
10-6-06; published 8-7-06 
[FR E6-12782] 

POSTAL RATE COMMISSION 
Practice and procedure: 

Rate and classification 

requests; comments due 


by 10-13-06; published 9- — 


21-06 [FR 06-07870] 
POSTAL SERVICE 
Domestic Mail Manual: 

Priority mail to or from 
“969” ZIP Codes; custom 
forms; comments due by 

- 10-13-06; published 9-13- 
06 [FR E6-15112] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Aerospatiale; comments due 
by 10-10-06; published 8- 
8-06 [FR E6-12726] 

Air Tractor, Inc.; comments 
due by 10-10-06; 
published 8-9-06 [FR E6- 
12940] 

Airbus; comments due by 
10-6-06; published 9-11- 
06 [FR E6-14945] 

Bombardier; comments due 
by 10-10-06; published 8- 
9-06 [FR E6-12829] 
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Cessna; comments due by 
10-10-06; published 8-9- 
06 [FR E6-12946] 

Hartzell Propeller tnc.; 
comments due by 10-13- 
06; published 8-14-06 [FR 
E6-13238] 

Airworthiness standards: 

Class E airspace; comments 
due by 10-10-06; 
published 8-25-06 [FR 06- 
07130} 

Special conditions— 
AmSafe, Inc. inflatable 

safety belt; comments 
due by 10-6-06; 
published 9-6-06 [FR 
E6-14750] 


TRANSPORTATION 
DEPARTMENT 


Federal Transit 
Administration 
Organization, functions, and 
procedures: 
Public transportation 
systems; emergency 
procedures; comments 
due by 10-10-06; 
published 8-8-06 [FR 06- 
06771] 
TRANSPORTATION 
DEPARTMENT 


National Highway Traffic 

Safety Administration 

Motor vehicle safety 
standards: 


Event data recorders; 
minimum recording, data 
format, survivability, and 
information availability 
requirements; comments 
due by 10-12-06; 

published 8-28-06 [FR 06- 

07094] 


TREASURY DEPARTMENT 
internal Revenue Service 


Income taxes, etc.: 


Section 482; treatment of 
controlled services 
transactions and allocation 
of income and deductions 
from intangibles 
Public hearing; comments 

due by 10-6-06; 

published 8-17-06 [FR 

E6-13530] 
Income taxes: 


U.S. dollar approximate 
separate transactions 
method; translation rates; 
comments due by 10-11- 
06; published 7-13-06 [FR 
E6-10998] 

VETERANS AFFAIRS 

DEPARTMENT 

Grants to States for 
construction or acquisition of 


State homes; comments due 


by 10-10-06; published 8- 
11-06 [FR E6-13153] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741-— 
6043. This list is also 
available online at hitp:// 
www.archives.gov/federal- 
register/laws. html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 


pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


S. 260/P.L. 109-294 
Partners for Fish and Wildlife 


Act (Oct. 3, 2006; 120 Stat. 


1351) 

H.R. 5441/P.L. 109-295 
Department of Homeland 
Security Appropriations Act, 
2007 (Oct. 4, 2006; 120 Siat. 
1355) 

H.R. 3408/P.L. 109-296 


To reauthorize the Livestock 
Mandatory Reporting Act of 
1999 and to amend the swine 
reporting provisions of that 
Act. (Oct. 5, 2006; 120 Stat. 
1464) 

S. 176/P.L. 109-297 

To extend the deadline for 
commencement of construction 
of a hydroelectric project in 
the State of Alaska. (Oct. 5, 
2006; 120 Stat. 1471) 

S. 244/P.L. 109-298 

To extend the deadline for 
commencement of construction 
of a hydroelectric project in 
the State of Wyoming. (Oct. 5, 
2006; 120 Stat. 1472) 

S. 1025/P.L. 109-299 

Wichita Project Equus Beds 
Division Authorization Act of 


2005 (Oct. 5, 2006; 120 Stat. 
1473) 


S. 1275/P.L. 109-300 

To designate the facility of the 
United States Postal Service 
located at 7172 North 
Tongass Highway, Ward 
Cove, Alaska, as the “Alice R. 
Brusich Post Office Building”. 
(Oct. 5, 2006; 120 Stat. 1475) 
S. 1323/P.L. 109-301 


To designate the facility of the 
United States Postal Service 
located on Lindbald Avenue, 
Girdwood, Alaska, as the 
“Dorothy and Connie Hibbs 
Post Office Building”. (Oct. 5, 
2006; 120 Stat. 1476) 

S. 2690/P.L. 109-302 


To designate the facility of the 
United States Postal Service 
located at 8801 Sudley Road 
in Manassas, Virginia, as the 
“Harry J. Parrish Post Office”. 
(Oct. 5, 2006; 120 Stat. 1477) 


Last List October 4, 2006 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 


Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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